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Names  and  Addresses  of  Attorneys  of  R«iCord. 

G.    B.    EPwWIN,   Attorney   for   Plaintiff   and   De- 
fendant in  Error,  Fairbanks,  Alaska; 
L.    R.    GILLETTE,   Attorney   for   Defendant   and 

Plaintiff  in  Error,  Fairbanks,  Alaska. 
In  the  United  States  District  Court  for  the  Terri- 
tory of  Alaska,  Fourth  Judicial  Division. 
No.  1878  Civil. 
JULIUS  RAHMSTORF, 

Plaintiff, 
vs. 
M.  P.  FLEISCHMAN, 

Defendant. 
Praecipe  for  Transcript  of  Record. 
To  Hon.  Angus  McBride,  Clerk  of  the  above  en- 
titled Court: 

You  will  please  prepare  transcript  of  the  record 
in  this  cause,  to  be  filed  in  the  office  of  the  Clerk 
of  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Judicial  Circuit,  under  the  writ  of  error 
heretofore  sued  out  to  said  court  and  include  in 
said  transcript  the  following  pleadings,  proceedings 
and  papers  on  file,  to-wit: — 

1.  The  style  of  this  Court  and  cause. 

2.  Complaint. 

3.  Summons,  with  Marshal's  return. 

4.  Demurrer. 

5.  Order  overruling  demurrer. 

6.  Answer. 

7.  Reply,  (Amended). 

7-a.  Plaintiffs  Exhibit  "C." 


7-b.  Defts.  Exhibits  1  &  2. 

8.  Motion  for  Judgment  on  Pleadings. 

9.  Order   overruling   Motion   for  Judgment  on 
Pleadings. 

9-a  Judgment. 

10.  Bill  of  Exceptions  (containing  Findings,  &c.) 
IL  Petition    for   Writ   of   Error.      (Allowed   in 

blank) . 

12.Assignment  of  Errors. 

13.  Bond. 

14.  Writ  of  Error. 

15.  Citation  on  Writ  of  Error. 

16.  Stipulation  as  to  record- 

17.  Praecipe. 

Kindly  prepare  said  record  and  deliver  the  same 
to  the  printer,  duly  indexed,  conformably  to  the 
stipulation  hereto  attached  and  made  a  part  hereof, 
,  and  with  the  rules  of  this  Court  and  of  said  Circuit 
.Court  of  Appeals,  so  as  to  have  the  same  on  file  in 
the  office  of  the  Clerk  of  said  Circuit  Court  at 
San  Francisco,  California,  on  or  before  the  sixth 

day  of  March,  1915. 

L.  R.  GILLETTE, 

Attorney  for  Defendant  and  one  of 
Attorneys  for  Plaintiff  in  Error. 


[Title  of  Court  and  Cause.] 

Stipulation  as  to  Record. 

It  is  stipulated  and  agreed  by  and  between  the 
parties  hereto  and  their  respective  counsel  as 
follows : 
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I. 

That  in  printing  the  record  herein  on  writ  of 
error  to  the  U.  S.  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit,  that  on  all  papers  subsequent 
to  the  complaint,  which  bear  the  full  title  of  the 
court  and  cause,  such  title  may  be  omitted  except 
as  to  the  name  of  the  paper  or  document,  and  there 
shall  be  inserted  in  lieu  thereof  the  words  "Title 
of  the  Court  and  Cause";  further,  that  in  all  in- 
stances subsequent  to  the  pleadings  and  process,' 
the  endorsements  on  papers  be  omitted  except  the 
filing  and  the  statement  "Acknowledgment  of  due 
service  attached";  further,  that  no  pleading  or 
paper  be  printed  in  the  record  more  than  once. 

Dated  at  Fairbanks,  Alaska,  this  6th  day  of 
Jany,  1915. 

G.  B.  ERWIN, 
Attorney  for  Plaintiff, 
L.  R.  GILLETTE, 
Attorney  for  Defendant 

Due  and  legal  service  of  the  within  and  foregoing 
Praecipe  and  Stipulation  by  receipt  of  copy  thereof, 
duly  acknowledged  at  Fairbanks,  Alaska,  this  6th 
day  of  January,  1915,  and  plaintiff  joins  in  the 
praecipe. 

G.  B.  ERWIN, 
Attorney  for  Plaintiff. 
(Indorsed)    Filed  in  the  District  Court,  Territory 
of  Alaska,  4th  Div.  Jan.  6,  1915.    Angus  McBride, 
Clerk. 


A  Flcl sell  man 

[Title  of  Court  and  Cause.] 

Complaint. 

The  piaintiff  for  a  cause  of  action  against  the  de- 
fendant, complains  and  alleges: 

I. 
That  Oil  or  about  the  26th  day  of  May,  1910,  and 
for  a  long  time  prior  thereto,  defendant  above 
named  owned  and  conducted  a  general  merchandi^-^e 
store  and  business  in  the  town  of  Rampart,  Ter- 
ritory of  x\laska,  and  was  on  said  day  the  owner  of 
a  stock  of  dry-goods,  groceries,  provisions,  etc.  used 
by  him  in  his  said  business. 

II. 
That  on  said  26th  day  of  May,  1910,  defendant 
sold  to  piaintiff  his  said  stock  of  dry-goods,  groc- 
eries, provisions,  etc.  and  the  good  will  of  the  said 
business  for  the  consideration  of  about  Eighteen 
hundred  dollars  ($1,800.00). 

III. 
That  upon  the  payment  of  said  sum,  and  in  con- 
sideration thereof,  the  defendant  executed  and  de- 
livered to  plaintiff  his  certain  contract  in  writing, 
wherein  it  was  provided  as  follows : 

'T  also  hereby  agree  and  promise  not  to  engage 
in  any  way  in  the  line  of  general  merchandise  for 
the  next  three  years,  that  is  up  to  May  26,  1913 
inclusive,  in  the  City  of  Rampart,  Alaska,  and 
should  I  do  so,  I  hereby  promise  to  forfeit  the  sum 
of  Two  Thousand  Dollars.  This  last  clause  shall 
have  no  effect  should  the  said  Julius  Rahmstorf 
discontinue  business  before  May  26,  1913." 
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IV. 

That  on  or  about  the  day  of  June,  1912, 

the  defendant  M.  P.  Fleischman,  disregarding  his 
said  agreement  with  plaintiff,  opened  a  general 
merchandise  store  as  managing  clerk  of  the  Miners 
Store  in  said  town  of  Rampart,  Territory  of  Alas- 
ka, near  plaintiff's  place  of  business,  and  began 
to  and  now  is  conducting  a  like  business  to  that  re- 
ferred to  in  said  agreement  in  writing. 

V. 

That  by  reason  of  the  premises  plaintiff  has  suf- 
fered damages  in  the  sum  of  Two  thousand  dollars, 
no  part  of  which  sum  has  been  paid  to  plaintiff  by 
defendant. 

VI. 

That  plaintiff  ever  since  said  26th  day  of  May, 
1910,  has  been  and  now  is  continuing  in  the  said 
general  merchandise  business  purchased  by  him  from 
defendant  in  the  town  of  Rampart. 

WHEREFORE  plaintiff  demands  judgment 
against  defendant  for  the  sum  of  Two  Thousand 
Dollars  as  liquidated  damages,  and  for  his  costs 
and  disbursements  of  this  action. 

G.  B.  ERWIN, 
Attorney  for  Plaintiff. 
United  States  of  America, 
Territory  of  Alaska, 
Fourth  Division. — ss. 

Julius  Rahmstorf,  being  first  duly  suborn,  on 
oath  deposes  and  says:  That  he  is  the  plaintiff 
above  named,  that  he  has  read  the  foregoing  com.- 
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plaint,  understands  the  contents  thereof  and  that 
he  beheves  the  same  to  be  true. 

JULIUS  RAHMSTORF. 

Subscribed   and   sworn   to  before   me  this   11th 
day  of  January,  1913. 

(Seal)  G.  B.  ERWIN, 

A  Notary  Public  in  and  for  the 
Territory  of  Alaska. 
(Indorsed)     Filed  in  the  District  Court,  Terri- 
tory of  Alaska,  4th  Div.  Jan.  13,  1913.    C   C.  Page, 
Clerk,  by  P.  R.  Wagner,  Deputy. 


[Title  of  Court  and  Cause.] 

Summons. 

The  President  of  the  United  States  of  America, 
Greeting : 

To  the  Above  Named  Defendant. 

YOU  ARE  HEREBY  REQUIRED  to  appear  in 
the  District  Court,  in  and  for  the  Territory  of 
Alaska,  Fourth  Division,  within  thirty  days  after 
the  day  of  service  of  this  summons  upon, you,  and 
answer  the  complaint  of  the  above  named  plaintiff, 
a  copy  of  which  complaint  is  herewith  delivered 
to  you;  and  unless  you  so  appear  and  answer,  the 
plaintiff  will  take  judgment  against  you  for  the 
sum  of  two  thousand  dollars  ($2,000.00)  and  will 
apply  to  the  Court  for  the  relief  demanded  in  said 
complaint. 

WITNESS,  the  HONORABLE  Frederic  E.  Fuller, 
Judge  of  said  Court,  this  13th  day  of  January  in 
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the  year  of  our  Lord  one  thousand  nine  hundred 
and  thirteen. 

C.  C.  PAGE, 

Clerk. 

By  P.  R.  WAGNER, 

Deputy  Clerk. 

I  hereby  appoint  S.  A.  Yantiss  a  Special  Officer 
to  make  service  of  this  Summons. 

H.  K.  LOVE, 
United   States   Marshal. 
Marshal's  Return. 

United  States  of  America, 
Territory  of  Alaska, 
Fourth  Division. — ss. 

I  HEREBY  CERTIFY,  That  I  received  the  fore- 
going Summons  on  the  27th  day  of  January,  1913, 
and  that  I  duly  served  the  same  on  the  therein 
named  defendant  M.  P.  Fleischman  at  Rampart 
on  the  27th  day  of  January,  1913,  by  delivering  a 
copy  thereof  to  him  personally,  together  with  a 
copy  of  the  complaint  prepared  and  certified  by 
G.  B.  Erwin  the  plaintiff's  attorney. 

Marshal's  Fees  $6.00. 

H.  K.  LOVE, 

United  States  Marshal. 
By  S.  A.  YANTISS, 
Special  Officer. 

(Indorsed)  Filed  Feb.  4th,  1913.  C.  C.  Page, 
Clerk,  By  P.  R.  Wagner,  Deputy  Clerk. 
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[Title  of  Court  and  Cause.] 

Answer. 
Comes  now  the  defendant,  M.  P.  Fleischman  and 
for  answer  to  the  complaint  of  Julius  Rahmstorf 
on  file  herein,  admits,  denies  and  alleges  as  follows : 

I. 
Admits  the  allegations  of  paragraphs  Nos.  I  and 
II  of  said  complaint. 

II. 
For  answer  to  paragraph  No.  Ill  of  said  com- 
plaint, denies  each  and  every  allegation  in  said 
paragraph  No.  Ill  contained  and  the  whole  thereof, 
except  that  defendant  did  on  or  about  the  first 
day  of  June,  1910,  give  to  the  plaintiff,  at  the 
};laintiff 's  request,  a  certain  paper  writing  of  which 
the  seven  lines  quoted  in  said  paragraph  No.  Ill 
is  a  part,  as  hereinafter  alleged  and  not  other- 
Vvise. 

III. 

For  answer  to  paragraphs  Nos.  IV,  V  and  VI 
of  said  complaint,  denies  each  and  every,  all  and 
singular,  the  allegations  therein  contained,  and  the 
whole  thereof. 

IV. 

Denies  each  and  every,  all  and  singular,  the  alle- 
gations of  said  complaint  and  the  whole  thereof, 
except  as  hereinbefore  spcifically  admitted. 

And  for  a  further  separate  and  affirmative  ans- 
wer and  defence  to  the  complaint  of  the  said  Julius 
Rahmstorf  on  file  herein,  the  defendant  alleges: 
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said,  the  defendant,  being  without  means  or  ob- 
ject in  going  to  the  States,  decided  to  remain  in 
said  town  of  Rampart  and  there  secure  employ- 
ment if  possible;  that  on  or  about  the  1st  day  of 
June,  1912,  one  F.  J.  Kalning  opened  a  general  mer- 
chandise store  and  business  at  said  Rampart,  and 
sought  to  employ  the  defendant  as  a  clerk  in  the 
•  same ;  that  defendant  agreed  to  accept  such  employ- 
ment provided  the  said  Kalning  would  permit  de- 
fendant to  have  the  U.  S.  Post  Office  in  said  store 
and  permit  the  defendant  to  conduct  the  same  as 
postmaster,  and  to  act  as  agent  of  the  Victor  Phono- 
graph Co.,  outside  his  duties  as  such  clerk ;  that  the 
said  Kalning  agreed  to  such  provision,  and  de- 
fendant accepted  such  clerkship  at  the  wage  of 
$75.00  per  month  and  board  and  since  such  date  has 
continued  in  the  employ  of  said  F.  J.  Kalning  as 
such  clerk  and  as  postmaster  at  Rampart  as  afore- 
said, and  not  otherwise,  (all  of  which  plaintiff  has 
at  all  of  said  times  well  known). 

V. 
That  the  defendant  has  never,  since  the  sale  to 
plaintiff  of  the  business  aforesaid,  resigned  as  post- 
master at  Rampart,  nor  has  be  opened  up,  owned 
or  conducted,  except  as  hereinbefore  alleged,  any 
merchandise  business  whatever  at  said  Rampart, 
Alaska,  nor  has  he  as  Clerk  of  the  said  F.  J.  Kalning 
aforesaid  sought  to  alienate  or  divert  merchandise 
trade  from  the  said  Julius  Rahmstorf  except 
through  the  sale  of  superior  articles  by  the  said  F. 
J.   Kalning   had   and   kept  for  sale,   and  through 
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legitimate  competition  of  said  Kalning  store. 

VI. 

That  the  said  pretended  agreement  for  the  sale 
of  the  good  will  of  said  business,  being  so  made 
separate  and  apart  from  the  sale  of  said  merchan- 
dise store  and  business,  and  for  reasons  appearing 
on  the  face  thereof,  is  without  sufficient  consider- 
ation and  void. 

WHEREFORE,  the  defendant  having  fully  an- 
swered, prays  to  be  hence  dismissed  without  day, 
and  that  he  have  judgment  for  his  costs  and  dis- 
bursements in  this  behalf  expended  together  with 
such  other  and  further  relief  as  to  lav/  and  justice 
may  appertain. 

L.  R.  GILLETTE, 
Attorney  for  Defendant. 
United  States  of  America, 
Fourth  Division, 
Territory  of  Alaska. — ss. 

M.  P.  Fleischman,  bemg  first  dury  sworn,  on 
oath  deposes  and  says:  I  am  the  defendant  in  the 
above  entitled  cause;  I  have  read  the  foregoing 
answer,  know  the  contents  thereof,  and  the  mat- 
ters and  things  therein  alleged  are  true  as  I  verily 
believe,  save  as  to  those  matters  alleged  on  in- 
formation and  belief,  and  those  I  believe  to  be 
true. 

M.  P.  FLEISCHMAN. 
Subscribed   and   sv/orn   to   before   me   this  18th 
day  of  June,  1913. 
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(Seal)  J.  H.  HUDGIN, 

Commissioner  and  Ex-Officio  Notary 
Public  in  and  for  Alaska. 
(Indorsed)     Filed  June  23,   1913.     C.   C.   Page, 
Clerk,  by  P.  R.  Wagner,  Deputy. 


[Title  of  Court  and  Cause.] 

Amended  Reply. 

Comes  now  the  plaintiff  Julius  Rahmstorf,  and 
for  Reply  to  the  further  and  separate  answer  and 
defense  of  the  defendant  served  and  filed  herein, 
admits,  denies  and  alleges  as  follows: 

I. 

Replying  to  paragraph  I  thereof  he  admits  all 
the  matters  and  allegations  contained  therein,  with 
the  exception  of  the  matters  contained  and  enclosed 
in  brackets,  which  said  matters  are  denied;  and 
further  answering  said  paragraph  I  plaintiff 
alleges  that  on  or  about  the  26th  day  of  May,  1910, 
the  defendant  came  to  plaintiff  and  as  an  induce- 
ment of  entering  into  negotiations  for  the  sale  of 
his  business  to  plaintiff,  informed  plaintiff  that  he 
would  leave  Alaska  and  go  outside  and  stay  there, 
and  before  leaving  Alaska  he  would  turn  over  to 
plaintiff  the  Post  Office  then  being  conducted  by 
him  as  well  as  the  agency  of  the  North  American 
Transportation  &  Trading  Company  then  held  by 
him. 

11. 

Plaintiff  denies  that  at  the  time  of  the  sale  afore- 
said the  wife  of  defendant  was  in  Rampart,  and 
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alleges  that  the  wife  of  defendant  at  said  time  was 
somewhere  in  the  states  and  that  she  returned  to 
Rampart  during  the  late  summer  or  fall  of  the  year 
1910;  admits  that  the  defendant  was  employed  by 
him  as  salesman  in  said  store  and  that  defendant 
continued  in  said  employ  until  February  or  March, 
1911,  and  that  during  said  time  defendant  continued 
as  Post  Master  at  Rampart  and  kept  the  Post 
Office  in  said  store. 

III. 

Plaintiff  admits  that  on  the  26th  day  of  May, 
1910,  (not  on  or  about  the  1st  day  of  June,  1910  as 
alleged  by  defendant)  that  defendant  duly  executed 
and  delivered  to  plaintiff  the  paper  writing  referred 
to  in  paragraph  III  of  his  further  separate  and 
affirmative  answer  and  defense,  a  true  copy  of 
which  is  as  follows: 

'*For  and  in  consideration  of  the  sum  of  One 
''Dollar  to  me  in  hand  paid  by  Julius  Rahmstorf 
"of  Rampart,  Alaska,  I,  M.  P.  Fieischman  of  Ram- 
"part,  Alaska,  hereby  agree  to  the  following : 

"That  should  I  resign  my  position  as  Postmaster 
"of  Rampart,  Alaska,  I  will  do  so  in  favor  of  Julius 
"Rahmstorf  providing  he  be  eligible  at  the  time  of 
"my  resignation. 

"I  also  hereby  agree  and  promise  not  to  engage 
"in  any  way  in  the  line  of  general  merchandise  for 
"the  next  three  years,  that  is  up  to  May  26,  1913 
"inclusive,  in  the  City  of  Rampart,  Alaska,  and 
"should  I  do  so,  I  hereby  promise  to  forfeit  the 
"sum  of  Two  Thousand  Dollars.     This  last  clause 
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I. 

That  on  or  about  the  26th  day  of  May,  1910, 
and  for  a  long  time  prior  thereto,  defendant  was 
the  owner  of  and  conducted  a  general  merchandise 
store  and  business  in  the  town  of  Rampart,  Terri- 
tory of  Alaska,  and  that  on  said  day  the  defendant 
for  a  consideration  of  about  the  sum  of  Eighteen 
Hundred  Dollars  ($1,800.00)  sold  and  delivered  said 
merchandise  store  and  business  (not  including  the 
good  will  thereof,  or  the  agency  of  the  Victor 
Phonograph  Co.,  which  the  defendant  then  had  and 
still  retains)  including  the  stock  of  dry-goods,  groc- 
eries, provisions,  miners'  supplies,  etc.,  to  the  plain- 
tiff Julius  Rahmstorf. 

IL 

That  at  the  time  of  the  sale  aforesaid  the  wife 
of  defendant  was  seriously  ill  and  defendant  in- 
tended to  take  her  to  the  States  for  treatment,  but 
before  such  plan  could  be  carried  out  the  wife  of 
defendant  died;  that  for  several  months  after 
the  sale  aforesaid,  defendant  at  the  request  of  plain- 
tiff continued  in  charge  of  said  merchandise  store 
and  business  as  managing  clerk  and  salesman  un- 
der pay  of  the  plaintiff,  to  and  until  on  or  about  the 
first  day  of  September,  1910,  and  during  all  of  said 
time  defendant  conducted  the  U.  S.  Post  Office  at 
Rampart  in  said  store  as  Postmaster. 

III. 

That  on  or  about  the  first  day  of  June,  1910,  the 
defendant  gave  to  the  said  Rahmstorf  a  paper  writ- 
ing in  words  and  figures  in  substance  and  effect, 
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as  follows: 

"For  and  in  consideration  of  the  sum  of  One  Dol- 
lar, to  me  in  hand  paid  by  Juhus  Rahmstorf  of 
Rampart  Alaska,  I,  M.  P.  Fleischman  of  Ram- 
part, Alaska,  hereby  agree  to  the  follov/ing: 

That  should  I  at  any  time  resign  my  position  as 
Postmaster  at  Rampart,  Alaska,  I  will  do  so  in 
favor  of  the  said  Julius  Rahmstorf  providing  he 
be  eligible  at  the  time  of  my  resignation.  I  also 
hereby  agree  and  promise  not  to  engage  in  any 
w^ay  in  the  line  of  general  mecrhandise  for  the  next 
three  years,  that  is,  up  to  May  26,  1913,  inclusive, 
in  the  City  of  Rampart,  Alaska,  and  should  I  do  so 
I  hereby  promise  to  forfeit  the  sum  of  Two  Thou- 
sand Dollars.  This  last  clause  as  to  opening  busi- 
ness shall  have  no  effect,  should  the  said  Julius 
Rahmstorf  discontinue  business  before  May  26, 
1913. 

Signed  in  presence  of 


M.  P.  FLEISCHMAN." 

That  the  defendant  has  a  copy  of  said  paper 
wanting  and  the  foregoing  is  a  full,  true  and  cor- 
rect copy  thereof  to  defendant's  best  knowledge  and 
belief.  That  defendant  signed  said  paper  because 
of  his  intention  to  leave  Alaska  as  aforesaid,  and 
believing  the  same  could  not  be  enforced  in  any 
event. 

IV. 

That  after  the  death  of  defendant's  wife  as  afore- 
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''shall  have  no  effect,  should  the  said  Julius  Rahm- 
"storf  discontinue  business  before  May  26,  1913. 
(Sgd)         M.  P.  FLEISCHMAN. 

"Signed  in  the  presence  of 

(Sgd)  F.  J.  KALNING. 

''Dated  at  Rampart,  Alaska,  May  26,  1910." 

Further  answering  said  paragraph  III,  plaintiff 
alleges  that  on  said  26th  day  of  May,  1910,  this 
plaintiff  paid  to  the  defendant  the  purchase  price 
of  said  stock  of  dry-goods,  etc.  agreed  upon,  and 
that  said  payment  was  the  consideration  received 
by  the  defendant  for  the  sale  of  said  merchandise 
store  and  business  and  the  good  will  thereof  and 
was  the  consideration  for  the  defendant  executing 
and  delivering  the  agreement  referred  to;  that 
plaintiff  has  no  information  and  belief  as  to  the 
intentions  of  the  defendant,  when  he  signed  said 
paper,  to  leave  Alaska,  or  as  to  the  defendant  be- 
lieving the  said  agreement  could  not  be  enfor'ced 
in  any  event,  and  therefore  denies  the  same. 

IV. 

Plaintiff  denies  each  and  every  allegation  con- 
tained in  paragraphs  IV,  V  and  VI  of  said  further 
and  separate  answer  and  defense  of  the  defendant. 

WHEREFORE  plaintiff  asks  for  judgment  as 
prayed  for  in  his  complaint. 

G.  B.  ERWIN, 
Attorney  for  Plaintiff, 
United  States  of  America, 
Territory  of  Alaska, 
Fourth  Division. — ss.  \ 
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Julius  Rahmstorf ,  being  first  duly  sworn,  on  o.-ilh 
deposes  and  says:  I  am  the  plaintiff  in  the  above 
entitled  cause;  I  have  read  the  foregoing  rcjUy, 
knov/  the  contents  thereof,  and  that  the  snme  is 
true  as  I  verily  believe. 


Subscribed  and  sworn  to  before  me  this day 

of ,  191^ 


lO. 


A  Notary  Public  in  and  for  the 
Territory  of  Alaska, 
My  Commission  expires: 
(Acknowledgement  of  due  service  attached.) 
(Indorsed)     Filed  in  the  District  Court,  Terri- 
tory of  Alaska,  4th  Div.  Nov.  1,  1913.  Angus  Mc- 
Bride,  Clerk,  By  P.  R.  Wagner,  Deputy. 
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[Title  of  Court  and  Cause.] 

Demurrer  &  Motion  for  Judgment. 

Comes  now  the  defendant  by  L.  R.  Gillette,  his 
attorney,  and  demurs  to  the  reply  of  plaintiff  to 
the  answer  on  file  herein,  and  for  grounds  of  de- 
murrer states: 

I. 

That  the  complaint  herein  as  supplemented  by 
said  reply,  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action  or  to  entitle  plaintiff  to  the 

relief  demanded. 

IL 
That  the  court  has  no  jurisdiction  of  the  person 
of  defendant  or  of  the  subject  of  the  action. 

III. 
That  the  repl^^  herein  admits  that  the  agreement 
sued  upon  is  that  set  out  in  the  affirmative  answer 
of  the  defendant  (save  as  to  date  thereof)  and  said 
agreement  is  void  and  of  no  effect  because : 

a.  It  is  without  subject  matter ; 

b.  It  is  w^ithout  consideration ; 

c.  It  is  against  public  policy. 
WHEREFORE,  the  premises  considered,  the  de- 
fendant moves  for  judgment  upon  the  pleadings  for 
the  dismissal  of  the  action,  and  for  his  costs  and  dis- 
bursements herein. 

L.  R.  GILLETTE, 

Attorney  for  Defendant. 
(Acknowledgment  of  due  service  attached.) 
(Indorsed)  Filed  in  the  District  Court,  Territory 

of  Alaska,  4th  Div.  Nov  3,  1913.    Angus  McBride, 

Clerk. 


vs.  Rahmstorf  27 

[Title  of  Court  and  Cause.] 

Order  Overruling  Demurrer  and  Denying  Motion 
for  Judgment  on  Pleadings. 

This  matter  having  come  on  regularly  for  hearing 
upon  defendant's  demurrer  to  plaintiff's  reply,  and 
motion  for  judgment  upon  the  pleadings,  and  having 
been  submitted  upon  briefs  of  counsel,  and  the 
same  having  been  duly  considered, 

IT  IS  ORDERED  that  the  said  demurrer  be  over- 
ruled and  said  motion  denied. 

Dated:    December  8,  1913. 

F.  E.  FULLER, 
District  Judge. 
Entered  in  Court  Journal  No.  12  page  789. 
(Indorsed)    Filed  in  the  District  Court,  Territory 
of  Alaska,  4th  Div.  Dec  8,  1913.    Angus  McBride, 
Clerk,  by  P.  R.  Wagner,  Deputy. 


[Title  of  Court  and  Cause.] 

Judgment. 
This  cause  having  come  on  regularly  for  trial 
before  the  Court  on  the  12th  day  of  January,  1914, 
the  plaintiff  appearing  in  person  and  by  Guy  B. 
Erwin,  his  attorney,  and  defendant  appearing  in 
person  and  by  his  attorney,  L.  R.  Gillette,  both 
parties  in  open  court  waiving  trial  by  jury;  and  the 
court  having  heard  and  considered  the  evidence 
and  proofs  offered  on  behalf  of  the  parties  respec- 
tively, and  the  arguments  and  briefs  of  counsel,  and 
having  fully  considered  the  same,  and  having  here- 
tofore made  and  signed  its  findings  of  fact  and 
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conclusions  of  law  in  the  premises  and  being  now 
fully  advised  in  the  premises,  NOW  THEREFORE, 

IT  IS  HEREBY  CONSIDERED,  ORDERED 
AND  ADJUDGED  that  the  plaintiff  Julius  Rahm- 
storf  do  have  and  recover  of  the  defendant,  M.  P. 
Fleischman,  the  sum  of  Two  Thousand  Dollars 
($2,000)  damages,  together  with  his  costs  and  dis- 
bursements taxed  at  $18.35,  and  that  the  plaintiff 
have  execution  therefor. 

Done  in  open  Court  this  9th  day  of  March,  1914. 

F.  E.  FULLER, 
District  Judge. 

Entered  in  Court  Journal  No.  12  page  874. 

(Indorsed)  Filed  in  the  District  Court,  Territory 
of  Alaska,  4th  Div.  March  9,  1914.  Angus  McBride, 
Clerk,  by  P.  R.  Wagner,  Deputy. 


[Title  of  Court  and  Cause.] 

General  October  1913  Term.  Saturday,  March  7, 1914. 

One  hundred  fourth  Court  Day. 

Order  Denying  Motion  for  New  Trial. 

Now  on  this  day,  the  motion  of  defendant  for  a 
new  trial  herein  having  heretofore  been  submitted 
to  the  Court  for  its  decision,  G.  B.  Erwin  appearing 
in  behalf  of  plaintiff  and  L.  R.  Gillette  appearing 
in  behalf  of  defendant;  the  Court  being  duly  and 
fully  advised  in  the  premises, 

IT  IS  ORDERED  that  the  said  motion  be,  and 
the  same  is  hereby  denied,  and  defendant,  is  granted 
sixty  (60)  days  within  which  to  perfect  an  appeal 
of  said  cause. 
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Entered  in  Court  Journal  No.  12  page  873. 

F.  E.  FULLER, 
District  Judge. 


[Title  of  Court  and  Cause.] 

Bill  of  Exceptions. 

AND  BE  IT  FURTHER  REMEMBERED  that 
thereafter  and  on  the  12th  day  of  January,  1914 
at  10  o'clock  A.  M.,  said  action  came  on  regularly 
for  trial  before  the  above  entitled  court,  a  jury 
having  been  expressly  waived  by  the  parties ;  Guy  B. 
Erwin,  Esq.,  appearing  as  attorney  for  plaintiff  and 
L.  R.  Gillette  Esq.,  appearing  as  attorney  for  the 
defendant,  whereupon  the  following  testimony  and 
evidence  v/as  taken  and  given  and  the  following 
proceedings  were  had,  to-wit: 

Julius  Rahmstorf,  the  plaintiff,  being  first  duly 
sworn  as  a  witness  in  his  ov/n  behalf: 

(By  Mr.  Gillette). 

At  this  time  we  object  to  the  taking  of  any  evi- 
dence on  behalf  of  the  plaintiff  under  the  allega- 
tions of  the  complaint  and  reply  in  this  action,  on 
the  ground  that  the  same  are  insufficient  in  law 
to  entitle  the  plaintiff  to  the  relief  demanded  or 
any  relief,  or  to  constitute  a  cause  of  action  against 
the  defendant. 

(The  Court). 

The  objection  will  be  overruled.     Exception. 
WHEREUPON  the  trial  proceeded,  and  wit- 
ness Rahmstorf  testified  as  follows: 
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DIRECT  EXAMINATION. 

(By  Mr.  Erwin). 

My  name  is  Julius  Rahmstori  and  I  am  plaintiff 
in  this  action.  I  reside  at  Rampart  Alaska  where 
I  have  been  conducting  a  mercantile  business  since 
June  1899;  I  have  kno\yn  the  defendant  M.  P. 
Fleischman  since  about  1899,  at  which  time  he  was 
conducting  a  restaurant  with  a  little  merchandise 
counter  at  Rampart,  and  was  also  postmaster  there 
— had  no  other  business  except  mining;  about  May 
1910  he  was  conducting  a  general  merchandising 
store  at  Rampart. 

About  IVIay  1910  I  had  some  negotiations  with  de- 
fendant Fleischman.  He  appeared  several  times 
prior  to  that  date  in  my  store  and  made  me  a 
proposition  to  take  over  his  general  merchandise, 
stating  he  was  going  to  leave  the  country  if  I  was 
willing  to  buy  him  out.  I  at  first  refused,  the 
conditions  at  Ram.part  not  being  very  good.  But 
h.e  came  around  again  and  made  me  the  further  in- 
ducement that  he  was  going  to  turn  the  post  office 
over  to  me,  provided  I  would  be  appointed  of  course, 
and  also  the  agency  of  the  N.  A.  T.  &  T.  Company. 
So  I  considered  it,  and  finally  agreed  to  buy  him 
out.  It  is  impossible  for  me  to  state  the  exact  date 
of  this  agreement,  it  may  have  been  in  April — it  was 
prior  to  May.  We  agreed  upon  the  amount — prices 
at  which  the  goods  should  be  taken  over.  I  also 
told  him,  outside  of  the  store  building,  in  a  case  like 
this,  he  v/ould  have  to  make  a  contract  that  he  was 
going  to  leave  the  country,  or  that  he  v/as  not  going 
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to  conduct  any  business;  which,  of  course,  he  said 
it  was  thoroughly  understood  that  he  was  going  to 
leave  Alaska  anyway.  We  then,  on  May  19th,  com- 
menced moving  his  stock  to  the  building  which  I 
now  occupy — I  rented  in  the  meantime  from  him— 
belonging  to  the  N.  A.  T.  &  T.  Company.  He  moved 
his  stock  in  there  any  invoiced  it,  and  ascertained 
the  prices  as  near  as  we  could,  which  occupied 
several  days.  Then  on  May  26th— I  already  told 
him  before  that  I  was  willing  to  settle  with  him,  to 
pay  the  purchase  price — on  May  26th  1  told  him 
to  have  this  agreement  which  we  made  before — 

(Mr,  Gillette) :  I  object  to  that  as  not  tlie  best 
evidence — the  agreement  is  in  writing  a^id  they 
must  produce  it.    (Objection  overruled — exception.) 

He  then  retired  to  the  corner  which  he  used  as 
a  postoffice  in  my  own  place,  and  on  his  own  type- 
writer he  drew  up  the  agreement,  and  signed  it,  and 
witnessed  it  by  F.  J.  Kalning. 

After  he  handed  me  the  signed  agreement,  I  paid 
him  the  price  of  eighteen  or  nineteen  hundred  dol- 
lars— -I  dont  remember  exactly  how  much, — which 
closed  the  whole  transaction.  I  have  the  original 
of  that  agreement  in  my  possession. 

(Mr.  Erwin) :  I  ask  that  this  be  admitted  in 
evidence. 

(Mr.  Gillette) :  We  object  to  that  being  received 
in  evidence  on  the  ground  that  it  is  irrelevant,  in- 
competent and  immaterial.  It  is  not  sufficient  in 
law  as  a  basis  of  an  action  of  this  kind.  The  plead- 
ings show  that  it  was  not  incident  to  the  sale  of 
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the  business,  but  incident  to  the  contract  over  the 
post-office — a  separate  agreement  from  the  sale 
altogether,  as  testified  to  by  this  witness. 

(The  Court):  I  don't -understand  the  testimony. 
(Objection  overruled — exception.  Whereupon  said 
contract  was  received  in  evidence,  marked  Plain- 
tiff's Exhibit  A,  and  read  into  the  record  as  fol- 
lows) : 

"For  and  in  consideration  of  the  sum  of  one 
dollar  to  me  in  hand  paid  by  Julius  Rahmstorf,  of 
Rampart,  Alaska,  I,  M.  P.  Fleischman  hereby  agree 
as  follows:  That  should  I  resign  my  position  as 
postmaster  of  Rampart,  Alaska,  I  will  do  so  in 
favor  of  Julius  Rahmstorf,  provided  he  be  eligible 
at  the  time  of  my  resignation.  I  also  hereby  agree 
and  promise  not  to  engage  in  any  way  in  the  line 
of  general  merchandise  for  the  next  three  years, 
that  is,  up  to  May  26,  1913,  inclusive,  in  the  city 
of  Rampart,  Alaska;  and,  should  I  do  so,  I  hereby 
promise  to  forfeit  the  sum  of  two  thousand  dollars. 
This  last  clause  shall  have  no  effect  should  said 
Julius  Rahmstorf  discontinue  business  before  May 
26,  1913. 

M.  P.  FLEISCHMAN. 
Signed  in  the  presence  of 

F.  J.  KALNING. 
Dated  at  Rampart,  Alaska,  May  26,  1910." 
I  paid  over  some  money  after  I  had  i^eceived  this 
contract,  and  received  from  defendant  a  receipt  for 
same.    I  got  that  receipt  on  the  date  it  bears. 

(Mr.  Erwin) :    I  now  offer  the  receipt  in  evidence. 
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(Mr.  Gillette) :  We  object  to  it  as  irrelevant,  in- 
competent and  immaterial  for  the  reasons  hereto- 
fore stated.  The  contract  is  not  one  on  its  face  that 
is  enforceable.  (Objection  overruled — exception. 
The  receipt  was  then  received  in  evidence  and  mark- 
ed Plaintiff's  Exhibit  B,  and  was  read  into  the 
record  as  follows) : 

"Rampart  Alaska,  5-26-10.  Received  from  Julius 
Rahmstorf  seventeen  hundred  ninety-one  15-100 
Dollars  ($1791.15)  for  a  stock  of  merchandise,  as 
payment  in  full. 

M.  P.  FLEISCHMAN." 
Across  one  end  of  the  check,  in  printing  is  "Julius 
Rahmstorf  Rampart,  Alaska." 

The  stock  of  goods  that  I  bought  at  that  time 
consisted  of  a  little  of  everything  the  line  of  gen- 
eral merchandise  as  needed  in  a  mining  camp,  such 
as  groceries,  hardware,  dry-goods,  shoes,  talking- 
machines — one  or  two, — one  I  guess,  and  some  lum- 
ber. I  still  continue  in  business  at  Rampart,  and 
have  so  continued  without  interruption  since  1899. 
Up  until  January  1,  1912  the  defendant  Fleisch- 
man  had  conducted  his  post-office  in  my  store,  and 
also  had  a  home  for  his  private  use  from  me.  All 
at  once  he  concluded  to  move  out  of  my  place.  His 
wife  got  sick.  I  believe  for  that  reason  he  stated  it 
was  too  cold,  and  he  moved  her  to  his  own  place  in 
which  he  had  a  half  interest,  in  Rampart,  and  was 
there  before  conducting  his  business,  his  store,  also. 
He  did  not  have  a  store  there  at  that  time.  Soon 
after  his  wife  did  die,  he  commenced  fixing  the 
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place  up,  replacing  shelves,  counters,  etc.  Then, 
about  the  latter  part  of  May,  when  the  navigation 
opened,  he  went  down  to  Tanana  and  did  purchase 
a  small  stock  of  groceries  from  one  W.  B.  Rodman. 
Those  goods  were  landed  in  this  house  before  men- 
tioned, and  it  was  opened  up  for  his  business,  and 
he  conducted  and  managed  his  business, — I  judge 
this  was  in  June  1912, — a  general  store,  but  in  the 
main  part  it  consisted  of  groceries  only.  I  dont 
know  that  he  had  a  i\ian  employed  in  this  place, 
but  there  were  friends  around  who  assisted  him. 
F.  J.  Kalning  was  around  there.  The  store  was 
named  "The  Miner's  Store,  and  it  is  in  existence 
today  and  has  been  running  ever  since  June,  1912. 
They  keep  for  sale  general  merchandise  such  as 
groceries,  hardware,  dry-goods  etc.,  a  similar  stock 
to  that  which  I  handle. 

Q.     Have  you  been  damaged  by  the  fact  that 
this  store  was  opened  up  there? 

(Mr.  Gillette) :  We  object  to  that  as  irrelevant, 
incompetent,  immaterial,  and  calling  for  a  conclu- 
sion of  the  witness.    Let  him  state  the  facts. 

Objection  overruled.    Defendant  excepts. 

I  have  been  damaged — the  sales  decreased  quite 
heavy,  at  least  fifty  per  cent.  I  lost  a  good  many 
customers.  Fleischman  the  defendant  is  managing 
that  store.  Up  until  the  fall  I  believe  in  1912 — I 
am  not  sure  whether  it  was  1912  or  1913 — F.  J. 
Kalning  was  engaged  in  mining  on  Little  Minook 
creek,  and  only  was  in  the  store  on  Sundays,  and 
that  time  when  Fleischman  went  down  to  Tanana 
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he  was  there  probably  for  a  week.  But  since  the 
fall  of  1912  he  is  there  every  day  I  should  judge. 
I  have  seen  him  (Kalning)  chopping  wood,  carrying 
water,  delivering  goods,  and  doing  all  sorts  of  v/ork 
outside  of  the  house. 

CROSS  EXAMINATION. 

(By  Mr.  Gillette.) 

It  was  about  June  1st,  1912  that  Fleisch- 
man  bought  the  stock  of  goods.  Those  ex- 
pense bills  dated  June  1,  1912  shown  me  by  coun- 
sel, are  the  expense  bills  for  that  shipment  of 
goods,  are  signed  by  me,  and  I  received  the  monf;y 
on  them. 

A  year  ago  this  winter  especially,  I  did  consider- 
able business  with  the  Miner's  Store;  Kalning  went 
in  that  store  to  work  in  the  fall  of  1912  after  the 
mining  season  closed.  Fleischm.an  claims  Kalning 
owns  the  business  known  as  the  Miner's  Store — 
Kalning  never  told  me  that  he  did  and  I  never  con- 
sidered that  he  did.  Those  expense  bills  exhibited 
b}^  counsel  are  made  out  by  me — signed  by  me,  and 
Kalning  insisted  that  they  be  made  out  in  his  name 
always,  as  well  as  Fleischman  at  times. 

Fieischman  did  always  the  business;  from  Kal- 
ning's  actions  he  never  did  any  business  there  at 
all  so  far  as  I  am  concerned,  still  he  insisted  that 
I  should  make  out  the  bills  to  him  and  I  did  so. 
I  made  no  objection,  He  might  give  me  another 
name  and  I  w^ould  make  the  bill  out  in  another 
name.  I  cannot  swear  that  Fleischman  owns  that 
business. 
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I  never  made  out  a  bill  in  my  life  since  the  Miner's 
Store  -has  been  running,  against  Fleischman,  except 
in  some  other  connection,  that  I  remember  of.  I 
have  been  in  the  Miner's  Store  occasionally  to  get 
my  mail — I  generally  send  somebody  for  it.  The 
post-office  is  conducted  by  Fleischman  in  the  back 
of  the  Miner's  Store. 

I  have  been  damaged  to  a  far  greater  extent  than 
the  sum  stipulated  in  the  agreement,  through  loss 
of  trade.  I  never  knew  of  Fleischman  taking  away 
any  of  my  customers  in  a  direct  way.  My  complaint 
is  that  that  store,  to  v/hich  I  rendered  bills  as  The 
Miners  Store,  has  entered  into  competition  with  me 
and  got  a  part  of  the  trade  in  Rampart. 

Q.  You  thought  for  a  time  you  had  everybody 
else  shut  out,  did'nt  you  ? 

A.  I  did'nt  think  anything  of  the  kind.  If  the 
N.  C.  would  start  to  close  up,  and  that  would  leave 
me  alone,  maybe  another  one  would  start  up  a  store. 
If  somebody  else  had  entered  into  competition  with 
me  besided  Kalning,  they  would  have  undoubtedly 
got  part  of  the  trade  too. 

As  to  just  the  date  when  the  sale  took  place,  as 
I  recollect  Fleischman  commenced  moving  his  stock 
on  the  19th  of  May  1910;  it  took  probably  two  or 
three  days  to  move  them.  They  were  moved  on  the 
19th,  20th  and  21st  of  May;  it  is  a  question  whether 
they  were  my  goods  as  soon  as  they  were  moved 
into  my  store.  In  my  opinion  they  were  not  until 
I  paid  for  them.  After  they  were  moved  there  was 
a  little  lapse  that  we  did'nt  do  anything.    It  took 
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several  days  to  go  over  them  and  ascertain  the 
prices  and  figure  them  up. 

I  was  supposed  to  get  most  of  the  goods  at  actual 
cost  price,  in  which  was  included  freight.  There 
were  other  goods  which  were  considered  dead  stock 
that  I  got  at  greatly  reduced  prices—such  as  hard- 
ware and  dry-goods. 

After  I  bought  the  Fleischman  stock  I  hired  him 
as  clerk  in  my  store;  he  worked  for  me  until  about 
November  on  a  salary,  and  then  got  a  spell  and 
quit;  then  he  started  in  again  and  that  lasted  until 
about  February  1911  when  he  quit  and  stayed  quit. 
I  paid  him  his  money  and  that  was  the  end  of  it. 
I  paid  him  a  salary — I  am  not  positive  how  much. 
He  made  me  the  same  proposition — this  proposi- 
tion— stated  that  the  Government  gave  him  a  cer- 
tain amount  for  the  post-office  and  if  I  would  give 
him  so  much  more,  he  v/ould  help  me  in  the  store — 
it  was  either  seventy  or  seventy-five  dollars. 

Q.  Did'nt  Fleischman  (about  February  1911) 
criticise  you  for  the  way  you  ran  your  busi- 
ness? 

A.  He  might  have.  I  certainly  criticized  him 
in  return. 

Q.  You  have  been  criticizing  him  ever  since, 
have'nt  you? 

A.  I  certainly  do  criticize  him  any  time  I  have  a 
chance  to  talk  about  him. 

When  Fleischman  was  working  for  me,  it  was 
understood  from  the  beginning  that  he  was  not  go- 
ing to  carry  the  water  and  cut  the  wood,  and  I 
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said  I  did'nt  want  him  to  do  it.    He  had  to  attend 

to  the  post-office— I  had  nothing  to  do  with  that 

whatever. 

RE-DIRECT    EXAMINATION. 

(By  Mr.  Erwin) :  I  am  the  agent  of  the  North- 
ern Navigation  Company  at  Rampart.  The  dupli- 
cate epense  bills  from  the  Northern  Navigation 
Co.  handed  me  by  counsel  are  made  out  in  the  name 
of  M.  P.  Fleischman,  Rampart  Alaska.  This  addi- 
tional paper  handed  me  by  counsel  is  a  bill  of  lading 
issued  by  me  as  agent  of  the  Northern  Navigation 
Co.  covering  a  shipment  of  talking  machines  and 
records.  The  expense  bills  cover  (1)  Str.  "Delta" 
covering  a  shipment  of  talking  machines  and  re- 
cords; (2)  Str.  "Susie"  also  covering  shipment  of 
talking  machines  and  parts;  (3)  Str.  "St.  Michael" 
covering  a  shipment  of  5  cases  of  eggs  from  Circle, 
Alaska;  (4)  Str.  "St.  Michael"  covering  a  quarter 
of  beef  from  Gibbon  I  presume — it  is  left  out. 
(Papers  admitted  and  marked  Plaintiffs  Exhibit  C.) 

As  to  date  when  the  sale  of  Fleischman's  stock  of 
goods  was  completed,  I  did  not  consider  it  completed 
until  I  paid  over  the  money  on  May  26th.  (De- 
fendant moves  to  strike  the  answer  as  not  respon- 
sive— overruled,  exception.) 

Q.     Were  the  terms  of  this  agreement,  Plaintiff's 
Exhibit  "A"  discussed  during  the  transaction? 

(Mr.  Gillette) :  We  object  as  irrelevant,  incom- 
petent and  immaterial.  The  agreement  is  in  writ- 
ing, and  not  ambiguous  on  its  face.  Objection 
overruled — exception. 
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A.  They  were  thoroughly  discussed  by  me  out- 
side of  the  building  leaning  on  the  fence  before  I 
entered  into  any  agreement — before  I  entered  into 
the  agreement  to  take  over  the  stock,  and  previous 
to  the  moving  of  the  goods  to  my  store. 
RE-CROSS  EXAMINATION. 

(By  Mr.  Gillette.) 

The  inventory  as  it  was  made  up  did  not  include 
an  agency  for  talking  machines.  I  collected  the 
freight  and  delivered  the  goods  represented  by  the 
expense  bills  in  evidence,  and  while  I  bought  one  or 
two  talking  machines  from  Fleischman  I  did'nt 
know  that  he  had  the  agency  for  them  until  some 
time  afterwards.  I  dont  know  whether  corrected 
expense  bills  were  afterwards  made  out  to  F.  J. 
Kalning  for  the  items  in  evidence  in  the  name  of 
Fleischman. 

M.  P.  FLEISCHMAN,  witness  called  on  behalf 
of  plaintiff  and  first  duly  sworn,  testified  on 

DIRECT  EXAMINATION. 

(By  Mr.  Erwin.) 

My  name  is  M.  P.  Fleischman,  I  am  defendant 
in  this  action  and  have  resided  at  Rampart  Alaska 
since  the  spring  of  1898.  I  nov/  have  the  postoffice 
at  Rampart  and  am  clerking  for  F.  J.  Kalning; 
have  been  clerking  for  him  since  June  1,  1912 — 
goods  are  billed  sometimes  to  "F.  J.  Kalning"  and 
sometimes  the  "Miner's  Store,"— it  is  known  as  the 
Miner's  Store.  I  have  been  employed  in  Kalning's 
store  continuously  since  June  1,  1912  until  May 
26,  1913  and  after. 


40  Fklachnian 

CROSS  EXAMINATION. 

(By  Mr.  Gillette.) 

Kalning  pays  me  $75.00  a'  month  and  board ;  both 
of  us  keep  the  books.  The  book  handed  me  by 
counsel  is  Kalning's  blotter  cash  book. 

Q.  I  will  ask  you  to  look  on  the  second  page 
under  June  30th  there,  and  see  what  the  second 
entry  there  under  June  30th,  I  think  it  is,  there? 

(Mr.  Erwin) :  I  object,  as  not  proper  cross- 
examination. 

(Objection  sustained.    Defendant  excepts.) 

Motion  of  plaintiff  for  judgment  on  the  pleadings 
*"-:id  on  the  case  as  presented,  denied. 

PLAINTIFF  RESTS. 
vMr.  Gillette) :  We  now  move  for  judgment  on 
the  pleadings  and  the  evidence,  on  the  ground  that 
the  plaintiff  has  entirely  failed  to  prove  his  case, 
for  the  reason  (1)  the  evidence  of  plaintiff  shows 
that  the  agreement.  Plaintiff's  Exhibit  A  was  in- 
duced by  the  proviso  therein  as  to  the  postoffice  at 
Rampart  Alaska  and  the  promise  of  the  agency  of 
the  N.  A.  T.  &  T.  Company,  and  not  by  the  sale  of 
the  Fieischman  stock  of  merchandise;  (2),  further 
that  the  contract  for  the  purchase  of  the  Fieisch- 
man stock  was  consummated  some  time  in  April, 
1910  but  before  May  1910,  and  the  said  agreement 
of  May  26,  1910  v/as  therefore  separate  and  apart 
from  said  sale  and  on  a  separate  consideration; 
(3)  that  even  if  said  agreement  of  May  26,  1910  be 
considered  valid  and  binding,  the  evidence  fails  to 
show  that  the  defendant  has  violated  the  same,  and 
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(4)  while  plaintiff  testifies  he  has  been  damaged  in 
his  business  from  June  1,  1912  to  May  26,  1913  for 
more  than  the  amount  specified  in  said  agreement 
of  may  26,  1910  there  is  no  evidence  to  show  of 
what  such  damage  consists,  or  what  amount  of 
business  the  plaintiff  did  prior  and  subsequent  to 
said  alleged  breach,  or  that  any  loss  of  business 
claimed  was  attibutable  to  the  acts  of  the  de- 
fendant. 

(The  Court):  (After  argument.)  I  will  deny 
the  motion  now,  and  you  may  renew  it  at  the  close 
of  the  case.    Defendant  excepts. 

DEFENSE. 
JULIUS  RAHMSTORF  called  as  a  witness  for 
defendant  and  theretofore  duly  sworn,  testi- 
fied on 

DIRECT  EXAMINATION. 

(By  Mr.  Gillette.) 

I  should  judge  I  did  about  $20,000  general  mer- 
chandise business  in  the  year  1912,  (1911)  and  paid 
$50.00  license,  as  far  as  I  remember  in  1912 — the 
record  will  show\ 

Q.  What  merchandise  license  did  you  pay  for 
the  year  1912? 

(Mr.  Erwin) :  Objected  to  as  irrelevant  and  im- 
material. 

(The  Court) :  Sustained.  He  is  not  being  tried 
for  failure  to  pay  a  proper  license  fee. 

(Mr.  Gillette) :  That  is  true,  but  he  alleges  that 
he  lost  to  much  money  in  a  certain  number  of 
iM  -.^hs  in  the  way  of  damages,  and  have'nt  I  a 
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right  to  show  by  his  testimony  that  he  paid  only  a 
license  on  less  than  $10,000  merchandise. 

(The  Court) :  I  think  that  is  a  collateral  matter. 
He  is  not  up  here  for  cross-examination  now. 

(Mr.  Gillette) :  Cannot  a  defendant  (party)  him- 
self be  called  to  rebut  his  own  testimony  in  chief? 

(The  Court) :  Certainly.  But  he  is  then  made  a 
witness  for  the  party  who  calls  him,  and  the  ex- 
amination has  to  proceed  the  same.  If  he  is  a 
hostile  witness,  you  can  put  leading  questions. 

(Mr.  Gillette) :  We  except.  I  will  withdraw  this 
witness  and  call  the  clerk. 

(The  Court) :  I  cannot  see  that  it  is  competent 
testimony  in  any  phase  of  the  case.  It  might  be, 
on  cross-examination  of  Mr.  Rahmstorf,  to  dis- 
credit his  testimony.  But  the  fact  that  he  did'nt 
pay  a  certain  amount  of  license  fee  is  not  evidence 
that  he  did'nt  do  a  certain  amount  of  business. 

(Mr.  Gillette) :    This  is  a  damage  suit, — 

(The  Court) :  It  is  an  action  for  damages,  and 
the  damages  are  fixed  by  the  terms  of  the  con- 
tract. 

(Mr.  Gillette) :  Does  the  Court  hold  that  the 
plaintiff  must  not  show  damages,  even  under  that 
contract? 

(The  Court) :  I  think,  if  plaintiff  is  entitled  to 
damages,  that  they  are  fixed  by  that  contract, 

(Mr.  Gillette) :    We  except.    I  v/ill  call  the  clerk, 

PAUL  R.  WAGNER,  witness  called  on  behalf 

of  defendant  and  first  duly  sworn  testified  on 
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DIRECT  EXAMINATION. 

(By  Mr.  Gillette.) 

My  name  is  Paul  R.  Wagner;  I  am  deputy  clerk 
of  this  court,  and  as  such  have  the  custody  of  the 
records  respecting  the  payment  of  merchandise 
licenses. 

As  such  officer  I  have  in  my  possession  and 
custody  a  merchandise  Hcense  of  F.  J.  Kalning 
beginning  June  1st,  1912  and  also  for  the  year  1913. 


The  defendant  then  offered  to  prove  that  F.  J. 
Kalning  applied  for  and  obtained  merchandise 
license  under  the  laws  of  Alaska  beginning  June 
1st,  1912  for  1912  and  also  for  1913  and  up  to  the 
date  of  the  trial  for  his  store  at  Rampart,  which 
offer  was  denied  and  defendant  excepted. 

The  defendant  then  offered  in  evidence  the  mer- 
chandise license  applications  of  Julius  Rahmstorf 
for  his  store  at  Rampart  Alaska  for  the  years  be- 
ginning August  27,  1911  and  August  27,  1912,  in 
which  Rahmstorf  swears  in  both  instances  that  he 
is  doing  a  business  at  Rampart  of  over  $10,000 
and  less  than  $20,000,  and  for  which  he  paid  both 
years  $50.00  to  the  Clerk  of  the  District  Court 
under  the  Islw,  which  offer  v/as  by  the  Court  denied, 
and  defendant  excepted. 

M.  P.  FLEISCHMAN,  defendant  being  called 
as  a  witness  in  his  own  behalf  and  first  duly 
sworn,  testified  on. 

DIRECT  EXAMINATION. 

(By  Mr.  Gillette.) 


44  Flelschnian 

My  name  is  M.  P.  Fleischman,  I  am  defendant  in 
this  action,  have  resided  at  Rampart  Alaska  since 
the  spring  of  1898  and  up  to  about  May  20th,  1910 
there  conducted  the  postoffice  and  a  general  mer- 
chandise store.  After  May  20th,  1910  I  started 
clerking  for  Julius  Rahmstorf  beginning  the  26th, 
and  clerked  for  him  four  or  five  or  six  months, 
after  which  I  had  just  the  postoffice  up  to  June  1, 
1912.  In  the  summer  of  1911  I  had  the  postoffice 
and  took  a  trip  to  the  Iditarod  where  I  was  in- 
terested in  mining;  on  returning  I  lived  with  my 
wife  at  Rampart  until  she  died  January  30th,  1912. 
Between  February  and  June  1,  1912  I  was  doing- 
nothing  except  run  the  postoffice. 

I  sold  out  my  merchandise  stock  in  1910  to  Julius 
Rahmstorf. 

In  connection  with  that  stock  of  goods  I  had 
the  agency  for  the  Victor  Phonograph  and  for  the 
North  American  Transportation  and  Trading  Co, 
neither  of  which  agencies  were  conveyed  with  said 
stock  of  goods.  As  soon  as  I  sold  to  Rahmstorf 
about  May  20th,  1910  we  started  to  take  inventory 
and  move  the  stock  about  May  21st,  the  day  the  sale 
was  made. 

Q.  After  the  21st  day  of  May,  1910  whose  stock 
of  goods  was  that? 

(Mr.  Erwin) :  We  object  to  that  as  incompetent, 
irrelevant  and  immaterial,  depending  upon  a  con- 
clusion of  the  witness. 

Objection  sustained.     Defendant  excepts. 

We  finished  taking  inventory  about  May  25th, 
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1910;  the  inventory  was  being  taken  as  the  goods 
were  moved.  I  was  paid  for  the  stock  on  the  basis 
of  what  the  inventory  figured  up.  The  sale  to 
Rahmstorf  included  the  general  merchandise  that 
was  in  my  ,sto^e.  I  worked  for  Rahmstorf  on  a 
salaiy^liaf^e  use  of  a  home  next  to  the  store,  and 
room  for  my  postoffice  in  his  store.  During  thai 
time  I  still  acted  as  agent  for  the  North  American 
Trading  &  Transportation  Co.,  and  collected  rent 
from  Rahmstorf  for  his  store  building  on  behalf  of 
that  corporation;  I  continued  as  agent  for  said 
corporation  until  about  a  year  ago.  I  started  to 
collect  rent  from  Rahmstorf  on  May  26th,  1910,  on 
which  date  I  think  we  finished  the  inventory  and 
figured  up  what  was  coming  to  me  on  the  stock  of 
goods  sold  to  Rahmstorf. 

I  signed  the  contract  in  evidence  as  Plaintiff's 
Exhibit  A. 

Q.  State  the  circumstances  under  which  you 
signed  that  and  for  what  purpose? 

(Mr.  Erwin) :  Objected  to — it  shows  on  its  face 
what  the  purpose  was. 

(The  Court) :  Sustained  as  to  that  part  of  the 
question.    Defendant  excepts. 

Mr.  Rahmstorf  asked  me  on  the  26th  of  May,  or 
after  that — -I  dont  remember  just  when  it  was — if  I 
would  have  any  objection  to  making  such  an  agree- 
ment. I  told  him  no;  that  I  didnt  think  I  would 
ever  go  into  business  again,  I  figured  on  going 
outside.  But  my  wife  took  sick  and  died,  and  on 
that  account  I  remained  in  the  country.    After  we 
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had  that  talk  I  signed  the  agreement — on  or  after 
the  26th  of  May,  1910.  After  the  sale  to  Rahmstorf 
I  never  opened  up  any  business  in  Rampart — have 
been  clerking  for  F.  J.  Kalning. 

I  purchased  the  goods  represented  by  expense 
bills  defendant's  Exhibits  1  and  2  of  Rodman,  for 
F.  J.  Kalning.  Kalning  sent  me  down  to  get  them, 
and  he  paid  for  them.  Kalning  opened  up  his  store 
in  Rampart  Alaska,  June  1,  1912  in  the  building 
where  I  kept  the  post-office,  and  has  continued 
and  is  continuing  said  business  ever  since.  I  am 
working  for  him  as  clerk  on  a  salary,  with  the 
privilege  of  living  in  the  building.  In  addition  to  my 
salary  I  have  what  is  coming  to  me  from  the  post- 
office. 

The  book  handed  me  by  counsel  is  the  blotter  cash 
book  of  F.  J.  Kalning,  Rampart  store.  It  is  kept 
partly  by  myself  and  partly  by  Kalning~we  both 
make  entries  in  it,  and  that  book  is  kept  in  the 
ordinary  course  of  business 

Defendant  offers  in  evidence  the  monthly  entries 
in  said  book  covering  salary  of  M.  P.  Fleischman — 
objection  to  same  as  incompetent  sustained.  De- 
fendant excepts. 

My  salary  is  paid  me  monthly  in  cash  or  gold- 
dust,  and  an  entry  made  of  the  same  as  of  that 
day's  proceedings. 

I  secured  corrected  expense  bills  in  the  name  of 
F.  J.  Kalning  for  those  offered  by  the  plaintiff 
made  out  in  my  name,  they  were  so  made  at  my 
request;  except  for  the  talking  machines  which  was 


vs.  Tiahmstorf  47 

my  own  business. 

In  the  conduct  of  that  business  (Miner's  Store 
or  F.  J.  Kalning)  over  there,  I  never  endeavored 
to  draw  off  any  of  the  trade  or  customers  of  Julius 
Rahmstorf.  The  Kalning  store,  during  especially 
the  first  year  of  its  existence,  did  business  with 
the  Rahmstorf  store  in  the  name  of  the  Kalning 
or  Miner's  store. 

(Mr.  Gillette) :  The  suit  v/as  brought  January 
11,  1913  and  we  will  show — we  offer  to  show  by 
this  witness  that  Kalning's  store  did  several  thou- 
sand dollars  worth  of  business  with  the  Rahmstorf 
store  to  about  that  time,  and  afer  that  that  they 
have  not  done  very  much. 

Objected  to — objection  sustained.  Defendant  ex- 
cepts. 

The  circumstances  with  reference  to  my  signing 
the  contract  Plaintiff's  Exhibit  A  were:  I  think  it 
was  the  26th  of  May.  Not  before  this;  it  might 
have  been  after,  after  the  goods  were  all  sold  to 
Mr.  Rahmstorf.  Mr.  Rahmstorf  asked  me  if  I 
would  have  any  objection  to  giving  him  an  agree- 
ment that  I  would  not  enter  into  business  any  more 
for  three  years.  I  told  him  "No;  I  will  give  you 
that  agreement.  I  am  not  going  in  business  any 
more."  This  was  all  done  in  the  store.  There  was 
nothing  ever  spoken  about  an  agreem.ent  before 
the  26th  of  May.  It  was  made  up  after  the  26th, 
after  the  goods  were  sold  and  in  Mr.  Rahmstorf's 
possession.  I  wrote  the  agreement,  and  Mr.  Rahm- 
storf read  it  before  I  signed  it.    Before  the  agree- 
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ment  was  written  out  we  had  a  conversation  about 
the  post-office.  Mr.  Rahmstorf  was  at  that  time 
postmaster  at  Eureka,  and  I  agreed  if  I  should 
ever  leave  the  town  of  Rampart,  that  if  he  were 
elegible  for  that  position  of  course  that  would  be 
up  to  the  Department  to  appoint  him  or  not  as  they 
felt  about  it.  I  would  recommend  him,  or  turn  the 
postoffice  over  to  him..  In  other  words,  he  wanted 
to  keep  the  postoffice  in  his  store;  I  would  consider 
the  postffice  at  Rampart  a  drawing  card  in  the 
mercantile  business. 

At  the  time  I  signed  the  contract  I  intended  to  go 
outside  with  my  wife;  she  died  January  30,  1912. 
I  have  never  resigned  as  postmaster  at  Rampart. 
I  have  never  since  the  26th  day  of  May,  1910,  owned 
or  conducted,  except  as  a  clerk  for  hire,  any  mer- 
cantile business  w^hatever  in  Rampart.  I  do  not 
think  of  anything  else  that  I  have  not  testified  to, 
that  is  material  to  the  case. 

CROSS  EXAMINATION. 

(By  Mr.  Erwin.) 

My  wife  was  outside  at  the  time  this  agreement 
was  entered  into,  but  she  was  to  come  back  that 
summer.  I  wrote  that  agreement  (Plaintiffs  Ex- 
hibit A)  on  the  typewriter,  with  Mr.  Rahmstorf  s 
assistance.  When  I  sold  to  Rahmstorf  one  talking 
machine  was  included  in  the  sale,  and  I  think  I 
said  something  to  him  about  retaining  the  agency 
for  talking  machines  although  I  am  not  clear  on 
that.  I  did'nt  put  it  in  the  agreement  because  I 
could  not  sell  an  agency.    I  did  no  talking  machine 
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business  while  in  Rahmstorf  s  store. 

I  have  stated  in  my  answer  that  I  did  not  beheve 
that  contract  could  be  enforced  in  any  event,  but  if 
I  had  read  the  answer  over  more  carefully  I  would 
not  have  allowed  that  sentence  to  be  in  the  answer. 
The  answer  was  sent  to  me  at  Rampart  to  be  veri- 
fied and  I  crossed  out  parts  of  it  and  left  that  sen- 
tence in;  but  it  was  all  done  in  a  hurry — I  had  to 
get  it  off  in  the  mail  that  left  the  same  day  it  was 
received.  I  signed  the  verification  and  swore  to  it 
before  U.  S.  Commissioner  Hudgin.  At  the  time  I 
signed  the  agreement,  I  never  thought  of  the  ques- 
tion whether  it  could  be  enforced  or  not. 

I  kept  a  very  accurate  system  of  books  and  papers 
for  F.  J.  Kalning  while  I  was  clerking  for  him.  I 
was  careful  that  any  little  item  billed  to  myself 
was  corrected  in  each  case,  because  I  had  heard 
that  Mr.  Rahmstorf  threatened  to  bring  suit  against 
me.  I  was  careful  that  no  article  should  be  charged 
to  me,  except  perhaps  talking  machines. 

Sometimes  I  ordered  the  goods  for  Kalning's 
store,  and  sometimes  he  did;  I  did  some  of  the 
corresponding  and  Kalning  did  some;  I  signed  Kal- 
ning's name  to  the  correspondence,  by  myself  when 
I  did  the  writing. 

I  did  not  open  up  any  business  at  Rampart;  I 
went  to  Tanana  and  ordered  the  goods — Kalning 
was  not  along.  Kalning  was  in  Rampart  when  the 
store  was  opened,  and  remained  there  a  few  days 
and  went  to  the  creeks ;  he  was  then  back  and  forth 
probably  once  a  week,  or  once  in  two  weeks.     He 
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took  part  in  running  the  store  during  that  time- 
looked  over  the  books  and  would  attend  to  any 
customer  who  would  come  in  while  he  was  there.  I 
had  full  supervisin  of  the  store  w^hen  he  was  not 
there,  as  clerk. 

The  building  in  which  Kalning's  store  is  situated 
is  the  postoffice  building,  of  which  I  am  half  owner 
and  Dr.  Hudgin  is  half  owner.  I  have  charged  up 
rent  of  that  store  for  Dr.  Hudgin's  half,  and  still 
charge  it.  Kalning  and  myself  kept  the  books.  I 
did  not  generally  supervise  the  ordering  of  goods; 
sometimes  I  ordered  them  and  sometimes  Kalning 
did,  and  I  sold  goods  out  of  the  store  for  Kalning. 
I  was  not  the  only  one  who  transacted  business 
for  Kalning  in  his  absence;  there  would  be  other 
people  in  the  store  who  would  wait  on  customers, 
and  they  would  have  the  care  and  custody  of  the 
business  while  they  were  there.  I  had  the  care, 
custody  and  management  of  the  store  only  as  clerk; 
I  took  care  of  the  business  in  Kalning's  absence 
the  same  as  I  did  when  I  was  clerking  for  Rahm- 
storf. 

I  had  conducted  a  merchandise  business  at  Ram- 
part for  many  years  prior  to  selling  to  Rahmstorf ; 
the  Miner's  Store  is  about  500  feet  from  where 
Rahmstorf  keeps  his  store.  I  am  selling  in  the  Min- 
ers Store  the  same  kind  of  goods  Rahmstorf  is 
selling,  except  Hquors. 

RE-DIRECT  EXAMINATION. 
(By  Mr.  Gillette.) 
At  the  time   I   signed  that  contract  I   did  not 
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think  Rahmstorf  could  compel  me  to  turn  the  post- 
office  over  to  him.  Either  Kalning  or  myself  col- 
lect for  the  Miner's  Store,  depending  on  which  is 
there  at  the  time. 

Kalning  ceased  active  mining  operations  some 
time  in  September,  1912,  after  which  he  let  them 
out  on  a  lease,  and  has  been  actively  engaged  in 
running  the  store  practically  all  the  time  since. 
Bills  due  the  store  are  never  made  out  in  my  favor; 
the  accounts  run  to  the  Miner's  Store  as  a  rule, 
sometimes  F.  J.  Kalning. 

Q.  I  will  ask  you  to  state  whether  your  acts, 
in  your  working  for  the  Kalning  store  as  you  have 
testified,  ever  in  any  manner  damaged  the  plaintiff 

in  this  action? 

(Mr.  Erwin) :  We  object  to  that  as  calling  for 
a  conclusion  of  the  witness,  which  is  a  matter  for 
the  court  to  determine. 

Objection  sustained.     Defendant  excepts. 

I  have  always  heard  indirectly  that  Rahmstoi'f 
was  complaining  about  my  connection  with  the 
store,  ever  since  Kalning  opened  it  up;  he  ne^er 
complained  to  me  jjersonally. 

re-(;ross  examination. 

(By  Mr.  Erwin) : 

It  all  depends  on  the  season,  whether  the  Miner's 
Store  enjoys  a  good  business  or  not. 

W   .B.    BALLOU,   called   as   witness   for    de- 
fendant, being  first  duly  sworn  testiifed  on 
DIRECT  EXAMINATION 
(By  Mr.  Gillette.) 
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My  name  is  W.  B.  Ballou ;  I  live  at  Rampart,  have 
lived  there  since  1898;  I  know  Julius  Rahmstorf, 
M.  P.  Fleischman  and  F.  J.  Kalning  since  they  have 
been  in  Rampart.  I  am  by  occupation  a  miner,  am 
mining  on  Hunter  Creek.  F.  J.  Kalning  is  in  the 
mercantile  business  at  Rampart,  having  his  store 
in  the  postoffice  building  where  Mr.  Fleischman  is 
postmaster — it  is  known  as  the  Miner's  Store.  I 
trade  both  at  that  store  and  at  Julius  Rahmstorf  s. 
Kalning  started  in  the  mercantile  business  two 
years  ago  in  the  summer  sometime. 

Q.  Did  Mr.  Fleischman  ever  try  to  prevent  you 
from  trading  at  Rahmstorf  s? 

{Mr.  Erwin) :  Objected  to  as  incompetent  and 
irrelevant. 

(The  Court):  There  has  been  no  evidence  that 
he  has  been  doing  that. 

Objection  sustained.    Defendant  excepts. 
CROSS  EXAMINATION. 

(By  Mr.  Erwin.) 

When  the  people  of  Rampart  refer  to  this  store, 
I  have  always  heard  it  referred  to  as  the  Miner's 
Store;  often  we  say  "up  at  Fleischman's."  When 
trading  with  that  store  I  did  business  with  both 
Fleischman  and  Kalning,  whoever  was  there — 
whichever  I  dealt  with  fixed  the  prices;  whoever  I 
was  dealing  with  told  me  what  the  prices  of  the 
goods  were.  I  dont  think  there  was  ever  any  dis- 
cussion when  the  matter  of  prices  was  put  up  from 
one  of  them  to  the  other. 

JOHN  W.  DUNCAN,  witness  called  on  behalf 
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of  defendant  and  first  duly  sworn  testified  on 
DIRECT  EXAMINATION. 

(By  Mr.  Gillette.) 

I  have  lived  in  Rampart  fourteen  years  and  know 
F.  J.  Kalning.  (Letter  from  Mr.  Marion,  Tanana 
Alaska,  to  Vv^itness  exhibited  by  counsel  and  objected 
to) 

(Mr.  Gillette):  I  have  not  offered  it  yet.  I 
doubt  that  it  is  material,  although  it  might  be  on 
the  question  of  damages,  but  as  the  court  does  not 
consider  that  that  enters  into  the  matter,  I  will  not 
— (interrupted) 

(Mr.  Erwin) :  I  cannot  see  how  that  letter  from 
Marion  to  this  man  could  be  material. 

(Mr.  Gillette) :  It  might  show  how  Rahmstorf 
stood  among  business  men. 

(The  Court) :  I  do  not  think  that  is  a  proper 
way  to  show  it,  although  I  dont  know  what  the 
letter  refers  to. 

I  do  most  of  my  dealing  in  Rampart  with  the 
Miner's  Store— just  little  odds  and  ends— I  get  my 
outfit  from  the  outside.  I  have  not  dealt  with 
Rahmstorf  in  the  last  year,  but  did  prior  to  that.  In 
the  last  year  I  have  been  against  Rahmstorf 's  liquor 
license,  but  that  is  the  only  difference  of  opinion  we 
have  had.  Fleischman  never  tried  to  get  me  to 
quit  trading  with  Rahmstorf.  I  was  in  Rampart 
when  the  Kalning  store  was  opened  up,  but  know 
nothing  of  the  private  business  of  Kalning. 

CROSS  EXAMINATION. 
,   (By  Mr.  Erwin.) 
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By  the  people  at  Rampart  and  myself,  the  Min- 
er's Store  is  generally  referred  to  as  the  post- 
office;  the  telephone  call  is  the  postoffice.  We  call 
the  store  the  postoffice — "Where  are  you  going?" 

'1  am  going  to  the  postoffice," — that  means  the 
Miner's  Store.  I  cant  say  whether  they  ever  say 
"Fleischman's  store,"  but  I  know  it  is  referred  to 
as  the  postoffice. 

DEFENDANT  RESTS. 
JULIUS  RAHMSTORF  called  in  rebuttal  testi- 
fied on 

DIRECT  EXAMINATION. 

(By  Mr.  Erwin.) 

I  have  had  telephone  communications  with 
Fleischman  as  to  orders  for  goods  from  me,  or 
when  I  was  buying  from  him — with  reference  to 
all  sorts  of  groceries — staple  articles,  in  regard  to 
quantities  or  prices. 

Q.  What  conversation  would  you  have  with  him 
over  prices  for  instance? 

(Mr.  Gillette):  We  object  as  incompetent  and 
immaterial. 

Objection  overruled.     Exception. 

He  always  took  the  lead  in  accepting  prices,  and 
he  accepted  it  or  declined  it  without  consulting 
Kalning  in  any  way.  At  other  times  he  sent  Kalning 
over  with  a  order  written  in  his  own  handwriting, 
as  a  rule,  to  get  certain  articles.  When  the  articles 
were  not  on  hand  or  the  prices  not  right,  Kalning 
went  back  at  times  to  consult  Fleischman  whether 
to  bring  it  or  not;  and  on  several  occasions  he  also 
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get  his  permission,  or  his  view,  or  idea.     He  was 

putting  the  matter  up  to  Fleischman  for  his  opinion. 

CROSS  EXAMINATION. 

(By  Mr.  Gillette.) 

I  do  not  remember  that  Fleischman  has  ever  con- 
sulted Kalning.  I  do  not  know  that  Kalning  was 
talking  with  Fleischman  over  the  phone,  but  he 
rang  up  and  there  is  no  other  one  in  the  store — I 
must  infer  that  Fleischman  is  on  the  other  end  of 
the  line — it  might  undoubtedly  have  been  somebody 
else. 

(Mr.  Erwin) :  If  the  Court  please,  I  would  like 
to  amend  my  complaint  to  conform  to  the  proofs 
in  this  case.  I  ask  to  amend  paragraph  4  thereof, 
by  inserting  in  that  paragraph  at  the  end,  "as 
managing  clerk  of  the  Miners  Store  at  Rampart." 

(Mr.  Gillette) :  We  object  to  that.  It  changes 
the  whole  nature  of  their  case.  They  come  in 
here  and  alleged  that  defendant  has  opened  up  a 
general  merchandise  store  in  the  town  of  Ram- 
part in  plaintiff's  place  of  business,  and  began  to 
and  now  is  conducting  a  like  business  to  that  re- 
ferred to  in  said  agreement  in  writing.  If  he 
changes  the  character  of  the  employment — that  may 
be  permitted  in  an  equity  case,  but  in  a  law  case 
I  think  it  is  never  permitted,  except  where  it  does 
not  change  the  issues. 

(The  Court) :  I  do  not  see  that  it  would  particu- 
larly change  the  issues  here.  ...  I  dont  see 
that  the  defendant's  testimony  would  have  been  any 
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different The  amendment  may  be  made 

and  the  clerk  may  make  the  amendment. 

Defendant  allowed  an  exception. 
PLAINTIFF  RESTS. 

(Mr.  Gillette):  Before  the  argument  proceeds,  I 
wish  to  renew  the  motion  made  at  the  close  of  plain- 
tiff's case  in  chief,  although  I  think  a  demurrer  to 
the  evidence  is  obsolete  in  our  practice. 

Motion  overruled.    Exception. 

Whereupon  said  action  was  submitted  to  the  court 
upon  arguments  and  briefs  of  the  respective  counsel 
be  be  presented  at  a  later  date. 

AND  BE  IT  FURTHER  REMEMBERED  that 
thereafter,  and  within  the  time  allowed  by  law  the 
defendant  presented  to  the  court  special  findings 
verdict  and  judgment  in  said  action  based  upon  the 
pleadings  and  testimony  and  evidence  in  said  mat- 
ter, in  w^ords  and  figures  as  follows : 
[Title  of  Court  and  Cause.] 

Defendants  Proposed  Findings  &  Conclusions. 

(Comes  now  the  defendant,  and  moves  the  court 
to  make  and  enter  the  following  findings  of  fact 
and  conclusions  of  law  herein:) 

"This  matter  having  come  on  regularly  for  trial 
before  the  above  entitled  court  on  the  12th  day  of 
January,  1914,  Guy  B.  Erwin  Esq.,  appearing  for 
plaintiff  and  L.  R.  Gillette  Esq.,  appearing  for  the 
defendant,  and  the  defendant  objecting  to  the  tak- 
ing of  testimony  on  behalf  of  the  plaintiff  or  at 
all  on  the  grounds  and  for  the  reason  heretofore 
urged  to  the  complaint  and  said  reply,  said  objection 
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is  overruled,  to  which  ruling  of  the  court  defendant 
excepts  and  exception  is  allowed;  thereupon,  the 
parties  respectively^  waiving  a  jury  herein,  and  the 
court  having  heard  the  evidence  and  proofs  of- 
fered on  behalf  of  the  plaintiff,  the  defendant  moves 
for  judgment  of  dismissal,  with  costs,  for  the  rea- 
sons stated  in  the  record  herein,  which  motion  is 
by  the  court  denied,  defendant  excepts  and  ex- 
ception is  allowed;  thereupon  the  court  heard  the 
evidence  and  proofs  of  the  defendant  and  of  the 
plaintiff  and  the  same  and  all  thereof  having  there- 
after been  submitted  to  the  court  for  its  decision 
and  the  court  having  considered  the  same  together 
with  the  briefs  and  arguments  of  the  parties  re- 
spectively, and  being  now  fully  advised  in  the 
premises,  the  court  finds  the  following  facts : 

FINDINGS  OF  FACTS: 

I.  That  on  and  for  some  time  prior  to  the  20th 
day  May,  1910  the  defendant  M.  P.  Fleischman 
owned  and  conducted  a  general  merchandise  store 
and  business  in  the  town  of  Rampart,  Fourth 
Division,  Territory  of  Alaska,  and  was  on  said  day 
the  owner  of  a  stock  of  dry-goods,  groceries,  pro- 
visions etc.  used  by  him  in  his  said  business. 

II.  That  on  said  20th  day  of  May,  1910  de- 
fendant sold  to  the  plaintiff  Julius  Rahmstorf  his 
said  stock  of  dry-goods,  groceries,  provisions  etc. 
and  the  good-will  of  said  business  and  immediately 
thereafter  and  before  the  26th  day  of  May  1910 
delivered  the  same  to  the  plaintiff,  and  upon  the 
said  26th  day  of  May  1910  the  plaintiff  paid  to  de- 
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fendant  the  full  consideration  therefor,  to-wit,  the 

sum  of  $1791.15. 

III.  That  thereupon  and  thereafter  and  up  until 
about  the  month  of  January,  1911  the  defendant 
entered  into  and  remained  in  the  employ  of  the  said 
plaintiff  as  clerk  in  the  plaintiff's  store  and  place 
of  business  in  said  Rampart,  on  wages,  and  dur- 
ing said  time  defendant  was  the  U.  S.  Postmaster 
at  said  Rampart  and  conducted  said  post-office  in 
the  planitiff's  place  of  business  while  so  clerking 
for  plaintiff. 

IV.  That  said  post-office  was  a  valuable  adjunct 
and  agency  in  the  bringing  of  trade  to  the  said 
store  and  place  of  business  of  the  plaintiff. 

V.  That  on  the  said  26th  day  of  May,  1910  and 
after  the  sale  of  the  said  merchandise  business  by 
defendant  to  plaintiff,  at  the  request  of  plaintiff 
the  defendant  made  and  delivered  to  plaintiff  a 
written  agreement  in  words  and  figures  as  follows: 

''For  and  in  consideration   of  the  sum  of  One 
Dollar  to  me  in  hand  paid  by  Julius  Rahmstorf  of 
Rampart  Alaska,  I,  M.  P.  Fleischman  of  Rampart 
Alaska,  hereby  agree  to  the  following: 

That  should  I  resign  my  position  as  Postmaster 
of  Rampart,  Alaska,  I  will  do  so  in  favor  of  Julius 
Rahmstorf  providing  he  be  eligible  at  the  time  of 
my  resignation. 

I  also  hereby  agree  and  promise  not  to  engage 
in  any  way  in  the  line  of  general  merchandise  for 
the  next  three  years,  that  is  up  to  May  2Q,  1913, 
inclusive,    in    the   city   of   Rampart,   Alaska,    and 
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should  I  do  so,  I  hereby  promise  to  forfeit  the  sum 
of  Two  Thousand  Dollars.  This  last  clause  shall 
have  no  effect,  should  the  said  Juhus  RahmstorL' 
discontinue  business  before  May  26,  1913. 

M.  P.  FLEISCHMAN. 
Signed  in  the  presence  of 

F.  J.  KALNING. 
Dated  at  Rampart,  Alaska,  May  26,  1910." 
That  the  said  agreement  was  given  with  the 
vievv  and  understanding  that  defendant  was  then 
intending  to  leave  Alaska  because  of  the  illness  of 
his  wife,  but  the  wife  of  defendant  thereafter  and 
on  or  about  the  month  of  February  1911  (1912) 
died,  and  the  defendant  for  that  reason  remained 
in  said  Rampart,  Alaska. 

VI.  That  on  or  about  the  month  of  January 
1911  the  defendant  left  the  employ  of  the  plaintiff 
as  clerk,  but  did  not  resign  his  position  as  post- 
master of  said  Rampart,  and  moved  said  post- 
office  from  the  building  of  said  plaintiff  to  a  build- 
ing owaied  in  pai't  by  defendant  and  in  part  by  one 
J.  H.  Hudgin  in  said  Rampart,  Alaska,  where  he 
has  since  conducted  the  same. 

VII.  That  on  or  about  June  1,  1912  one  F.  J. 
Kalning  of  Rampart  Alaska,  employed  the  de- 
fendant to  go  to  Tanana  Alaska  and  there  pur- 
chase a  stock  of  dry -goods,  groceries,  provisions 
etc.,  giving  the  defendant  the  money  to  make  such 
purchase,  and  the  defendant  did  .select  and  purchase 
for  the  said  Kalning  such  stock.  That  thereafter 
the  said  P.  J.  Kalning  opened  up  a  general  mer- 
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chandise  business  on  his  own  credit  and  account  in 
the  building  so  occupied  by  defendant  with  the 
U.  S.  Post  Office,  which  said  premises  the  said 
F.  J.  Kalning  has  since  rented  of  the  defendant  and 
said  J.  H.  Hudgin  for  that  purpose. 

VIII.  That  since  on  or  about  said  June  1,  1912 
the  said  F.  J.  Kalning  has  conducted  said  merchan- 
dise business  at  the  premises  aforesaid. 

IX.  That  on  or  about  said  June  1,  1912,  and 
soon  after  the  defendant  returned  from  said  Tan- 
ana  as  aforesaid,  the  said  F.  J.  Kalning  sought  to 
employ  the  defendant  as  a  clerk  in  his  said  store, 
and  defendant  agreed  to  do  so  provided  the  said 
Kalning  would  permit  the  defendant  to  retain  said 
U.  S.  Post  Office  in  said  building  and  conduct  and 
attend  the  same  as  postmaster;  that  the  said  Kal- 
ning agreed  to  said  terms,  and  to  pay  the  plaintiff 
the  sum  of  $75.00  per  month  and  board  for  such 
service,  and  the  defendant  has  continued  in  such 
employ  as  incidental  to  his  duties  as  such  post- 
master, ever  since  said  date. 

X.  That  in  such  employ  as  clerk  for  said  F.  J. 
Kalning,  the  defendant  has  never  used  or  permitted 
to  be  used  his  own  name  or  credit  in  connection 
with  such  business  of  F.  J.  Kalning  known  as  the 
^'Miner's  Store,"  nor  has  he  in  any  manner  sought 
to  draw  off  the  customers  of  the  said  plaintiff, 
but  on  the  contrary  has  expressly  refrained  from 
so  doing. 

XL  That  while  the  defendant  did  not  con- 
sider the  agreement  referred  to  in  Finding  No. 


vs.    [ioJltilsiofi'  61 

V  binding  upon  him  after  he  determined  to  remain 
in  Alaska  and  keep  his  said  postoffice  position,  he 
has  in  no  manner  violated  the  terms  thereof  by 
his  employment  as  aforesaid. 

XII.  That  the  plaintiff  has  not  been  damaged 
in  any  sum  whatsoever  by  the  conduct  of  the  de- 
fendant in  his  said  employment  with  said  "Miner's 
Store,"  or  at  all. 

CONCLUSIONS   OF   LAW. 

As  conclusions  of  law  based  on  the  foregoing- 
facts,  the  court  finds  as  follows: 

L  That  the  agreement  sued  upon  herein  and  set 
out  in  finding  of  fact  No.  V,  is  without  legal  effect 
and  void. 

IL     This  action  should  be  dismissed. 

And 

IIL  The  defendant  is  entitled  to  judgment 
against  the  plaintiff  for  his  costs  and  disburse- 
ments in  this  behalf  expended. 


District  Judge. 

Dated  at  Fairbanks  Alaska,  this  January 

1914. 

(Acknowledgement  of  due  sei'vice  attached.) 
[Title  of  Court  and  Cause.] 

Judgment. 

This  cause  having  come  on  regularly  for  trial 
before  the  court  on  the  12th  day  of  January,  1914, 
the  plaintiff  appearing  in  person  and  by  Guy  B. 
Erwin  his  attorney  and  defendant  appearing  in 
person   and   by  his  attorney   L.   R.   Gillette,   both 
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parties  in  open  court  waiving  trial  by  jury;  and 
the  court  having  heard  and  considered  the  evidence 
and  proofs  offered  on  behalf  of  the  parties  re- 
spectively, and  the  arguments  and  briefs  of  coun- 
sel, and  having  fully  considered  the  same,  and 
having  heretofore  made  and  signed  its  findings  of 
fact  and  conclusions  of  law  in  the  premises  and 
being  now  fully  advised  in  the  premises,  NOW 
THEREFORE 

IT  IS  HEREBY  CONSIDERED.  ORDERED 
AND  ADJUDGED  that  the  plaintiff  take  nothing 
by  his  said  action  and  that  the  same  be  and  is  here- 
by dismissed,  and  that  the  defendant  have  his  costs 
and  disbursements  herein  expended  in  the  sum  of 
$ and  execution  therefor. 

Done  in  open  court  this  January 1914. 


District  Judge. 

AND  BE  IT  FURTHER  REMEMBERED,  that 
thereafter  and  over  the  objection  of  the  defendant, 
in  words  and  figures  as  follows: 
[Title  of  Court  and  Cause.] 

Objections  to  Plaintiff  Proposed  Findings  of  Fact 
&  Conclusions  of  Law. 

Comes  now  the  defendant  M.  P.  Fleischman  and 
objects  to  the  court  making  the  findings  of  fact 
and  conclusions  of  law  submitted  by  the  plaintiff 
herein,  and  as  grounds  of  objection  states: 

FINDINGS  OP  FACT. 

I.  Proposed  findings  of  fact  numbered  I, 
II  and  III  are  against  the  law  and  the  evidence  in 
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this  case,  because  the  evidence  shows  the  said  sale 
to  have  been  consummated  on  May  20,  1910  for  the 
sum  of  $1791.15,  and  the  said  agremeent  on  its  face 
shows  that  it  was  and  is  a  separate  transaction, 
upon  a  separate  and  distinct  considertion  and  sub- 
ject matter  (if  any)  and  has  nothing  to  do  with  the 
sale  of  said  business  and  the  good  will  thereof. 

2.  Proposed  finding  of  fact  Numbered  IV  is 
against  the  law  and  the  evidence  in  this  case,  for 
the  reason  that  the  evidence  shows  that  defendant 
did  not,  at  the  time  alleged  in  the  complaint  or  at 
any  other  time  after  said  sale,  open  or  conduct, 
either  as  manager,  managing  clerk  or  otherwise, 
a  merchandise  business  at  said  town  of  Rampart 
Alaska,  in  violation  of  said  agreement  or  otherwise, 
or  at  all;  and  said  agreement  being  void  in  law  for 
want  of  legal  subject  matter  or  consideration,  said 
finding  is  incompetent,  irrelevant  and  immaterial. 

3.  Proposed  finding  of  fact  Numbered  V  is 
against  the  law  and  the  evidence  in  this  case,  for 
the  reason  that  the  evidence  shows  (1),  that  the 
defendant  has  not  since  said  June  1st,  1912  opened 
and  conducted  a  line  of  merchandise  at  said  Ram- 
part Alaska,  either  as  manager,  managing  clerk 
or  otherwise  as  alleged  in  the  complaint,  or  in 
violation  of  said  agreement,  or  at  all;  and  (2) 
there  is  no  evidence  in  the  case  showing  or  tending 
to  show  that  plaintiff  has  been  damaged  in  tlie  sum 
of  two  thousand  dollars,  or  any  other  sujm^pr^t 
all,  by  reason  of  the  defendant  clerking  iji  the  store 
of  F.  J.  Kalning  as  shown  by  the  evidence. 
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4.  Proposed  finding  of  fact  numbered  VI  is  in- 
competent, irrelevant  and  immaterial  on  the 
grounds  and  for  the  reasons  hereinbefore  stated, 

5.  The  proposed  findings  of  fact  are,  as  a  whole, 
against  the  law  and  the  evidence  in  this  case  for  the 
reasons  (1)  that  the  contract  or  agreement  therein 
referred  to  is  of  no  binding  and  legal  force  and 
effect,  and  is  void;  (2)  that  even  though  the  same 
be  held  legally  binding,  there  is  no  evidence  in  the 
case  to  show  that  the  defendant  has  ever  violated 
the  terms  thereof:  and  (3)  that  even  though  there 
were  evidence  to  show  or  tending  to  show  that  the 
defendant  had  violated  the  terms  thereof  by  clerk- 
ing for  the  said  F.  J.  Kalning  "Miner's  Store"  as 
shown  by  the  evidence,  the  plaintiff,  having  alleged 
damages  therefrom,  has  wholly  failed  in  the  proof 
of  damage  by  reason  of  the  defendants  acts,  or 
at  all. 

CONCLUSIONS  OF  LAW. 
Defendant  objects  to  the  signing,  making  or 
entering  of  plaintiff's  proposed  conclusions  of  law 
numbered  I,  II,  III,  IV,  and  V  on  the  grounds  and 
for  the  reasons  hereinbefore  set  out,  and  on  the 
further  ground  that  each  and  every  thereof  are 
against  the  law  and  the  evidence  in  this  case. 

L.  E.  GILLETTE, 
Attorney  for  Plaintiff, 
(Acknowledgment  of  service  attached.), 
the  Court  approved,  made,  and  entered  findings 
and  verdict  in  favor  of  the  plaintiff  and  against  the 
defendant,  in  words  and  figures  as  follows: 
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[Title  of  Court  and  Cause.] 

Findings  of  Fact  and  Conclusions  of  Law. 

This  matter  having  come  on  regularly  for  trii^i 
before  the  above  entitled  court  on  the  12th  day  of 
Januarj^,  1914,  Guy  B.  Erwin  appearing  for  the 
plaintiff  and  L.  R.  Gillette  appearing  for  the  de- 
fendant, both  parties  v/aiving  a  jury;  and  the  court 
having  heard  the  evidence  and  proofs  offered  on 
behalf  of  the  said  plaintiff  and  defendant  respec- 
tively, and  the  records  and  papers  in  said  cause, 
and  the  said  cause  being  submitted  to  the  court  for 
its  decision  and  the  court  having  considered  the 
same,  and  the  briefs  and  arguments  of  said  attor^ 
neys,  now  finds  the  following  facts: 
FINDINGS  OF  FACT. 
I. 

That  on  or  about  the  26th  day  of  May,  1910,  and 
for  a  long  time  prior  thereto,  defendant  above  nam- 
ed owned  and  conducted  a  general  merchandise 
store  and  business  in  the  town  of  Rampart,  Fourth 
Division,  Territory  of  Alaska,  and  was  on  said  day 
the  owner  of  a  stock  of  dry-goods,  groceries,  provi- 
sions &c  used  by  him  in  his  said  business. 

XL 

That  on  said  26th  day  of  May,  1910,  defendant 
sold  to  plaintiff  his  said  stock  of  dry-goods, 
groceries,  provisions  &c  and  the  good-will  of  the 
said  business  for  the  consideration  of  $1791.15. 

III. 

That  on  the  said  26th  day  of  May,  1910,  in  con- 
sideration of  the  sale  of  his  business  aforesaid,  and 


66  Fleischrnan 

as  a  part  of  said  transaction,  the  defendant  execut- 
ed and  delivered  to  plaintiff  his  certain  contract  in 
writing,  in  the  words  and  figures  as  follows,  to-wit: 

'Tor  and  in  consideration  of  the  sum  of  One 
Dollar  to  me  in  hand  paid  by  Julius  Rahmstorf  of 
Rampart  Alaska,  I,  M.  P.  Fleischman  of  Rampart, 
Alaska,  hereby  agree  to  the  following: 

That  should  I  resign  my  position  as  Postmaster 
of  Rampart,  Alaska,  I  will  do  so  in  favor  pf 
Julius  Rahmstorf  providing  he  be  eligible  at  the 
time  of  my  resignation. 

I  also  hereby  agree  and  promise  not  to  engage 
in  any  way  in  the  line  of  general  merchandise  for 
the  next  three  years,  that  is  up  to  May  26,  1913, 
inclusive,  in  the  City  of  Rampart,  Alaska,  and 
should  I  do  so  I  hereby  promise  to  forfeit  the  sum 
of  Two  Thousand  Dollars.  This  last  clause  shall 
have  no  effect,  should  the  said  Julius  Rahmstorf 
discontinue  business  before  May  26,  1913. 

M.  P.  FLEISCHMAN, 

Signed  in  the  presence  of 
F.  J.  KALNING. 

Dated  at  Rampart,  Alaska,  May  26,  1910." 

IV. 

That  on  or  about  the  1st  day  of  June,  1912,  the 
defendant  in  violation  of  his  said  agreement  with 
plaintiff,  entered  into  and  engaged  in  the  line  of 
general  merchandise  and  carried  on  said  business 
in  the  capacity  of  manager  and  managing  clerk  of 
a  general  merchandise  store  known  as  the  "Miner's 
Store,"  in  the  town  of  Rampart,  Territory  of  Alas- 
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ka,  near  plaintiff's  place  of  business,  being  a  like 
business  to  that  referred  to  in  said  agreement  in 
writing,  and  that  defendant  continued  in  said  busi- 
ness from  the  1st  day  of  June,  1912  to  the  26th  day 
of  May  1913,  and  after  said  date. 

V. 

That  by  reason  of  the  defendant  entering  into 
and  engaging  in  the  line  of  general  merchandise 
and  carrying  on  same  in  the  capacity  ctf  manager 
and  managing  clerk  as  aforesaid,  the  plaintiff  has 
been  damaged  in  the  sum  of  Two  Thousand  Dollars, 
no  part  of  which  sum  has  been  paid  to  plaintiff  by 
defendant. 

VI. 

That  plaintiff  ever  since  said  26th  day  of  May, 
1910,  has  been  and  now  is  continuing  in  said  gen- 
eral merchandise  business  purchased  by  him  from 
defendant  in  the  town  of  Rampart,  Alaska. 
CONCLUSIONS  OF  LAW. 

And  as  conclusions  of  law  from  the  foregoing 
facts,  the  court  finds: 

I. 

That  the  agreement  entered  into  by  defendant  on 
the  26th  day  of  May,  1910,  a  copy  of  which  is  set 
out  in  the  III  finding  of  facts  above,  was  a  good, 
valid  and  legal  agreement,  based  upon  a  sufficient 
consideration,  and  enforceable  at  law. 

IL 

That  the  acts  of  defendant  in  entering  into  and 
engaging,  in  the  line  of  general  merchandise  and 
carrjring  on  said  business  in  the  capacity  of  man- 
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ager  and  managing  clerk  of  the  general  merchan-, 
clise  store  known  as  the  "Miner's  Store"  at  Ram- 
part Alaska,  from  the  1st  clay  of  June,  1912  to  the 
26th  day  of  May,  1913  was  a  violation  and  breaclj 
of  said  agreement,  and  entitles  the  plaintiff  to 
damages. 

III. 

That  the  defendant  having  agreed  to  and  insei^t- 
ed  in  the  agreement  the  sum  to  be  forfeited  by. 
him  in  the  event  of  a  breach  thereof  should  be 
construed  and  is  construed  as  liquidated  damages, 
and  that  no  proof  of  actual  damages  upon  the  part 
of  the  plaintiff  was  necessary  in  this  case. 

IV. 
That  the  violation  and  breach  of  the  agreement  by 
defendant  damaged  the  plaintiff  to  the  extent  of 
Two  Thousand  Dollars. 

V. 
That  by  reason  of  the  foregoing  facts  the  plaintiff 
is   entitled   to   recover   judgment   against   the   de- 
fendant in  the  sum  of  Two  Thousand  Dollars,  to- 
gether with  his  costs  and  disbursements. 
Dated:    January  24,  1914. 

F.  E.  FULLER, 
District  Judge. 

(Acknowledgment  of  service  attached.) 

AND  BE  IT  FURTHER  REMEMBERED  that 

thereafter,   and  within  the   time   allowed   by  law, 

the  defendant  filed  his  motion  for  a  new  trial  of 

said  action,  in  words- and  figures  as  follows,  to-wit: 
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[Title  of  Court  and  Cause.] 

Motion  for  New  Trial. 

Comes  now  the  defendant  and  moves  the  courc 
now  here  to  set  aside  its  findings  and  decision  here- 
tofore made  and  entered  in  favor  of  the  plaintiff 
and  against  the  defendant  and  to  grant  a  new  trial 
herein,  and  as  grounds  of  motion  states: 

I. 

The  evidence  in  this  action  is  insufficient  to 
justify  the  verdict,  findings  and  decision  of  the 
court  made  and  entered  herein,  in  that: 

(a)  The  evidence  shows  that  the  stock  of  goods, 
wares  and  merchandise  sold  by  defendant  to  plain- 
tiff on  May  20,  1910  was  sold  upon  inventory  at 
cost  price,  to-wit,  the  sum  of  $1791.15  which  was 
paid  to  the  defendant  on  May  26,  1910,  and  if  said 
sale  included  also  the  good-will  of  said  business  the 
same  was  without  consideration,  and  there  is  no 
evidence  in  the  case  to  the  contrary. 

(b)  The  evidence  shows  the  sale  alleged  to  have 
been  made,  to  have  been  consummated  on  the  said 
19th  or  20th  day  of  May,  1910;  that  the  agreement 
signed  by  the  defendant  on  or  about  the  26th  day 
of  May,  1910  and  ui)on  which  this  action  is  based 
does  not  carry  with  it  the  good-will  of  the  busi- 
ness so  sold  and  disposed  of  by  defendant  to  plain- 
tiff nor  import  any  consideration  therefor,  but  on 
the  contrary  shows  that  said  agreement  is  and  was 
independent  of  the  sale  and  transfer  of  said  stock 
of  goods  and  business  by  defendant  to  plaintiff, 
upon   a  separate   and   distinct   subject-matter   and 
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consideration  (if  any),  and  was  made  conditional 
upon  the  defendant  turning  over  the  U.  S.  Post 
Office  at  Rampart  Alaska  to  plaintiff  in  the  event 
the  defendant  resigned  therefrom  and  left  Alaska, 
neither  of  which  contingencies  happened  nor  was 
the  defendant  under  any  obligation  to  carry  out  or 
perform  either  of  them. 

(c)  The  evidence  does  not  show  or  tend  to  show 
that  the  acts  of  the  defendant  in  clerking  in  the 
store  of  F.  J.  Kalning  as  shown  by  the  evidence,  in 
any  manner  damaged  or  interfered  with  the  busi- 
ness of  the  plaintiff  subsequent  to  said  sale  of  May 
20th,  1910;  but  on  the  contrary  the  evidence  shows 
that  the  defendant  was  within  his  rights  as  a  citi- 
zen in  accepting  employment  with  the  said  F.  J.  Kal- 
ning as  shown  by  the  evidence. 

(d)  There  is  no  evidence  to  show  that  the  de- 
fendant opened  and  conducted  any  merchandise 
business  whatsoever  subsequent  to  the  sale  of  said 
business  by  the  defendant  to  plaintiff  on  May  20, 
1910;  but  on  the  contrary  the  evidence  shows  that 
said  F.  J.  Kalning  opened  and  conducted  said  mer- 
chandise business  known  as  the  "Miner's  Store" 
at  Rampart  Alaska  on  or  about  June  1,  1912  and 
has  since  owned  and  conducted  the  same,  and  that 
defendant  accepted  employment  as  a  clerk  in  said 
store  upon  a  salary  and  during  his  said  employ- 
ment he  has  not  used  his  own  name  or  credit  nor 
sought  to  draw  off  the  customers  of  plaintiff  but 
has  expressly  refrained  from  so  doing. 

(e)  There  is  no  evidence  in  the  case  to  show  that 
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the  defendant  was  ever  manager  or  managing  clerk 
of  said  F.  J.  Kalning  business  or  ''Miner's  Store," 
nor  that  as  such,  or  at  all,  have  the  acts  of  the  de- 
fendant in  any  wise  prejudiced  or  damaged  the  bus- 
iness of  plaintiff. 

(f)  The  evidence  in  this  case  shows  that  the 
good-will  of  the  business  sold  by  defendant  to  plain- 
tiff on  May  20,  1910  did  not  pass  to  the  plaintiff 
until  some  time  in  the  year  1912  when  plaintiff 
secured  the  agency  of  the  North  American  Trading 
&  Transportation  Company,  and  that  until  that 
time  the  plaintiff  was  a  tenant  of  the  said  com- 
pany of  which  the  defendant  up  until  that  time 
was  agent  and  collected  rents  from  the  plaintiff. 

(g)  The  evidence  shows  that  at  the  time  de- 
fendant sold  said  business  to  the  plaintiff,  de- 
fendant was  the  agent  for  and  conducting  his  busi- 
ness as  successor  of  the  said  North  American  Trad- 
ing &  Transportation  Company,  and  had  no  au- 
thority to  sell  and  did  not  sell  the  good-will  of  said 
corporation  to  the  plaintiff,  and  the  name  and  good- 
will of  said  corporation  and  the  agency  thereof 
came  to  the  plaintiff  some  time  in  the  year  1912 
and  not  prior  thereto. 

II. 

Certain  errors  of  law  occurred  at  the  trial  of  this 
cause,  to  which  the  defendant  excepted  to,  as  fol- 
lows: 

1.  The  court  erred  in  permitting  the  plaintiff  to 
offer  any  testimony  in  said  cause  under  the  plead- 
ings herein,  for  the  reason  that  defendant  w^as  and 
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is  entitled  to  judgment  on  the  pleadings. 

2.  The  court  erred  in  denying  the  defendant's 
motion  at  the  conclusion  of  the  plaintiff's  case  in 
chief  to  dismiss  the  plaintiff's  case  for  failure  of 
proof  of  the  matters  and  things  alkged  in  the 
complaint  and  reply  of  the  plaintiff. 

3.  The  court  erred  in  sustaining  plaintiff's  ob^ 
jections  to  testimony  offered  on  behalf  of  the  de- 
fendant showing  or  tending  to  show  that  plaintiff 
had  sustained  no  damage  by  reason  of  the  acts 
of  the  defendant  in  accepting  employment  and 
engaging  as  clerk  for  the  said  F.  J.  Kalning  in 
the  said  "Miner's  Store"  at  Rampart  Alaska  be- 
tween June  1,  1912  and  the  time  of  the  trial. 

4.  The  court  erred  in  holding  that  the  said  con- 
tract or  agreement  of  May  26,  1910  was  a  vali'd 
and  binding  contract  upon  a  sufficient  consider- 
ation and  for  a  lawful  purpose. 

5.  The  court  erred  in  overruling  the  objections 
of  the  defendant  to  the  proposed  findings  of  fact 
and  conclusions  of  law  of  the  plaintiff  herein,  and 
in  making  and  entering  said  findings  and  con- 
clusions of  the  plaintiff. 

L.  R.  GILLETTE, 
Attorney  for  Defendant. 

(Acknowledgment  of  service  attached.) 
AND  BE  IT  FURTHER  REMEMBERED  that 
thereafter  the  matter  of  said  motion  for  new  trial 
came  on  for  argument  by  the  respective  counsel 
of  the  parties,  after  which  argument  had  tlie  follow- 
ing proceedings  were  had  and  the  court  rendered 
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[Title  of  Court  and  Cause.] 

Opinion  of  Court  On  Motion  for  New  Trial. 

FULLER,  DISTRICT  JUDGE:  (Orally)— In  the 
case  of  Rahmstorf  against  Fleischman  on  motion 
of  the  defendant  for  a  new  trial,  I  have  considered 
the  authorities  presented.  The  matters  were  prac- 
tically all  argued  at  length  and  passed  upon  at  a 
previous  stage  in  the  trial,  except  the  contention 
of  the  defendant  that  the  contract  sued  upon  pro- 
vided for  a  penalty,  rather  than  for  compensation 
for  damages  or  liquidated  damages.  That  wasn't 
considered  at  any  length  before. 

But  I  am  inclined  to  take  the  view  that  I  did  at 
the  trial :  That  this  is  a  matter  in  Vv'hich  the  parties 
themselves  had  fixed  upon  the  amount  of  the  dam- 
ages. It  is  true,  as  contended  by  Fleischman,  that 
the  word  "Forfeit"  in  the  contract  would  ordinarily 
indicate  penalty  rather  than  liquidated  damages; 
but  the  courts  hold  universally  at  the  present  time 
that  the  language  used  in  such  a  contract  is  not 
controlling;  that  the  court  will  look  at  the  whole 
contract  and  the  purposes  for  which  it  was  entered 
into  for  its  meaning,  rather  than  to  the  language 
used  by  the  parties. 

It  seems  to  me  that  the  contract  in  this  case 
shows  that  the  intention  of  the  parties  was  a  sale 
of  the  stock  of  goods,  and  that  Fleischman  should 
not  enter  into  business  in  competition  with  the  pur- 
chaser in  any  way  for  three  years — if  he  did  so, 
that  it  was  the   intention   that  this  sum   of  two 
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thousand  dollars  should  be  the  amount  of  damages 
that  he  should  pay. 

Undoubedly,  some  of  the  authorities  cited  by  the 
defendant  sustain  his  contention,  and  in  some  of 
the  States  I  have'nt  any  doubt  that  this  contract 
Avould  be  regarded  as  a  contract  for  penalty  rather 
than  for  liquidated  damages;  but  from  the  authori- 
ties in  the  State  of  Washington  and,  I  think,  the 
Supreme  Court  of  the  United  States,  it  can  rea- 
sonably be  inferred  that  where  the  parties  had 
freely  contracted  in  regard  to  the  matter  and 
agreed  that  the  amount  specified  should  be  con- 
sidered as  liquidated  damages,  the  courts  will  con- 
sider it  so  rather  than  to  go  beyond  the  contract 
and  construe  it  as  penalty  and  permit  them  to  prove 
actual  damages. 

The  matter  is  considered  at  considerable  length 
in  the  case  of  Sun  Printing  &  Pubhshing  Co.  v. 
Moore  (183  U.  S.  642;  46  L.  Ed.,  366),  the  opinion 
in  which  is  by  our  present  Chief  Justice  of  tho 
United  States  and  which,  in  fact,  I  think  overrules 
a  great  many  of  the  prior  decisions.  In  that  case 
it  is  said  the  courts  should  not  attempt  to  make 
-contracts  themselves,  when  the  parties  have,  for  -j. 
fair  consideration  and  deahng  at  arms'  length, 
made  a  contract  themselves.  It  seems  to  me  this 
contract  in  question  was  entered  into  without  any 
duress  or  restraint  on  either  side,  and  that  the  par- 
ties have  contracted  what  the  damages  should  be. 
I  dont  see  any  reason  why  the  contract  as  they 
made  it  should  not  be  carried  out. 
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Even  if  this  contract  should  be  construed  as  con- 
taining provisions  for  penalty  rather  than  liquidated 
damages,  the  result  might  not  have  been  different  be- 
cause, as  testified  by  the  plaintiff,  the  damages  he 
actually  sustained  exceeded  this  amount.  Of  course 
the  testimony  was  limited,  so  that  the  truth  of  this 
statement  was'nt  admitted,  and  the  cross-examina- 
tion was  restricted  on  that  point.  There  would 
have  been  error,  of  course,  if  the  contrary  rule  had 
prevailed — I  mean  if  it  were  true  the  contract  v/as 
for  penalty  rather  than  liquidated  damages.  i>ut, 
as  I  say,  the  result  might  not  have  been  different 
even  if  evidence  had  been  admitted  to  that  effect. 

The  motion  for  new  trial  is  denied. 

(By  Mr.  Gillette:  For  defendant.)  The  court 
will  allow  us  an  exception  to  its  ruling. 

(The  Court) :     An  exception  will  be  allowed. 

(Mr.  Gillette) :  We  would  Uke  now  to  have  sixty 
days  within  which  to  file  bill  of  exceptions  and 
prepare  our  papers  on  appeal.  I  presume  that  will 
not  be  objected  to. 

(Mr.  Erwin.  For  plaintiff) :  No,  we  have  no 
objection  to  giving  the  defendant  a  reasonable 
time  of  course. 

AND  BE  IT  FURTHER  REMEMBERED,  that 
thereafter,  and  over  the  objection  and  exception  of 
the  defendant,  the  Court  made  and  entered  ju(?g- 
ment  against  the  defendant  in  favor  of  the  plain- 
tiff. 
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ORDER    ALLOWING    AND    SETTLING    BILL 
OF  EXCEPTIONS. 

And  now  on  this  23  day  of  May,  A.  D.,  1914,  the 
defendant  having  heretofore  served  notice  on  the 
adverse  party  of  his  intention  to  present  for  settle- 
ment and  allowance  his  bill  of  exceptions  herein  as 
a  basis  for  writ  of  error,  and  the  same  now  bein.^; 
filed  and  presented,  the  plaintiff  appearing  by  Guy 
B.  Erwin  his  attorney  and  the  defendant  appearing 
by  L.  R.  Gillette  his  attorney,  and  the  parties  re 
spectively  being  heard  upon  the  same,  and  the 
court  being  fully  advised, 

IT  IS  THEREFORE  ORDERED  that  the  fore- 
going 45  pages  of  written  and  typewritten  matter 
be  and  the  same  is  hereby  allowed  and  settled  as  a 
true  bill  of  exceptions  herein,  and  the  same  be  and 
is  hereby  approved  and  certified  as  such  and  made 
of  record  in  said  cause  and  ordered  to  be  filed 
with  the  Clerk  of  this  Court. 

Done  in  open  court  at  Fairbanks  Alaska,  this  23d 
day  of  May,  A.  D.,  1914. 

F.  E.  FULLER, 

Judge  of  the  District  Court, 
4th  Division  of  Alaska. 
(Entered  in  Court  Journal  No.  12  page  933.) 
(Indorsed)     Received  Clerk  of  the  Court  Office 
May  8,  1914,  Angus  McBride,  Clerk. 

Filed  May  23rd,  1914.  Angus  McBride,  Clerk,  by 
P.  R.  Wagner,  Deputy. 


[Title  of  Court  and  Cause.] 

Petition  for  Writ  of  Error. 

To  the  Honorable  Judges  of  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Judicial 
Circuit : 

Comes  now  the  above  named  defendant  by  his  at- 
torney, and  complains  that  in  the  record  and  pro- 
ceedings had  in  said  cause,  and  also  in  the  rendition 
of  the  judgment  in  the  above  entitled  cause  in  the 
said  District  Court  for  the  Territory  of  Alaska, 
Fourth  Judicial  Division  in  favor  of  the  above  nam- 
ed plaintiff  and  against  the  above  named  defendant 
on  the  9th  day  of  March,  A.  D.,  1914,  manifest 
error  hath  happened  to  the  great  damage  of  the 
said  defendant. 

WHEREFORE  the  said  defendant  prays  for  the 
allowance  of  a  writ  of  error  herein,  and  for  an 
order  fixing  the  amount  of  bond  for  a  supersedeas 
in  said  cause,  and  for  such  other  orders  and  pro- 
cess as  may  cause  the  same  to  be  corrected  by  the 
said  District  Court  for  the  Territory  of  Alaska, 
Fourth  Judicial  Division. 

Dated  this  5th  day  of  January,  A.  D.,  1914. 

L.  R.  GH^LETTE, 
Attorney  for  Defendant. 
United  States  of  America, 
Fourth  Division, 
Territory  of  Alaska. — ss. 

L.  R.  Gillette,  being  first  duly  sworn  on  oath  de- 
poses and  says: 

I  am  attorney  for  the  defendant  named  in  the 
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above  and  foregoing  Petition  for  Writ  of  Error, 
and  as  such  conducted  the  trial  and  ail  proceedings 
in  said  district  court  on  behalf  of  said  defendant 
among  which  is  the  signing  of  the  foregoing  Peti- 
tion ; 

That,  as  affiant  is  informed  by  said  defendant 
and  believes  and  so  alleges,  not  until  on  or  about  the 
15th  day  of  November,  1914  v^'-as  the  said  defendant 
financially  able  to  proceed  with  his  said  appeal  and 
pay  counsel  fees  and  costs  incident  thereto,  where- 
upon  he  notified  affiant  to  perfect  said  appeal  or 
writ  and  prosecute  the  same  to  effect;  that  such 
notice  was  received  by  telegram  from  Rampart 
Alaska,  and  there  being  then  no  judge  for  the  fore- 
going entitled  court,  the  judge  who  tried  said  cause 
and  settled  the  bill  of  exceptions  having  resigned 
his  said  position,  affiant  waited  a  reasonable  time 
to  ascertain  whether  a  successor  would  be  ap- 
pointed by  the  President  to  succeed  said  judge  re- 
signed in  time  to  perfect  said  writ;  that  an  ap- 
pointment has  been  made  for  such  vacancy,  but  at 
the  date  of  making  this  affidavit  affiant  is  not  ad- 
vised that  the  appointee  has  been  confirmed  or 
qualified,  and  even  if  he  had  it  would  be  impossible 
for  affiant  on  behalf  of  his  said  client  to  perfect 
said  writ  within  the  year  allowed  for  the  same,  be- 
cause of  various  statutory  notice  of  terms  of  court 
and  other  formalities  which  might  intervene  to  cut 
off  defendant's  rights  by  lapse  of  time;  that  de- 
fendant has  duly  filed  in  the  Lower  Court  his 
Assignment  of  Errors.     Wherefore  affiant  prays 
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as  in  the  petition. 

L.  R.  GILLETTE, 
SUBSCRIBED  in  my  presence  and  sworn  to  be- 
fore me  this  5th  day  of  January,  1915. 

C.   C.   HEID, 

Notary  Public  for  Alaska. 

My  commission  expires  Oct.  21,  1917. 
United  States  of  America, 
Territory  of  Alaska 
Fourth  Judicial  Division. — ss. 

I  hereby  certify  the  within  and  foregoing  con- 
stitutes a  full,  true  and  correct  copy  of  the  original 
Petition  for  Writ  of  Error  on  file  (or  to  be  filed) 
in  the  said  entitled  court  and  cause. 

Dated  at  Fairbanks,  Alaska,  this  5th  day  of 
January,  1915. 

L.  R.  GILLETTE, 

Attorney  for  Deft. 
(Acknowledgment  of  due  service  attached.) 
(Indorsed)      Filed  in  the   District  Court,  Terri- 
tory of  Alaska,  4th  Div  Jan  5,  1915.     Angus  Mc- 
Bride,  Clerk,  by  P.  R.  Wagner,  Deputy. 
[Title  of  Court  and  Cause.] 

/  Writ  of  Error. 

United  States  of  America. — ss. 

The  President  of  the  United  States  of  America  to 
the   Honorable   Charles    E.    Bunnell    the    Judge 
of  the  United  States  District  Court  for  the  Terri-' 
tory     of     Alaska,     Fourth     Judicial     Division: 
Greeting — 
Because  in  the  record  and  proceedings,  n:^  also 
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in  the  rendition  of  the  judgment  of  a  plea  whU-h 
is  in  the  said  District  Court,  before  you,  betv/een 
Julius  Rahmstorf,  plaintiff,  and  M.  P.  Fleischman, 
defendant,  manifest  error  hath  happened  to  the 
great  prejudice  and  dam.age  of  the  said  defendant, 
M.  P.  Fleischman,  as  is  said  and  appears  by  the  peti- 
tion herein. 

We,  being  wiRing  that  error,  if  any  hath  been, 
should  be  duly  corrected  and  full  and  speedy  justice 
done  to  the  parties  in  this  behalf,  do  command  you 
if  judgment  therein  be  given,  that  then,  under  your 
seal,  distinctly  and  openly,  you  send  the  record  and 
proceedings  aforesaid  with  all  things  concerning 
the  same,  to  the  justices  of  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit,  in  the 
City  of  San  Francisco  and  State  of  California,  to- 
vietber  with  this  writ,  so  as  to  have  the  same  at 
the  said  place  in  said  circuit  on  the  fourth  (4th) 
day  of  February,  1915,  that  the  record  and  pro- 
c^'edings  aforesaid,  being  inspected,  the  said  Cir- 
cuit Court  of  Appeals  may  cause  further  to  be  done 
therein  to  correct  those  ei-rors  what  of  right,  and 
according  to  the  laws  and  customs  of  the  United 
States,  should  be  done. 

Witness,  THE  HONORABLE  EDWARD  D. 
WHITE,  Chief  Justice  of  the  Supreme  Court  of  the 
United  States,  this  5th  day  of  January,  k.  D.  one 
thousand  nine  hundred  fifteen. 

Attest  my  hand  and  Seal  of  the  United  States 
District  Court  for  the  Territory  of  iVlaska  Fourth 
Judicial    Division,   at   the   Clerk's   office   at   Fair- 
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banks,  on  the  day  and  year  last  above  written. 
(Court)  '  ANGUS  McBRIDE, 

(Seal)  Clerk  District  Court,  for  the 

Territory  of  Alaska, 
Fourth  Division. 

United  States  of  America, 

Territory  of  Alaska, 

Fourth  Judicial  Division. — ss. 

J  hereby  certify  that  the  within  and  foregoing- 
constitutes  a  full,  true  and  correct  copy  of  the 
"\\rit  of  Error  on  file  (or  to  be  filed  and  issued) 
in  the  within  entitled  court  and  cause. 

Dated  at  Fairbanks,  Alaska,  this  5th  day  of  Jan* 
uar}^,  1915. 

L.  R.  GILLETTE, 
Atty.  for  Defendant  and  one 
of  Attys.  for  Plff,  in  Error. 

(Acknowledgment  of  due  service  attached.) 

(Indorsed)     Filed  in  the  District  Court,  Terri- 
toiy  of  Alaska,  4th  Div.  Jan  5,  1915.     AngTis  Mc- 
Bride,  Clerk. 
[Title  of  Court  and  Cause.] 

Order  Allowing  Writ  of  Error. 

And  nov\^  on  this  25th  day  of  January,  A.  D., 
1915  it  appearing  to  the  Judge  of  the  above  entitled 
court  that  on  the  5th  day  of  January  1915  and  dur- 
ing the  vacancy  of  the  bench  of  said  court  the  de- 
fendant in  error,  in  pursuance  of  his  bill  of  excep- 
tions theretofore  duly  settled  and  filed  a  notice 
of  suing  out  writ  of  error  herein,  filed  in  said  court 
and  cause  his  petition  for  writ  of  error  accompanied 
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by  an  assignment  of  errors,  and  thereafter  and  on 
said  day  caused  wi'it  and  citation  to  issue  under  the 
teste  of  the  Clerk  of  this  court  in  pursuance  of 
which  the  record  is  now  being  printed  at  Fair- 
banks under  rule  of  this  court,  for  presentation  of 
said  cause  on  writ  of  error  to  the  U.  S.  Circuit 
Court  of  Appeals  for  the  Ninth  Judicial  Circuit; 
and  further  that  said  citation  being  made  return- 
able within  thirty  (30)  days  of  the  issuance  there- 
of to-wit  on  February  4th,  1915  which  will  not  per- 
mit of  return  being  made  to  said  writ,  it  is  neces- 
sary that  the  defendant  in  error  have  a  further 
extension  of  time  within  which  to  present  his  re- 
cord to  the  said  Circuit  Court,  and  counsel  for  plain- 
tiff being  present  and  consenting  to  the  form  of 
said  order  but  reserving  all  objections  &  exceptions 
to  the  substance  of  said  proceedings. 

IT  IS  ORDERED  that  writ  and  citation  issue 
herein  as  of  said  January  oth,  1915  and  that  the 
said  defendant  as  plaintiff  in  error  have  an  ex- 
tension of  thirty  (30)  days  from  said  February  4th, 
1915,  within  which  to  perfect  said  writ  of  error 
and  make  return  to  the  same. 

DONE  IN  CHAMBERS  at  Fairbanks  Alaska, 
this  January  25th  1915. 

CHARLES  E.  BUNNELL, 

Judge. 
(Indorsed)     Filed  in  the  District  Court,  Terri- 
tory of  Alaska,  4th  Div.  Jan  25,  1915.    Angus  Mc- 
Bride,  Clerk,  by  P.  R.  Wagner,  Deputy. 
[Title  of  Court  and  Cause.] 
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Assij^nments  of  Errors. 

Comes  now  the  defendant,  and  files  the  following 
Assignment  of  Errors  upon  which  he  will  rely  up- 
on his  prosecution  of  the  writ  of  error  in  the  above 
entitled  cause  from  the  judgment  made  and  entered 
by  this  honorable  court  on  the  9th  day  of  March, 
A.  D.,  1914  in  the  above  entitled  cause. 

I. 

That  the  District  Court  for  the  Territory  of 
Alaska,  Fourth  Judicial  Division,  erred  in  overrul- 
ing the  demurrer  of  the  defendant  and  plaintiff 
in  error  to  the  original  complaint  and  reply  filed 

in  said  cause. 

II. 

That  the  said  court  erred  in  denying  the  motion 
of  defendant  and  plaintiff  in  error  for  judgment 
upon  the  pleadings  as  settled  in  said  cause. 

III. 

That  the  said  court  erred  in  permitting  the  plain- 
tiff (defendant  in  erro]')  to  introduce  evidence  in 
support  of  his  said  complaint  and  reply,  because  the 
same  are  insufficient  in  law  to  entitle  said  plain- 
tiff (defendant  in  error)  to  the  relief  demanded  or 
any  relief,  or  to  constitute  a  cause  of  action  against 
the  defendant  (plaintiff  in  error.) 

IV. 

That  the  said  court  erred  in  permitting  the  plain- 
tiff (defendant  in  error)  to  introduce,  and  in  re- 
ceiving in  evidence  the  purported  contract  or  agree- 
ment marked  "Plaintiff's  Exhibit  A,"  as  follows: 

"For   and  in   consideration   of  the  sum   of  one 
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dollar  to  me  in  hand  paid  by  Julius  Rahmstorf,  of 
Rampart,  Alaska,  I,  M.  P.  Fleischman  hereby  agree 
as  follows.  That  should  I  resign  my  position  as 
postmaster  of  Rampart,  Alaska,  I  will  do  so  in 
favor  of  Julius  Rahmstorf,  provided  he  be  eligible 
at  the  time  of  my  resignation.  I  also  hereby  agree 
and  promise  not  to  engage  in  any  way  in  the  line 
of  general  merchandise  for  the  next  three  years, 
that  is,  up  to  May  26,  1913,  inclusive,  in  the  city 
of  Rampart,  Alaska;  and,  should  I  do  so,  I  hereby 
promise  to  forfeit  the  sum  of  two  thousand  dollars. 
This  last  clause  shall  have  no  effect  should  said 
Julius  Rahmstorf  discontinue  business  before  May 
26,  1913. 

M.  P.  FLEISCHMAN. 

Signed  in  the  presence  of 

F.  J.  KALNING. 

Dated  at  Rampart,  Alaska,  May  26,  1910." 
over  the  objection  of  the  defendant  (plaintiff  in 
«rror)  that  the  same  was  irrelevant,  incompetent, 
and  immaterial,  not  sufficient  in  law  as  a  basis  of 
an  action  of  this  kind,  and  because  the  pleadings 
show  that  it  was  not  incident  to  the  sale  of  the 
business  or  stock  of  merchandise  by  Fleischman  to 
Rahmstorf,  but  incident  to  a  contract  over  the  post- 
office — a  separate  agreement  from  the  sale  alto- 
gether as  testified  to  by  said  Rahmstorf. 

V. 

The  said  court  erred  in  permitting  the  plaintiff 
(defendant  in  error)  to  introduce,  and  in  receiving 
in  evidence  the  receipt  marked  "Plaintiff's  Exhibit 
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B,"  as  follows: 

"Rampart  Alaska,  5-26-10.  Received  from  Julius 
Rahmstorf  seventeen  hundred  ninety-one  15-100 
Dollars  ($1791.15)  for  a  stock  of  merchandise,  as 
payment  in  full. 

M.  P.  FLEISCHMAN." 
over  the  objection  of  the  defendant   (plaintiff  in 
error)  as  set  forth  in  Assignment  of  Error  IV. 

VI. 

The  said  court  erred  in  permitting  the  said  Julius 
Rahmstorf  to  testify  generally  as  to  damages  in 
answer  to  the  following  question  of  his  counsel: 
"Q.  Have  you  been  damaged  by  the  fact  that  this 
store  was  opened  up  there?"  (Meaning  the  Miner's 
Store  of  F.  J.  Kalning  wherein  said  Fleischman  was 
employed  as  clerk  in  said  Rampart  Alaska  from 
and  after  about  June  1,  1912,  which  said  employ- 
ment constitutes  the  sole  alleged  breach  of  said 
agreement  of  May  26,  1910) ;  over  the  objection 
of  counsel  for  defendant  below  that  the  same  was 
irrelevant,  incompetent  and  immaterial  and  called 
for  the  conclusion  of  the  witness,  and  said  w^itness 
should  be  required  to  state  the  facts  from  which 
the  court  could  reach  a  conclusion,  on  the  question 
of  damages. 

VII. 

The  said  court  erred  in  permitting  the  said  Julius 
Rahmstorf  to  testify  as  to  matters  outside  the  ex- 
pressed substance  of  said  claimed  agreement  "Plain- 
tiff's Exhibit  A,"  in  answer  to  the  following  ques- 
tion of  his  counsel  as  follows:    "Q.    Were  the  terms 
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of  this  agreement.  Plaintiff's  Exhibit  A  discussed 
during  the  transaction?"  over  the  objection  of  the 
defendant  that  the  same  was  irrelevant,  incompe- 
tent and  immaterial,  the  agreement  declared  upon 
being  in  writing  and  not  ambiguous  u])on  its  face. 

VIII. 

The  said  court  erred  in  denying  the  motion  oi 
the  defendant  below,  made  at  the  point  when  the 
plaintiff  below  had  rested  his  case  in  chief,  for 
judgment  in  favor  of  said  defendant  upon  the  plead- 
ings and  the  evidence  then  before  the  said  court, 
on  the  ground  generally  that  said  plaintiff  had  en- 
tirel}^  failed  to  prove  his  case,  for  the  reasons  (1) 
that  the  evidence  of  said  plaintiff  show^s  that  the 
agreement,  Plaintiff's  Exhibit  A  w^as  induced  by 
the  proviso  therein  as  to  the  post-office  at  Ram- 
part Alaska  and  the  promise  of  the  agency  of  the 
N.  A.  T.  &  T.  Company,  and  not  by  the  sale  of  the 
Fleischman  stock  of  merchandise;  (2),  further  that 
ihe  contract  for  the  purchase  of  the  Fleischman 
stock  was  consummated  some  time  in  April,  1910 
but  before  May,  1910,  and  the  said  agreement  of 
Maj'  26,  1910  was  therefore  separate  and  apart  from 
said  sale  and  on  a  separate  consideration;  (3)  that 
even  if  said  agreement  of  May  26,  1910  be  consider- 
ed valid  and  binding,  the  evidence  fails  to  show  that 
the  defendant  has  violated  the  same,  and  (4)  while 
plaintiff  testifies  he  has  been  damaged  in  his  busi- 
ness from  June  1,  1912  to  May  26,  1913  for  more 
than  the  amount  specified  in  said  agreement  of 
Mav  26.  1910  there  is  no  evidence  to  show  of  what 
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such  damage  consists,  or  what  amount  of  business 
the  plaintiff  did  prior  and  subsequent  to  said  alleg- 
ed breach,  or  that  any  loss  of  business  claimed  wa.^ 
attributable  to  the  acts  of  the  said  defendant. 

IX. 

The  said  court  erred  in  its  decision,  upon  the  mo- 
tion mentioned  in  Assignment  No.  VIII,  by  which 
the  defendant  was  compelled  to  introduce  evidence 
after  failure  of  proof  on  the  part  of  the  said  plain- 
tiff. 

X. 

The  said  court  erred  in  sustaining  the  objection  of 
the  plaintiff  below  propounded  by  the  said  de- 
fendant to  the  witness  Julius  Rahmstorf  when  call- 
ed as  a  witness  on  behalf  of  the  said  defendant,  as 
follows:  "Q.  What  merchandise  license  did  you 
pay  for  the  year  1912?"  said  witness  already  hav- 
ing testified  that  he  paid  such  license  under  the 
laws  of  Alaska  for  the  year  1911  on  the  basis  of 
from  $10,000  to  $20,000  annual  business,  and  the 
purpose  of  said  question  being  to  show  by  the  an- 
swer of  said  witness  that  he  paid  said  Alaska 
license  on  his  said  business  at  Rampart  for  th- 
year  1912  and  1913  at  the  same  rate  as  for  1911, 
showing  that  it  was  untrue  that  said  plaintiff  had 
been  damaged  by  the  alleged  acts  of  the  defendant. 

XL 

The  said  court  further  erred,  in  connection  with 
the  error  last  before  assigned,  in  ruling  and  de- 
ciding upon  the  right  of  the  parties  as  to  the  in- 
troduction  of  evidence,  as  follows: 
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"(Mr.  Gillette):    This  is  a  damage  suit, — 

(The  Court) :  It  is  an  action  for  damages,  and 
the  damages  are  fixed  by  the  terms  of  the  con- 
tract. 

(Mr.  Gillette):  Does  the  Court  hold  that  the 
plaintiff  must  not  show  damages,  even  under  that 
contract? 

(The  Court) :  I  think,  if  the  plaintiff  is  entitled 
to  damages,  that  they  are  fixed  by  that  contract," 
to  which  said  decision  the  defendant  below  then 
and  there  excepted. 

XII. 

The  said  court  erred  in  excluding  from  evidence 
and  denying  the  offer  of  defendant  below  to  prove, 
(a)  that  the  merchandise  licenses  required  under 
the  laws  of  Alaska  for  the  Miner's  Store  at  Ram- 
part Alaska  (the  store  in  which  Fleischman  was 
employed  as  clerk  which  constitutes  the  sole  alleged 
ground  of  breach  of  said  contract  Plaintiff's  Ex- 
hibit A)  for  the  years  June  1,  1912  to  and  includ- 
ing the  year  1913  and  to  the  date  of  the  trial  in 
1914  were  paid  for  and  taken  out  in  the  name  of 
F.  J.  Kalning,  as  proving  or  tending  to  prove  the 
issue  on  behalf  of  said  defendant;  and  (b)  that  the 
merchandise  licenses  required  under  the  laws  of 
Alaska  for  the  years  1911,  1912  and  to  the  time 
of  said  trial  for  the  store  of  said  Julius  Rahmstorf 
at  Rampart  Alaska,  which  business  is  the  alleged 
object  of  the  damages  claimed,  were  taken  out  and 
paid  for  by  said  Rahmstorf  at  the  same  statutory 
schedule  rate  after  the  alleged  damage  as  before, 
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ivhich  proves  or  tends  to  prove  that  it  is  not  true 
as  testified  by  said  Rahmstorf  that  his  business  de- 
creased fifty  per  cent  or  more  after  Fleischman 
began  clerking  in  said  Miner's  store. 

XIII. 

The  said  court  erred  in  exchiding  the  evidence 
called  for  by,  and  in  sustaining  the  objection 
of  the  plaintiff  below  to  the  following  question 
propounded  to  the  said  defendant  while  on  the 
stand  in  his  own  behalf,  as  follows: 

"Q.  I  will  ask  you  to  state  whether  your  acts, 
in  your  working  for  the  Kalning  store  as  you 
have  testified,  ever  in  any  manner  damaged  the 
plaintiff  in  this  action  ? 

(Mr.  Erwin) :  We  object  to  that  as  calling  for 
a  conclusion  of  the  witness,  which  is  a  matter  for 
the  court  to  determine,"  and  especially  was  such 
ruling  error  since  the  court  had,  over  the  objection 
of  said  defendant,  permitted  said  plaintiff  to  state 
generally  and  without  producing  the  best  evidence 
in  the  way  of  books  of  account  &c,  that  the  acts 
of  said  Fleischman  in  clerking  in  the  Miner's  Store 
had  damaged  him  (Rahmstorf)  in  more  than  fifty 
per  cent,  of  his  sales. 

XIV. 

The  said  court  erred  in  permitting  plaintiff  be- 
low, at  the  conclusion  of  the  evidence,  to  amend 
paragraph  four  of  his  complaint  by  inserting  at 
the  end  thereof  the  words  "as  managing  clerk  of 
the  Miners  Store  at  Rampart,"  over  the  objection 
of   the   said   defendant   that   such   amendment   so 
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changed  the  issues  as  to  constitute  a  violation  of  the 
laws  of  Alaska  relating  to  amendments  of  plead- 
ings, and  to  injure  the  substantial  rights  of  the  re- 
fendant. 

XV. 

The  said  court  erred  in  overruling  the  motion  of 
the  said  defendant  made  at  the  conclusion  of  the 
evidence,  for  judgment  upon  the  pleadings  and  the 
evidence  then  before  the  court. 

XVI. 

The  said  court  erred  in  refusing  to  make  and 
enter  in  said  court  and  cause,  the  special  findings, 
conclusions  and  judgment  propounded  on  behalf  of 
said  defendant. 

XVII. 

The  said  court  erred  in  overruling  the  objections 
of  the  said  defendant  to  the  proposed  findings, 
conclusions  on  behalf  of  said  plaintiff  and  against 
said  defendant,  and  in  making  and  entering  the 
same,  for  the  reasons  set  forth  in  said  objections 
of  defendant  and  others  appearing  upon  the  face  of 
the  proceedings. 

XVIII. 

The  said  court  erred  in  its  decision  and  ruling 
upon  the  motion  for  a  new  trial  made  by  the  said 
defendant  (which  said  decision  is  set  forth  at 
length  in  the  record  herein),  and  especially  holding 
thereby,  on  the  question  reserved  for  argument 
after  trial,  that  the  said  contract  "Plaintiff's  Ex- 
hibit A"  provided  for  measured  or  liquidated  dam- 
ages instead  as  for  penalty  as  therein  provided,  and 
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•in  entering  judgment  for  the  plaintiff  below  for 
the  sum  of  $2000.00  damages  without  any  proof 
thereof  or  opportunity  on  behalf  of  said  defendant 
to  show  to  the  contrary. 

WEREFORE,  the  said  errors  being  to  the  sub- 
stantial injury  and  detriment  of  the  defendant  be- 
low, he  prays  that  the  judgment  be  reversed  &c. 

L.  R.  GILLETTE, 
Attorney  for  Defendant  and 
Plaintiff  in  Error. 

United  States  of  America, 
Territory  of  Alaska, 
Fourth  Judicial  Division. — ss. 

I  hereby  ceilify  the  within  and  foregoing  con- 
stitutes a  full,  true  and  correct  copy  of  the  original 
Assignment  of  Errors  on  file  (or  to  be  filed)  in  the 
said  entitled  court  and  cause. 

Dated  at  Fairbanks,  Alaska,  this  5th  day  of  Jan- 
uary, 1915. 

L.  R.  GILLETTE, 
Attorney  for  Defendant. 

(Acknowledgment  of  due  service  attached.) 

(Indorsed)     Polled  in  the  District  Court,  Terri- 
tory of  Alaska,  4th  Div.  Jan  5,  1915.     Angus  Mc- 
Bride,  Clerk,  by  P.  R.  Wagner,  Deputy. 
[Title  of  Court  and  Cause.] 

Citation  on  Writ  of  Error. 
The  United  States  of  America. — ss. 
The  President  of  the  United  States  to  the  above 

named  plaintiff  Julius  Rahmstorf,  and  to  Guy 

B.  Erwin,  his  attorney:     Greeting: 
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.  You  are  hereby  cited  and  admonished  to  be  and 
appear  at  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  to  be  holden  at  the 
City  of  San  Francisco  in  the  State  of  California 
on  the  fourth  day  of  February  next  ensuing  and 
within  thirty  (30)  days  of  the  date  of  this  writ,  pur- 
suant to  a  writ  of  error  filed  in  the  office  of  the 
Clerk  of  the  above  entitled  court,  wherein  M.  P. 
Fleischman  is  plaintiff  in  error  and  you  are  the  de- 
fendant in  error,  to  show  cause,  if  any  there  be. 
why  the  judgment  in  the  said  writ  of  error  men- 
tioned should  not  be  corrected  and  speedy  justice 
done  to  the  parties  in  that  behalf. 

WITNESS,  the  HONORABLE  EDWARD  D. 
WHITE,  Chief  Justice  of  the  Supreme  Court  of 
the  United  States,  this  5th  day  of  January,  A.  D. 
1915,  and  of  the  Independence  of  the  United  States 
of  America  the  on*^  hundred  and  thirty-ninth. 

Attest : 

ANGUS  McBRIDE. 

Clerk  of  the  United  States  District  Court 
Territory  of  Alaska,  Fourth  Division. 
(Court) 
(Seal) 

United  States  of  America, 

Territory  of  Alaska 

Fourth  Judicial  Division. — ss. 

I  hereby  certify  the  within  and  foregoing  con- 
stitutes a  full,  true  and  correct  copy  of  the  original 
Citation  on  Writ  of  Error  on  file  (or  to  be  filed) 
in  the  said  entitled  court  and  cause. 
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Dated  at  Fairbanks,  Alaska,  this  5th  day  of  Jan- 
uary, 1915. 

L.  R.  GILLETTE. 
Attorney  for  Defendant. 

(Acknowledgment  of  due  service  attached.) 
[Title  of  Court  and  Cause.] 

Bond  on  Writ  of  Error. 

KNOWN  ALL  MEN  BY  THESE  PRE- 
SENTS that  we,  M.  P.  Fleischman  as  prin- 
cipal, and  Chas.  Swanson  and  W.  B.  Ballou  as 
sureties,  are  held  and  firmly  bound  unto  Julius 
Rahmstorf  plaintiff  above  named,  in  the  sum  of 
Five  Hundred  Dollars  ($500.00)  to  be  paid  to  the 
said  Rahmstorf,  his  executors  or  adminisrators,  to 
which  payment,  well  and  truly  to  be  made,  we  bind 
ourselves  and  each  of  us,  jointly  and  severally,  and 
our  and  each  of  our  executors,  representatives  and 
assigns,  firmly  by  these  presents. 

Sealed  v/ith  our  seals  and  dated  this  16  day  of 
January,  1915. 

Whereas,  the  above  defendant  M.  P.  Fleischman 
has  sued  out  a  writ  of  error  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  to 
reverse  the  judgment  in  the  above  entitled  cause 
made  and  entered  therein  on  March  9,  1914  in 
favor  of  said  plaintiff  and  against  the  defendant; 
NOW  THEREFORE,  the  condition  of  this  obhga- 
tion  is  such  that  if  the  above  named  M.  P.  Fleisch- 
man shall  prosecute  said  writ  to  effect,  and  answer 
all  costs  and  damages  if  he  shall  fail  to  make  good 
his  plea,  then  this  obligation  shall  be  void;  other- 
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wise  to  remain  in  full  force  and  virtue. 

M.  P.  FLEISCHMAN 
Principal. 
CHAS.  SWANSON 
W.  B.  BALLOU 
Sureties. 

United  States  of  America, 
Fourth  Division, 
Territory  of  Alaska. — ss. 

Chas.  SAvanson  and  W.  B.  Ballou  of  Rampart 
Alaska,  sureties  in  the  above  and  foregoing  under- 
taking, being  first  duly  sworn,  on  oath  each  for  him- 
self and  not  one  for  the  other,  deposes  and  saj^s: 

I  am  a  resident  of  the  Territory  of  Alaska;  I  am 
not  a  counselor,  attorney,  clerk,  marshal  or  other 
officer  of  any  court,  and  I  am  worth  tlie  sum  of 
$500.00  specified  in  said  undertaking  over  and 
above  all  just  debts  and  liabilities,  and  exclusive  of 
property  exempt  from  execution. 

CHAS.  SWANSON 
W.  B.  BALLOU 

Subscribed  in  my  presence  and  sworn  to  before 
me  this  16th  day  of  January,  A.  D.,  1915. 

(Seal)  GEO.  W.  LEDGER, 

United  States  Commissioner. 
.  .  0.  K.  as  to  fonn  and  amount. 

GUY  B.  ERWIN, 
Attorney  for  Plaintiff  and 
Defendant  in  Error. 
The  within   Bond  is  hereby  approved  this  26th 


day  of  January,  1915. 

CHARLES  E.  BUNNELL. 
District  Judge. 

(Indorsed)     Filed  in  the  District  Court,  Terri- 
tory of  Alaska,  4th  Div.  Jan  26,  1915.    Angus  Mc- 
Bride,  Clerk,  by  P.  R.  Wagner,  Deputy. 
Clerk's  Certificate  to  Record: 

United  States  of  America, 
Territory  of  Alaska, 
Fourth  Division. — ss. 

I,  Angus  McBride,  Clerk  of  the  District  Court, 
Territory  of  i\laska,  Fourth  Division,  do  hereby 
certify  that  the  foregoing,  consisting  of  95  pages, 
numbered  from  1  to  93  inclusive,  constitutes  a  fall, 
true  and  correct  transcript  of  the  record  on  writ 
of  error  in  cause  No.  1878,  entitled:  Julius  Rahm- 
storf.  Plaintiff,  vs.  M.  P.  Fleischman,  Defendant, 
wherein  M.  P.  Fleischman  is  Plaintiff  in  Error  and 
Julius  Rahmstorf  is  Defendant  in  Error,  and  was 
made  pursuant  to  and  in  accordance  with  the  prae- 
cipe of  the  Plaintiff  in  Error,  filed  in  this  action 
and  made  a  part  of  this  transcript,  and  by  virtue  of 
the  citation  issued  in  said  cause,  and  is  the  return 
thereof  in  accordance  therewith;  and  I  further 
certify  that  this  transcript  of  record  w^as  printed 
under  and  by  virtue  of  and  in  compliance  with  a 
"Rule  for  Printing  Records  on  Appeal  or  Writ  of 
Error,"  made  by  this  Court  on  the  21st  day  of 
March,  1914,  and  that  said  transcript  of  record 
was  indexed  by  me  pursuant  to  said  rule,  and  that 
the  index  thereof,  consisting  of  pages  i   to   iii,   is 
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a  correct  index  of  said  transcript  of  record;  also 
that  the  costs  of  preparing  said  transcript  and  this 
certificate,  amounting  to  twenty-nine  dollars  and 
seventy  cents  ($29.70),  has  been  paid  to  me  by 
counsel  for  Plaintiff  in  Eri*or  in  said  action. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  and  affixed  the  seal  of  the  said  court,  this 
5th  day  of  Februarj^,  1915. 
(Court) 

(Seal)  ANGUS    McBRIDE, 

Clerk  District  Court, 

Territory  of  Alaska, 

Fourth  Division. 


No.  2574 

IN  THE 

United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


M.  P.  FLEISCHMAN, 

Plaintiff  in  Error, 
VS. 
JULIUS  RAHMSTORF, 

Defendant  in  Error. 

Upon  Writ  of  Error  to  the  District  Court  for  the 
Territory  of  Alaska,  Fourth  Judicial  Division. 


BRIEF  OF  PLAINTIFF  IN  ERROR. 


JAMES  J.  CROSSLEY  and 
L.  R.  GILLETTE, 

Attorneys  for  Plaintiff  in  Error. 

Filed  this day  of ,  A.  D.  1915. 

FRANK  D.  MONCKTON,  Clerk, 


By ,  DeoutyXkrk. 


Times   Publishing    Company,    Fairbanks,  Alaska. 
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No.  2574 

IN  THE 

United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


M.  P.  FLEISCHMAN, 

Plaintiff  in  Error, 
VS. 
JULIUS  RAHMSTORF, 

Defendant  in  Error. 

Upon  Writ  of  Error  to  the  District  Court  for  the 
Territory  of  Alaska,  Fourth  Judicial  Division. 


BRIEF  OF  PLAINTIFF  IN  EtlROR. 


Statement  of  the  Case. 

This  is  an  action  for  damages  in  the  sum  of 
$2,000.00,  alleged  to  have  been  occasioned  by  the 
acts  of  the  defendant  below  in  accepting  employment 
as  clerk  in  a  merchandise  store  at  the  town  of  Ram- 
part, Alaska,  which  it  is  alleged  was  in  violation  of  the 
conditions  of  a  certain  contract  of  the  defendant  be- 
low to  refrain  in  that  behalf  for  three  years,  inci- 
dent to  and  as  a  part  of  a  sale  of  a  stock  of  mer- 
chandise or  merchandise  business  from  the  said  de- 
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fendant  to  the  plaintiff  below,  on  May  26,  1910. 

For  the  purpose  of  defining  the  issues  in  the  court 
below,  the  pleading  may  be  summarized  as  follows: 

The  complaint  alleges  that  on  said  May  26th,  1910, 
and  for  a  long  time  prior  thereto,  M.  P.  Fleischman 
conducted  a  general  merchandise  store  and  business 
at  said  Rampart  and  was  the  owner  of  a  stock  of 
dry-goods,  groceries,  provisions,  etc.,  in  that  connec- 
tion, and  on  said  day  sold  to  said  Julius  Rahmstorf 
said  stock  and  the  good  will  of  said  business;  that 
upon  the  payment  for  said  stock  by  Rahmstorf  the 
said  Fleischman  executed  a  contract  in  writing  as 
follows: 

"For  and  in  consideration  of  the  sum  of  One 
Dollar  to  me  in  hand  paid  by  Julius  Rahmstorf,  of 
Rampart,  Alaska,  I,  M.  P.  Fleischman,  of  Rampart, 
Alaska,  hereby  agree  to  the  following: 

"That  should  I  resign  my  position  as  Postmaster  of 
Rampart,  Alaska,  I  will  do  so  in  favor  of  Julius 
Rahmstorf,  providing  he  be  eligible  at  the  time  of 
my   resignation. 

"I  also  agree  and  promise  not  to  engage  in  any 
way  in  the  line  of  general  merchandise  for  the  next 
three  years,  that  is,  up  to  May  26,  1913,  inclusive, 
in  the  City  of  Rampart,  Alaska,  and  should  I  do  so, 
I  hereby  promise  to  forfeit  the  sum  of  Two  Thou- 
sand Dollars.  This  last  clause  shall  have  no  effect, 
should  the  said  Julius  Rahmstorf  discontinue  busi- 
ness before  May  26,    1913";   that  on   or  about  the 

day  of  June,  1912,  the  said  M.  P.  Fleischman, 

disregarding  his  said  agreement  with  plaintiff,  opened 
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a  general  merchandise  store  in  said  town  of  Rampart, 
Territory  of  Alaska,  near  Rahmstorfs  place  of  busi- 
ness, and  began  to  and  is  now  conducting  a  like 
business  to  that  referred  to  in  said  agreement  in 
writing;  that  by  reason  of  the  premises  plaintiff  has 
suffered  damages  in  the  sum  of  two  thousand  dollars, 
no  part  of  which  has  been  paid  by  Fleischman,  and 
that  Rahmstorf  has  since  the  execution  of  said  agree- 
ment continued  in  the  business  purchased  by  him 
from  said  Fleischman  at  said  Rampart. 

The  plaintiff  was  permitted  to  amend  his  declara- 
tion at  the  trial  by  alleging  that  Fleischman  opened 
up  and  conducted  such  competing  business  "as  man- 
aging clerk  of  the  Miner's  Store,"  which  is  made  one 
of  the  grounds  of  error  herein.  (See  Record,  pp.  4 
and  55). 

The  answer  admits  that  Fleischman  conducted  such 
business  and  owned  such  stock  of  goods,  and  that  he 
sold  the  same — or  at  least  the  stock  of  goods,  to 
Rahmstorf  on  May  26,  1910;  but  denies  that  he  has 
ever  opened  up  or  conducted  a  like  business  to  that 
referred  to,  or  that  the  said  Rahmstorf  has  suffered 
damages,  or  that  Rahmstorf  is  still  conducting  the 
merchandise  business  purchased  by  him  from  Fleisch- 
man. The  answer  alleges  affirmatively  the  facts  of 
such  sale,  and  the  further  defence: 

1. — That  at  the  time  of  the  sale  Fleischman's  wife 
was  seriously  ill  and  he  intended  to  take  her  to  the 
States  for  treatment,  but  that  before  such  plan  could 
be  carried  out  his  wife  died. 

2. — That    for    several    months    after    such    sale, 
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Fleischman,  at  the  request  of  Rahmstorf,  was  em- 
ployed as  clerk  and  salesman  in  Rahmstorf's  store 
and  continued  as  such  until  about  September,  1910, 
and  during  all  of  that  time  was  postmaster  and  con- 
ducted the  Rampart  Postoffice  in  said  Rahmstorf's 
store, 

3. — That  about  the  first  of  June,  1910,  and  before 
he  left  Rampart  as  intended,  he  executed  and  gave 
to  Rahmstorf  the  agreement  declared  upon,  because 
of  such  intention  to  leave  Alaska  and  believing  the 
same  was  not  enforceable. 

4. — That  after  the  death  of  his  wife,  Fleischman 
was  without  means  or  object  in  going  to  the  States, 
and  decided  to  remain  in  Rampart  and  secure  em- 
ployment; that  on  or  about  June  1,  1912,  one  F.  J. 
Kalning  opened  up  in  Rampart  a  general  merchan- 
dise store  (known  in  the  evidence  as  the  Miner's 
Store)  and  sought  to  employ  Fleischman  as  a  clerk 
therein,  Fleischman  still  being  postmaster  and  con- 
ducting the  U.  S.  Postoffice  at  Rampart  in  the 
building  formerly  and  before  the  sale  to  Rahmstorf 
occupied  by  him  as  a  store;  that  Fleischman  agreed 
to  work  for  Kalning  as  such  clerk  if  Kalning  would 
permit  him  to  retain  and  conduct  the  postoffice 
therein,  and  also  to  retain  certain  agencies  which  he 
then  held,  which  Kalning  agreed  to,  and  Fleischman 
accepted  such  clerkship  at  $75.00  a  month. 

5. — That  Fleischman  has  never  since  the  said  sale 
to  Rahmstorf  resigned  as  postmaster  at  Rampart,  nor 
has  be  opened  up,  owned  or  conducted  except  as  such 
clerk  any  merchandise  business  at  Rampart,  nor  has 
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he   as  such   clerk   of   Kalning  sought   to    divert   or 
alienate  merchandise  trade  from  said  Rahmstorf. 

6. — That  said  agreement  of  May  26,  1910,  being 
made  separate  and  apart  from  such  sale,  and  on  a 
separate  consideration,  was  and  is  without  sufficient 
considertion  and  void.    (Record,  pp.  9  to  12). 

The  reply  denies  generally  the  affirmative  matter 
of  the  answer,  and  further  alleges  as  inducement 
for  the  execution  of  May  26,  1910,  "that  on  or  about 
the  26th  day  of  May,  1910,  the  defendant  came  to  the 
plaintiff  and  as  an  inducement  of  entering  into  nego- 
tiations for  the  sale  of  his  business  to  plaintiff,  in- 
formed plaintiff  that  he  would  leave  Alaska  and  go 
Outside  and  stay  there,  and  before  leaving  Alaska  he 
would  turn  over- to  plaintiff  the  postoffice  then  being 
conducted  by  him,  as  well  as  the  agency  of  the  North 
American  Transportation  &  Trading  Company,  then 
held  by  him"  (Record,  p.  13) ;  that  Fleischman  con- 
tinued in  Rahmstorf's  employ  as  clerk  until  Febru- 
ary or  March,  1911,  and  during  the  period  between 
May  26,  1910,  and  that  date  continued  as  postmaster 
at  Rampart  and  conducted  the  postoffice  in  said 
Rahmstorf's  store  '(Record,  p.  14) ;  and  further,  that 
the  purchase  price  for  the  said  stock  of  dry-goods, 
etc.,  sold  by  Fleischman  to  Rahmstorf  on  May  26, 
1910,  was  the  consideration  for  the  sale  of  said  stock 
and  merchandise  business  and  the  good-will  thereof 
and  for  the  defendant  executing  said  agreement 
(Record,  p.  15). 

Upon  the  issues  thus  joined  the  defendant  in  the 
court  below  demurred  and  moved  for  judgment  on 
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the  pleadings,  and  the  ruling  of  the  lower  court  upon 
such  demurrer  and  motion  is  assigned  as  error.  (See 
Record,  pp.  26,  27,  and  83).  The  question  of  the 
form  of  the  action  and  state  of  pleadings  was  again 
urged  before  the  taking  of  testimony  (Record,  p.  29), 
and  the  ruling  of  the  court  thereon  is  assigned  as 
error  (Record,  p.  83). 

There  were  some  informal  matters  in  the  answer, 
for  instance,  the  allegation  that  Fleischman  executed 
said  contract  believing  the  same  could  not  be  en- 
forced, which  resulted  from  the  fact  that  the  answer 
was  drawn  by  Fleischman's  counsel  at  Fairbanks  and 
sent  to  Rampart  for  signature,  and  that  in  Fleisch- 
man's hurry  to  get  the  answer  executed  and  returned 
in  the  mail  for  filing  at  Fairbanks  he  failed  to  cross 
out  such  matters.    (Record,  p.  49). 

The  case  was  tried  to  the  Court  without  a  jury, 
resulting  in  the  entry  of  a  judgment  against  the 
said  M.  P.  Fleischman  on  March  9,  1914,  wherein  it 
is  considered,  ordered  and  adjudged  that  "Julius 
Rahmstorf  do  have  and  recover  of  and  from  the  de- 
fendant, M.  P.  Fleischman,  the  sum  of  Two  Thou- 
sand Dollars  ($2,000)"  damages,  etc.  It  is  to  reverse 
this  judgment  that  plaintiff  in  error  is  now  here,  and 

or  that  purpose  we  rely  upon  the  following  Assign- 
ments : 

I. 

That  the  District  Court  for  the  Territory  of  Alaska, 
Fourth  Judicial  Division,  erred  in  overruling  the 
demurrer  of  the  defendant  and  plaintiff  in  error  to 
the  original  complaint  and  reply  filed  in  said  .-use. 


II. 

That  the  said  court  erred  in  denying  the  motion 
of  defendant  and  plaintiff  in  error  for  judgment  upon 
the  pleadings  as  settled  in  said  cause. 

III. 

That  the  said  court  erred  in  permitting  the  plaintiff 
(defendant  in  error^  to  introduce  evidence  in  support 
of  his  said  complaint  and  reply,  because  the  same  are 
insufficient  in  law  to  entitle  said  plaintiff  (defendant 
in  error)  to  the  relief  demanded  or  any  relief,  -ji  to 
constitute  a  cause  of  action  against  the  defendant 
(plaintiff  in  error). 

IV. 

That  the  said  court  erred  in  permitting  the  plaintiff 
(defendant  in  error)  to  introduce,  and  in  receiving  in 
evidence  the  purported  contract  or  agreement  marked 
"Plaintiff's  Exhibit  A,"  as  follows: 

'Tor  and  in  consideration  of  the  sum  of  one  dollar 
to  me  in  hand  paid  by  Julius  Rahmstorf,  of  Rampart, 
Alaska,  I.  M.  P.  Fleischman  hereby  agree  as  follows 
That  should  I  resign  my  position  as  postmaster  of 
Rampart,  Alaska,  I  will  do  so  in  favor  of  Julius 
Rahmstorf,  provided  he  be  eligible  at  the  time  of  my 
resignation.  I  also  hereby  agree  and  promise  not 
to  engage  in  any  way  in  the  line  of  general  mer- 
chandise for  the  next  three  years,  that  is,  up  to 
May  26,  1913,  inclusive,  in  the  city  of  Rampart, 
Alaska;  and  should  I  do  so,  I  hereby  promise  to  for- 
feit the  sum  of  two  thousand  dollars.  This  last  clause 
shall  have  no  effect  should  said  Julius  Rahmstorf  dis- 
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continue  business  before  May  26,    1913. 

"M.  P.  FLEISCHMAN. 

"Signed  in  the  presence  of 
"F.  J.  KALNING. 

"Dated  at  Rampart,  Alaska,  May  26,  1910." 
over  the  objection  of  the  defendant  (plaintiff  in  er- 
ror) that  the  same  was  irrelevant,  incompetent,  and 
immaterial,  iiot  sufficient  in  law  as  a  basis  of  an 
action  of  this  kind,  and  because  the  pleadings  show 
that  it  was  not  incident  to  the  sale  of  the  business  or 
stock  of  merchandise  by  Fleischman  to  Rahmstorf, 
but  incident  to  a  contract  over  the  postoffice — a  sep- 
arate agreement  from  the  sale  altogether  as  testi- 
fied to  by  said  Rahmstorf. 

V. 

The  said  court  erred  in  permitting  the  plaintiff  (de- 
fendant in  error)  to  introduce,  and  in  receiving  in 
evidence  the  receipt  marked  "Plaintiff's  Exhibit  "B," 
as  follows: 

"Rampart,  Alaska,  5-26-10.    Received  from  Julius 

Rahmstorf    seventeen    hundred    ninety-one     15-100 

Dollars   ($1791.15)    for  a  stock  of  merchandise,   as 

payment  in  full. 

"M.  P.  FLEISCHMAN." 

over   the   objection   of   the    defendant    (plaintiff   in 

error)   as  set  forth  in  Assignment  of  Error  IV. 

VI. 

The  said  court  erred  in  permitting  the  said  Julius 

Rahmstorf   to   testify   generally   as   to    damages    in 

answer  to   the   following   question    of   his   counsel: 

"Q.     Have  you  been  damaged  by  the  fact  that  this 
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store  was  opened  up  there?"  (Meaning  the  Miner's 
Store  of  F.  J.  Kalning  wherein  said  Fleischman  was 
employed  as  clerk  in  said  Rampart  Alaska  from  and 
after  about  June  1,  1912,  which  said  employment 
constitutes  the  sole  alleged  breach  of  said  agreement 
of  May  26,  1910);  over  the  objection  of  counsel  for 
defendant  below  that  the  same  was  irrelevant,  in- 
competent and  immaterial  and  called  for  the  con- 
clusion of  the  witness,  and  said  witness  should  be 
required  to  state  the  facts  from  which  the  court 
could  reach  a  conclusion,  on  the  question  of  damages. 

VII. 

The  said  court  erred  in  permitting  the  said  Julius 
Rahmstorf  to  testify  as  to  the  matter  outside  the  ex- 
pressed substance  of  said  claimed  agreement  "Plain- 
tiff's Exhibit  A,"  in  answer  to  the  following  ques- 
tion of  his  counsel  as  follows:  "Q.  Were  the  terms 
of  this  agreement.  Plaintiff's  Exhibit  A  discussed 
during  the  transaction?"  over  the  objection  of  the 
defendant  that  the  same  was  irrelevant,  incompetent 
and  immaterial,  the  agreement  declared  upon  being  in 
writing  and  not  ambiguous  on  its  face. 

VIII 

The  said  court  erred  in  denying  the  motion  of  the 
defendant  below,  made  at  the  point  when  the  plain- 
tiff below  had  rested  his  case  in  chief,  for  judgment 
in  favor  of  said  defendant  upon  the  pleadings  and  the 
evidence  then  before  the  said  court,  on  the  ground 
generally  that  said  plaintiff  had  entirely  failed  to 
prove  his  case,  for  the  reasons  (T  that  the  evidence 
of  said  plaintiff  shows  that  the  agreement,  Plaintiffs 
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Exhibit  A  was  induced  by  the  proviso  therein  as  to 
the  post-office  at  F-Jampart  and  the  promise  of  the 
agency  of  the  N.  A.  T.  &  T.  Company,  and  not  by  the 
sale  of  the  Fleischman  stock  of  merchandise;  (2), 
further  that  the  contract  for  the  purchase  of  the 
Fleischman  stock  was  consummated  some  time  in 
April,  1910,  but  before  May,  1910,  and  the  said  agree- 
ment of  May  26,  1910  was  therefore  separate  and 
apart  from  said  sale  and  on  a  separate  consideration; 

(3)  that  even  if  said  agreemnet  of  May  26,  1910,  be 
considered  valid  and  binding,  the  evidence  fails  to 
show  that  the  defendant  has  violated  the  same,  and 

(4)  while  plaintiff  testifies  he  has  been  damaged  in  his 
business  from  June  1,  1912  to  May  26,  1913  for  more 
than  the  amount  specified  in  said  agreement  of  May 
26,  1910  there  is  no  evidence  to  show  of  what  such 
damage  consists,  or  what  amount  of  business  the 
plaintiff  did  prior  and  subsequent  to  said  alleged 
breach,  or  that  any  loss  of  business  claimed  was 
attributable  to  the  acts  of  the  said  defendant. 

IX. 

The  court  erred  in  its  decision,  upon  the  motion 
mentioned  in  Assignment  No.  VIII,  by  which  the 
defendant  was  compelled  to  introduce  evidence  after 
failure  of  proof  on  the  part  of  the  said  plaintiff. 

X. 

The  court  erred  in  sustaining  the  objection  of 
the  plaintiff  below  propounded  by  the  said  defendant 
to  the  witness  Julius  Rahmstorf  when  called  as  a 
witness  on  behalf  of  the  said  defendant,  as  follows: 
"Q.    What  merchandise  license  did  you  pay  for  the 
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year  1912?"  said  witness  already  having  testified 
that  he  paid  such  license  under  the  laws  of  Alaska 
for  the  year  1911  on  the  basis  of  from  $10,000  to 
$20,000  annual  business,  and  the  purpose  of  said 
question  being  to  show  by  the  answer  of  said  witness 
that  he  paid  the  Alaska  license  on  his  said  business 
at  Rampart  for  the  year  1912  and  1913  at  the  same 
rate  as  for  1911,  showing  that  it  was  untrue  that  said 
plaintiff  had  been  damaged  by  the  alleged  acts  of 
the  defendant. 

XI. 

The  said  court  further  erred,  in  connection  with 
the  error  last  before  assigned,  in  ruling  and  deciding 
upon  the  right  of  the  parties  as  to  the  introduction 
of  evidence,  as  follows: 

"Mr.  Gillette) :    This  is  a  damage  suit, — 

(The  Court,:  It  is  an  action  for  damages,  and 
the  damages  are  fixed  by  the  terms  of  the  contract. 

(Mr.  Gillette) :  Does  the  Court  hold  that  the 
plaintiff  must  not  show  damages  even  under  that 
contract? 

(The  Court) :  I  think,  if  the  plaintiff  is  entitled 
to  damages,  that  they  are  fixed  by  that  contract," 
to  which  said  decision  the  defendant  below  then  and 
there  excepted. 

XII. 

The  said  court  erred  in  excluding  from  evidence 
and  denying  the  offer  of  defendant  below  to  prove, 
(a)  that  the  merchandise  license  required  under  the 
laws  of  Alaska  for  the  Miner's  Store  at  Rampart 
Alaska  (the  store  in  which  Fleischman  was  employed 
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as  clerk  which  constitutes  the  sole  alleged  ground  of 
breach  of  said  contract  Plaintiff's  Exhibit  A)  for  the 
years  June  1,  1912  to  and  including  the  year  1913 
and  to  the  date  of  the  trial  in  1914  were  paid  for  and 
taken  out  in  the  name  of  F.  J.  Kalning,  as  proving  or 
tending  to  prove  the  issue  on  behalf  of  said  defend- 
ant; and  (b)  that  the  merchandise  license  required 
under  the  laws  of  Alaska  for  the  years  1911,  1912 
and  to  the  time  of  said  trial  for  the  store  of  said 
Julius  Rahmstorf  at  Rampart  Alaska,  which  business 
is  the  alleged  object  of  the  damages  claimed,  were 
taken  out  and  paid  for  by  said  Rahmstorf  at  the  same 
statutory  schedule  rate  after  the  alleged  damage 
as  before^  which  proves  or  tends  to  prove  that  it  is 
not  true  as  testified  by  said  Rahmstorf  that  his  busi- 
ness decreased  fifty  per  cent  or  more  after  Fleisch- 
man  began  clerking  in  said  Miner's  store. 

XIII. 

The  court  erred  in  excluding  the  evidence  called 
for  by,  and  in  sustaining  the  objection  of  the  plain- 
tiff below  to  the  following  question  propounded  to 
the  said  defendant  while  on  the  stand  in  his  own  be- 
half, as  follows: 

"Q.  I  will  ask  you  to  state  whether  your  acts, 
in  your  working  for  the  Kalning  store  as  you  have 
testified,  ever  in  any  manner  damaged  the  plaintiff 
in  this  action? 

(Mr.  Erwin) :  We  object  to  that  as  calling  for 
a  conclusion  of  the  witness,  which  is  a  matter  for  the 
court  to  determine,"  and  especially  was  such  ruling 
error  since  the  court  had,  over  the  objection  of  said 
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defendant,  permitted  said  plaintiff  to  state  generally 
and  without  producing  the  best  evidence  in  the  way 
of  books  of  account  &c,  that  the  acts  of  said  Fleisch- 
man  in  clerking  in  the  Miner's  Store  had  damaged 
him  (Rahmstorf)  in  more  than  fifty  per  cent,  of  his 
sales. 

XIV. 

The  said  court  erred  in  permitting  plaintiff  below, 
at  the  conclusion  of  the  evidence,  to  amend  paragraph 
four  of  his  complaint  by  inserting  at  the  end  thereof 
the  words  "as  managing  clerk  of  the  Miner's  Store 
at  Rampart,"  over  the  objection  of  the  said  defendant 
that  such  amendment  so  changed  the  issues  as  to 
constitute  a  violation  of  the  laws  of  Alaska  relating 
to  amendments  of  pleadings,  and  to  injure  the  sub- 
stantial rights  of  the  refendant. 

XV. 

The  said  court  erred  in  overruling  the  motion  of 
the  said  defendant  made  at  the  conclusion  of  the 
evidence,  for  judgment  upon  the  pleadings  and  the 
evidence  then  before  the  court. 

XVI. 

The  said  court  erred  in  refusing  to  make  and  enter 
in  said  court  and  cause,  the  special  findings,  con- 
clusions and  judgment  propounded  on  behalf  of  said 
defendant. 

XVII. 

The  said  court  erred  in  overruling  the  objections 
of  said  defendant  to  the  proposed  findings;  conclu- 
sions on  behalf  of  said  plaintiff  and  against  said  de- 
fendant, and  in  making  and  entering  the  same,  for 
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the  reasons  set  forth  in  said  objections  of  defendant 
and   others   appearing    upon   the   face   of   the   pro- 
ceedings. 

XVIII. 

The  said  court  erred  in  its  decision  and  ruling 
upon  the  motion  for  a  new  trial  made  by  the  said 
defendant  (which  said  decision  is  set  forth  at  length 
in  the  record  herewith,  and  especially  holding  there- 
by, on  the  question  reserved  for  argument  after  trial, 
that  the  said  contract  "Plaintiff's  Exhibit  A"  pro- 
vided for  measured  or  liquidated  damages  instead 
as  for  penalty  as  therein  provided,  and  in  entering 
judgment  for  the  plaintiff  below  for  the  sum  of 
$2000.00  damages  without  any  proof  thereof  or  op- 
portunity on  behalf  of  said  defendant  to  show  to  the 
contrary. 


ARGUMENT,  POINTS,  AND  AUTHORITIES. 

1.— On  the  Facts; 

In  order  that  we  may  have  the  premises  for  the  law 
hereinafter  to  be  applied,  let  it  first  be  determined 
from  the  record: 

What,  When,  and  Under  What  Circumstances,  Was 
the  Sale  in  Question  Made? 

1.  As  determinative  of  the  nature  of  the  sale,  the 
receipt  offered  in  evidence  and  received  on  behalf  of 
the  plaintiff  below  as  "Exhibit  B"  speaks  fully  and 
finally: 

"Rampart  Alaska,  5-26-10.  Received  from  Julius 
Rahmstorf  seventeen  hundred  ninety-one  15-100  Dol- 
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lars  ($1791.15)   for  a  stock  of  merchandise,  as  pay- 
ment in  full.  M.  P.  FLEISCHMAN." 
(Record,  p.  33.) 

2.  As  to  the  date  of  the  sale,  Mr.  Rahmstorf 
states:  "It  is  impossible  for  me  to  state  the  exact 
date  of  this  agreement,  it  may  have  been  in  April — it 
was  prior  to  May.  We  agreed  upon  the  amount — 
prices  at  which  the  goods  should  be  taken  over." 
(Record,  p.  30.)  "We  then,  on  May  19th,  commenced 
moving  his  stock  to  the  building  which  I  now  occupy 
— I  rented  in  the  meantime  from  him — belonging  to 
the  N.  A.  T.  &  T.  Company.  He  moved  his  stock 
in  there  and  invoiced  it,  and  ascertained  the  prices  as 
near  as  we  could,  which  occupied  several  days." 
(Record,  p.  31.)  "As  to  the  date  when  the  sale  took 
place,  as  I  recollect  Fleischman  commenced  moving 
his  stock  on  the  19th  of  May,  1910;  it  took  probably 
two  or  three  days  to  move  them.  They  were  moved 
on  the  19th,  20th  and  21st  of  May;  it  is  a  question 
whether  they  were  my  goods  as  soon  as  they  were 
moved  into  my  store.  In  my  opinion  they  were  not 
until  I  had  paid  for  them."     (Record,  p.  36.) 

Mr.  Fleischman  testifies  '(Record,  p.  44) :  "As  soon 
as  I  sold  to  Rahmstorf,  about  May  20th,  1910,  we 
started  to  take  inventory  and  move  the  stock  about 
May  21st,  the  day  the  sale  was  made."  "I  started  to 
collect  rent  from  Rahmstorf  on  May  26,  1910,  on 
which  date  I  think  we  finished  the  inventory  and  fig- 
ured up  what  was  coming  to  me  on  the  stock  of 
goods."     (Record,  p.  45.) 

3.  As  to  the  circumstances  under  which  the  sale 
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was  made,  there  is  but  one  material  variance  in  the 
testimony  of  the  two  parties  (and  the  truth  must  be 
determined  from  their  testimony  alone,  aided  only 
by  the  circumstances  proved),  and  that  is  as  to 
whether  the  alleged  contract  to  refrain  (Plaintiff's 
Exhibit  "A,"  Record,  p.  32)  was  a  part  of  or  in  any 
manner  entered  into  the  matter  of  the  sale  of  the 
stock  of  goods. 

Naturally,  the  plaintiff  below  having  alleged  that 
the  contract  to  refrain  was  a  part  of  the  consideration 
for  the  sale,  he  tried  to  prove  it  and,  as  we  believe  we 
will  be  able  to  show,  warped  the  facts  to  meet  that 
end.  He  says:  "About  May,  1910,  I  had  some  nego- 
tiations with  defendant  Fleischman.  He  appeared 
several  times  prior  to  that  in  my  store  and  made  me  a 
proposition  to  take  over  his  general  merchandise, 
stating  he  was  going  to  leave  the  country  if  I  was 
willing  to  buy  him  out.  I  at  first  refused,  the  con- 
ditions at  Rampart  not  being  very  good.  But  he 
came  around  again  and  made  me  the  further  induce- 
ment that  he  was  going  to  turn  the  post  office  over 
to  me,  provided  I  would  be  appointed,  of  course,  and 
also  the  agency  of  the  N.  A.  T.  &  T.  Company.  *  *  * 
I  also  told  him  outside  of  the  store  building,  in  a 
case  like  this,  he  would  have  to  make  a  contract  that 
he  was  going  to  leave  the  country,  or  that  he  was  not 
going  to  conduct  any  business;  which,  of  course,  he 
said  it  was  thoroughly  understood  that  he  was  going 
to  leave  Alaska  anyway."    (Record,  pp.  30,  31.^ 

On  the  same  subject  Mr.  Fleischman  testifies:  "Mr. 
Rahmstorf  asked  me  on  the  26th  of  May,  or  after 
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that — I  don't  remember  just  when  it  was — if  I  would 
have  any  objection  to  making  such  an  agreement." 
(Record,  p.  45.)  "I  think  it  was  the  26th  of  May. 
Not  before  this;  it  might  have  been  after,  after  the 
goods  were  all  sold  to  Mr.  Rahmstorf,  Mr.  Rahmstorf 
asked  me  if  I  would  have  any  objection  to  giving  him 
an  agreement  that  I  would  not  enter  into  business 
any  more  for  three  years.  *  *  *  There  was  nothing 
ever  spoken  about  an  agreement  before  the  26th  of 
May.  It  was  made  up  after  the  26th,  after  the  goods 
were  sold  and  in  Mr.  Rahmstorfs  possession."  '(Rec- 
ord, p.  47.) 

Rahmstorf  shows  himself  by  the  record  to  be  a 
shrewd  business  man;  he  is  not  that  happy-go-lucky 
sort  indigenous  to  the  Far  North,  otherwise  he  would 
not  have  conceived  the  idea  of  getting  a  contract  to 
refrain  out  of  Fleischman  before  he  left  the  country. 
Consequently,  if  it  were  true  that  the  contract  to  re- 
frain were  a  part  of  the  original  negotiations,  is  it 
not  natural  that  he  would  have  had  the  same  reduced 
to  writing  at  that  time,  or,  if  it  were  deferred  until 
the  date  of  payment  for  the  goods,  would  he  not  have 
had  recited  in  such  contract  that  the  same  was  upon 
the  whole  consideration  for  the  stock  of  goods  and 
not  on  a  separate  consideration?  The  answer  is 
plain.  Fleischman  clerked  for  him  in  his  store  after 
the  sale  until  about  February-  1911,  and  then  he  and 
Rahmstorf  had  a  falling  out;  Fleischman  criticised 
him  for  the  way  he  conducted  his  business,  and 
Rahmstorf  has  been  criticising  Fleischman  ever  since. 
(Record,  p.  37.)    The  tacking  of  this  so-called  agree- 


ment  to  refrain  onto  the  sale  was  purely  an  after- 
thought of  Rahmstorf  for  the  purpose  of  oppression, 
and  for  the  purpose  of  running  Fleischman  out  of 
the  community.  This  court  may  say  the  court  below 
had  the  witnesses  before  it,  and  is  presumed  to  have 
passed  upon  all  matters  of  interest  and  credibility; 
but  this  is  not  true,  because  the  lower  court  proceed- 
ed upon  a  theory  entirely  independent  of  such  consid- 
erations, to-wit,  that  the  so-called  agreement  to  re- 
frain was  necessarily  a  part  of  the  sale  of  the  stock  of 
goods  and  the  sum  therein  named  was  for  liquidated 
damages  and  not  for  penalty  as  therein  provided. 
(See  Opinion  of  Court,  Record,  pp.  73-4-5.) 


Conceding  That  the  So-Called  Contract  to  Refrain 
Was  Incident  to  the  Sale,  Was  There  a  Breach  ? 

1.  After  the  sale  of  the  stock  of  merchandise  by 
Fleischman  to  Rahmstorf,  Rahmstorf  became  the 
tenant  of  the  N.  A.  T.  &  T.  Company,  for  which 
Fleischman  was  agent,  and  it  was  into  those  prem- 
ises that  the  Fleischman  stock  was  moved.  (Record, 
p.  31.)  Fleischman  moved  the  post  office  into  said 
premises  and  was  hired  by  Rahmstorf  as  clerk,  con- 
ducting the  post  office  and  continuing  as  such  clerk 
until  about  February,  1911.    (Record  pp.  33  and  37.) 

2.  At  the  time  of  the  sale,  the  evidence  shows  that 
the  wife  of  Fleischman,  who  had  been  Outside  for 
medical  treatment,  was  on  her  way  back  to  Alaska, 
or  was  expected  back  that  summer,  and  Fleischman 
intended  to  take  his  wife  and  leave  Alaska  perma- 
nently.    (Testimony  of  Fleischman,  Record,  p.  48.) 
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Up  until  January,  1912  (1911),  he  lived  with  his  wife 
in  the  N.  A.  T.  &  T.  Company  premises  where  Rahms- 
torf  conducted  his  store.  '(Testimony  of  Rahmstorf, 
Record,  p.  23.)  He  then  moved  his  living  quarters 
from  Rahmstorf's  place  on  account  of  the  cold,  and 
went  with  his  wife  to  live  in  the  store  building  foF« 
merly  occupied  by  himself  as  a  store  (Record,  p.  33), 
and  there  his  wife  died,  January  30,  1912  (Record, 
p.  48),  and  on  that  account  he  remained  in  Alaska. 
(Record,  p.  45.) 

3.  As  beTore  stated,  about  February,  1911,  the 
parties  had  some  difference  of  opinion  as  to  the  con- 
duct of  Rahmstorf's  business  and  Fleischman  discon- 
tinued his  clerkship  for  Rahmstorf  and  moved  his 
post  office  business  to  his  former  store  building,  still 
continuing  as  postmaster  at  Rampart,  and  still  re- 
taining the  agency  of  the  N.  A.  T.  &  T.  Company  at 
Rampart,  and  as  such  collecting  rent  from  Rahms- 
torf. In  the  summer  of  1911  he  took  a  trip  to  Idita- 
rod,  where  he  had  mining  interests,  and  returned  to 
Rampart  and  lived  with  his  wife  in  his  own  premises 
nutil  her  death,  January  30,  1912  (Testimony  of 
Fleischman,  Record,  p.  44),  and  otherwise,  between 
February,  1911,  and  June  1,  1912,  he  was  doing 
nothing  except  run  the  post  office  (Id.).  So  in  the 
very  nature  of  things,  it  cannot  be  true  as  testified 
by  Rahmstorf  (Record,  pp.  33-4)  that  soon  after  his 
wife  died  Fleischman  began  "fixing  up,  replacing 
shelves,  counters,  etc.,"  in  his  own  place  of  business. 
There  is  a  year  intervening  for  which  Rahmstorf 
doubtless  from  lapse  of  memory,  fails  to  account. 
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4.  Then  comes  the  controversy  as  to  the  circum- 
stances and  nature  of  the  employment  of  Fleischman 
beginning  about  June  1,  1912,  in  the  Miner's  or  F. 
J.  Kalning  store  at  Rampart.  In  this  the  issue  on 
the  facts  is  substantially  as  follows: 

a.  Rahmstorf  claims  that  in  the  latter  part  of 
May,  1912,  Fleischman  went  to  Tanana  and  pur- 
chased a  small  stock  of  groceries  and  landed  them 
at  the  premises  occupied  by  him  as  a  store  prior  to 
May  26,  1910,  and  that  he  opened  up  and  conducted 
a  business  consisting  in  the  main  part  of  groceries 
only,  as  the  Miner's  store.  (Record,  pp.  34-35). 
That  while  Fleischman  claims  that  F.  J.  Kalning 
opened  up  and  owned  such  business,  and  that  Rahm- 
storf did  considerable  business  with  that  store  and 
always  made  out  bills  against  it  in  the  name  of  F. 
J.  Kalning  or  the  Miner's  Store,  he  Rahmstorf  con- 
sidered that  Fleischman  owned  and  conducted  the 
business,  but  he  could  not  swear  that  that  was  true. 
(Testimony  of  Rahmstorf,  p.  35;  Exhibits  1  and  2, 
Record  pp.  22-3-4-5.)  To  substantiate  this  theory 
he  produced  some  expense  bills  against  M.  P.  Fleisch- 
man attached  to  the  record  as  Exhibit  "C,"  (Record, 
pp.  17,  18,  19,  20  and  21.) 

b.  Fleischman,  on  the  contrary  states  that  on  and 
after  June  1,  1912,  he  kept  a  very  accurate  system 
of  books  and  papers  for  the  said  F.  J.  Kalning  as  his 
clerk;  that  he  was  careful  that  any  little  item  billed 
to  himself  was  corrected  because  he  had  heard  that 
Rahmstorf  had  threatened  to  sue  him;  that  some- 
times he  ordered  goods  for  the  Kalning  store  and 
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sometimes  Kalning  did;  that  he,  Fleischman,  did  part 
of  the  correspondence  and  signed  Kalning's  name 
by  himself;  that  he  did  not  open  up  any  business  at 
Rampart;  that  he  went  to  Tanana  and  ordered  the 
goods  for  Kalning  represented  by  Defendant's  Ex- 
hibits 1  and  2;  and  that  he  had  the  care,  custody 
and  management  of  the  business  when  Kalning  hap- 
pened to  be  absent,  only  as  clerk  and  "the  same  as 
I  did  when  I  was  clerking  for  Rahmstorf,"  (Record 
pp.  49,  50.)  and  that  Rahmstorf  never  complained 
to  him  personally  about  his  (Fleischman's)  connection 
with  the  Kalning  or  Miner's  Store.  (Record  p.  51.) 
Also  that  he  secured  corrected  expense  bills  (except 
as  to  talking  machines)  for  those  made  out  against 
him  and  represented  by  said  Exhibit  "C,"  (Record 
p.  46),  and  that  he  never  endeavored  to  draw  off 
any  of  the  trade  or  customers  of  Julius  Rahmstorf 
(Record  p.  47),  this  last  statement  being  corrobo- 
rated by  Rahmstorf  (Record,  p.  3d.)  Witness  W.  B. 
Ballou  testified  that  F.  J.  Kalning  had  been  in  the 
mercantile  business  at  Rampart  for  two  years  prior 
to  the  trial,  in  the  store  where  Fleischman  conducted 
the  postoffice,  which  is  known  as  the  Miner's  Store, 
(Record  p.  52,)  and  to  like  effect  is  the  testimony 
of  witness  John  W.  Duncan  (Record  pp.  53,  54.) 

This  being  the  state  of  the  evidence  as  to  Fleisch- 
man's employment  subsequent  to  the  execution  of 
the  so-called  contract  to  refrain,  and  the  same  having 
been  palpably  disregarded  by  the  lower  court  be- 
cause of  the  erroneous  theory  on  which  it  proceeded 
to  render  judgment,  what  conclusion  must  this  court 
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adopt  upon  a  consideration  of  the  same?   We  claim 
the  conclusion  is  inevitable, 

1.  That  if  the  co-called  contract  to  refrain  (or, 
as  the  court  below  held,  for  a  sale  of  the  good-will 
of  the  business)  were  to  be  strictly  construed  ac- 
cording to  the  theory  of  the  court  below,  Rahmstorf 
himself  caused  the  first  breach  thereof  by  employing 
Fleischman  as  a  clerk  in  his  own  store;  that  after- 
wards, when  he  and  Fleischman  disagreed  and 
Fleischman  left  his  employ  he  arbitrarily  denied 
Fleischman  the  privilege  of  accepting  employment 
elsewhere  in  any  capacity  for  the  reason,  as  he  states 
in  his  amended  reply  (Record,  p.  13)  that  Fleisch- 
man had  agreed  to  leave  Alaska  and  go  outside  and 
stay  there. 

2.  That  in  truth  and  in  fact  Fleischman  never 
did  open  uq  or  conduct,  either  as  managing  clerk  or 
otherwise,  the  said  F.  J.  Kalning  or  Miner's  Store. 

3.  That  no  ulterior  interest  on  the  part  of  Fleisch- 
man in  the  Miner's  Store  business  can  be  presumed 
under  the  pleadings  or  the  facts  proved,  but  that,  on 
the  contrary,  it  being  shown  that  Fleischman  avoided 
even  the  appearance  of  evil  by  withholding  his  own 
name  or  credit  from  the  business,  and  merely  clerk- 
ing in  the  store  as  an  incident  to  his  postmastership 
at  Rampart,  he  must  be  held  to  have  been  within  his 
rights  in  accepting  such  employment,  even  should 
the  contract,  Exhibit  A,  be  considered  to  have  passed 
the  good  will  of  the  stock  of  merchandise. 
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Conceding   That   the    So-Called    Contract    "Exhibit 
A"  Is  Valid,  What  Damages  Were  Con- 
templated By  the  Parties  in  Case 
of  a  Breach? 

The  sale  was  of  a  stock  of  merchandise  (See  Ex- 
hibit B,  Record  p.  33,)  not  of  a  business.  The  stock 
consisted  of  a  little  of  everything  in  the  line  of  gen- 
eral merchandise  needed  in  a  mining  camp,  such  as 
groceries,  hardware,  drygoods,  shoes,  and  some  lum- 
ber. (Testimony  of  Rahmstorf,  Record  p.  33.)  Most 
of  the  goods  were  sold  at  cost  price,  and  some  which 
were  considered  dead  stock  were  sold  at  greatly  re- 
duced prices,  such  as  hardware  and  dry  goods,  (Id. 
Record,  p.  37,)  they  were  moved  from  the  situs  and 
premises  where  they  were  theretofore  being  sold, 
and  installed  in  the  store  of  Rahmstorf  and  com- 
mingled with  goods  already  there,  in  premises  of 
which  he  was  the  tenant  of  Fleischman,  as  hereto- 
fore shown. 

By  the  terms  of  the  sale,  therefore,  Rahmstorf  had 
secured  the  first  and  primary  benefits  inhering  in  the 
transaction.  In  the  very  nature  of  things,  he  could 
not  claim,  and  he  did  not  claim,  the  benefit  of  an 
established  situs  from  Fleischman,  nor  of  an  estab- 
lished business  or  the  incidents  thereof  in  the  way 
of  books  of  accounts  receivable,  the  continuance  of 
custom,  and  the  other  incidents  of  good-will  defined 
by  the  Supreme  Court  of  the  United  States  as  fol- 
lows: 

"Undoubtedly  good-will  is,   in   many  cases,  a 
valuable  thing,  although  there  is  difficulty  in  de- 
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ciding  accurately  what  is  included  under  the 
term.  It  is  tangible  only  as  an  incident,  as  con- 
nected with,  a  going  concern  or  business  having 
locality  or  name,  and  is  not  susceptible  of  being 
disposed  of  independently.  Mr.  Justice  Story 
defined  good-will  to  be:  The  advantage  or  bene- 
fit, which  is  acquired  by  an  establishment,  be- 
yond the  mere  value  of  the  capital  stock,  funds, 
or  property  employed  therein,  in  consequence  of 
the  general  public  patronage  and  encouragement 
which  it  receives  from  constant  or  habitual  cus- 
tomers, on  account  of  its  local  position,  or  com- 
mon celebrity,  or  reputation  for  skill  or  afflu- 
ence, or  punctuality,  or  even  from  ancient  par- 
tiality or  prejudice." 

Metropolitan  Bank  vs.  St.  Louis  Dispatch,  149 
U.  S.,  446,  affirming  s.  c.  36  Fed.  724. 
By  a  simple  process  of  elimination  made  inevita- 
ble by  the  facts  of  this  case,  therefore,  there  was, 
after  the  sale  in  question,  nothing  left  as  subject  of 
contract  between  the  parties  but  a  doubtful  right  of 
Rahmstorf  to  succeed  Fleischman  as  postmaster  at 
Rampart  and  as  agent  of  the  N.  A.  T.  &  T.  Company, 
and  a  bare  agreement  "not  to  engage  in  any  way  in 
the  line  of  general  merchandise."  (Testimony 
Rahmstorf,  Record  p.  30;  Exhibit  A,  p.  32;  Testimony 
Fleischman,  pp.  45-6  and  48). 

It  is  doubtless  true,  as  Fleischman  states  (Record 
p.  48),  that  the  mere  fact  of  the  post-office  being 
situated  in  a  store  at  Rampart  diverted  business  to  it 
and  was  a  "drawing  card"  for  that  purpose — this  is 
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not  denied  by  Rahmstorf ;  and  this  fact  furnishes  the 
true  motive  for  putting  that  in  the  agreement  Ex- 
hibit A.  How  much  value  did  the  parties  attach  to 
this  so-called  covenant,  and  what  if  any  part  of  such 
value  does  the  so-called  forfeit  sum  of  $2000.00  cover? 
On  this  the  record,  other  than  the  bare  words  of 
the  agreement,  is  silent. 

The  terms  of  the  provision  as  to  refraining  from 
business  were  interpreted  by  Rahmstorf  himself  to 
apply  to  "opening  up  and  conducting"  a  merchandise 
business  (Testimony  of  Rahmstorf,  Record,  pp.  34, 
55),  and  his  theory  is  adopted  by  the  pleadings  and 
evidence  generally.  Such  is  presumed,  then,  to  have 
been  in  contemplation  of  the  parties  at  the  time  the 
agreement  was  signed.  We  think  it  amply  sustained 
by  the  record  that  Fleischman  did  not  open  up  or 
conduct  the  business  of  the  F.  J.  Kalning  or  Miner's 
Store,  but  that  he  was  a  mere  clerk  or  salesman 
therein;  that  his  position  was  identical  with  that  oc- 
cupied by  him  in  Rahmstorf's  store,  where  he  cer- 
tainly was  not  manager,  because  he  was  discharged 
upon  the  first  conflict  as  to  management;  and  that 
Fleischman  was  justified,  under  the  strictest  inter- 
pretation of  his  agreement,  in  believing  that  Rahms- 
torf could  not  and  would  not  complain  if  he,  Fleisch- 
man, accepted  like  employment  elsewhere. 

There  is  not  a  scintilla  of  evidence  in  the  record 
to  disclose  what  elements  of  damage  entered  into  the 
sum  agreed  to  be  forfeited  as  penalty,  or  that  the 
minds  of  the  parties  met  upon  or  measured  any  sum 
as    the    natural    or    probable    consequences    of    a 
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breach.  All  that  was  agreed  upon  was,  that  such  an 
agreement  would  be  executed  by  Fleischman  before 
he  left  Alaska,  and  the  sum  of  $2000  must  therefore 
have  been  arbitrarily  inserted  as  an  indication  that 
Fleischman  would  pay  any  sum  that  Rahms- 
torf  should  in  future  show  as  damages  for  a 
breach.  (Testimony  of  Rahmstorf,  Record,  pp.  30, 
31,  37;  Fleischman,  pp.  44-48;  Assignments  of  Error 
IV,  VIII,  XI,  XVI,  XVII  and  XVIII).  Such  sum 
could  not,  either  in  law  or  in  equity,  be  considered  as 
commensurate  and  just  upon  a  sale  involving  in  the 
first  instance  only  $1791.15! 


II. — Upon  the  Law: 

1.  As  to  Assignments  of  Error  I,  II  and  III,  and 
VIII.  Ruling  on  Demurrer  and  Motion  for  Judgment 
on  Pleadings  and  Evidence: 

In  his  complaint  and  amended  reply  the  plaintiff 
below  sues  upon  a  cause  of  action  for  the  recovery  of 
general  damages  for  the  breach  of  contract  providing 
for  penalty,  and  prays  for  the  recovery  of  liquidated 
damages.  The  agreement  declared  upon  '(Amended 
Reply,  pp.  14-15)  and  the  allegations  of  the  com- 
plaint (Record,  p.  4^  show  that  the  sum  named  was 
to  be  forfeited  upon  certain  contingencies,  and  was 
therefore  but  a  promise  to  pay.  (See  Summons,  Rec- 
ord, p.  6.) 

The  general  rule  as  to  liquidated  damages  is  not 
applicable  to  contracts  for  the  payment  of  money 
alone;  in  such  cases  the  courts  construe  the  damages 
as  penalty.     (13  Cyc,  101.)    Of  course  it  is  alleged 
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that  the  sum  stipulated  to  be  paid  was  incident  or 
ancilliary  to  a  sale;  but  the  terms  of  the  instrument 
sued  on  show  to  the  contrary,  and  such  allegation  was 
not  established  by  any  competent  testimony  on  the 
main  case  of  plaintiff  below,  nor,  as  we  contend, 
at  all. 

In  fact,  all  testimony  introduced  by  the  plaintiff 
below,  being  subjected  to  our  general  exception  to 
the  taking  of  testimony  at  all  under  the  form  and 
allegations  of  the  pleadings  (Record,  p.  29),  was  in- 
competent as  far  as  it  sought  to  establish  facts  con- 
trary to  or  to  modify  or  change  the  terms  expressed 
in  said  Exhibit  A,  sued  upon.  The  demurrer  admit- 
ted only  facts  well  pleaded  in  the  declaration,  and 
only  competent  testimony  on  the  trial.  The  only  mat- 
ter in  the  case  admitted  by  the  plaintiff  in  error  suf- 
ficient to  become  evidentiary,  is  the  execution  of  the 
agreement  to  turn  over  the  postoffice  at  Rampart 
to  the  opposite  party  and  refrain  from  a  competing 
business. 

It  may  be  urged  that  the  plaintiff  in  error  lost  the 
benefit  of  his  demurrer  by  answering;  but  that  can- 
not be,  since  the  same  deformity  of  the  complaint  is 
carried  into  the  reply,  and  we  revived  the  demurrer 
before  the  taking  of  evidence  and  at  the  close  of  the 
evidence  in  chief.  If  this  was  not  the  proper  method 
the  defendant  in  error  did  not  move  to  have  aught 
done  for  its  correction,  and  the  lower  court  passed 
upon  the  merits.     (Record,  pp.  27,  29,  40,  56.) 
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2.    As  to  Assi^ments  of  Error  IV,  V,  VI,  VII,  X, 
XI,  XII,  XIII  and  XIV.    Upon  the  Admission  and  Re- 
jection of  Evidence: 

A.  As  to  the  point  raised  by  Assignment  IV,  we 
admit  that  if  plaintiff  below  had  sought  recovery 
under  the  contract  of  only  such  damages  as  were 
shown  to  have  been  sustained,  the  objection  would 
not  be  good;  but  since  the  form  of  the  action  was  for 
general  damages,  and  the  recovery  sought  for  was 
special,  measured  and  liquidated  damages,  we  were 
met  with  that  difficulty  that,  even  were  the  evidence 
favorable  to  us  under  a  proper  declaration  and  prayer, 
it  became  wholly  incompetent  and  immaterial  under 
the  views  of  the  lower  court  on  demurrer. 

The  same  observation  will  apply  to  said  Exhibit 
B,  referred  to  in  Assignment  V.  But  for  the  am- 
biguous nature  of  the  action,  that  would  have  been 
one  of  our  most  valuable  items  of  evidence  to  show 
the  nature  and  scope  of  the  sale  of  goods.  We  are  in 
the  position  of  having  waived  the  benefits  of  Assign- 
ments IV  and  V,  save  as  to  the  demurrer  and  mo- 
tions hereinbefore   referred  to. 

B.  Assignments  VI,  VII,  X,  XI,  XII  and  XIII  go 
to  the  very  gist  of  the  whole  matter,  and  for  that 
reason  we  feel  justified  in  giving  to  them  a  more  ex- 
tended analysis.  For  that  purpose,  and  because  they 
all  involve  the  vital  principle  for  this  court's  decision, 
we  feel  justified  in  having  grouped  those  six  assign- 
ments practically  as  one,  incidentally  calling  attention 
to  the  principles  or  decisions  applicable  to  each. 

First:    The  complaint  alleges  (Record,  p.  5)  "That 
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by  reason  of  the  premises  plaintiff  has  suffered  dam- 
age in  the  sum  of  two  thousand  dollars,  no  part  of 
which  sum  has  been  paid  to  plaintiff  by  defendant"; 
this  is  denied  generally  by  the  answer  (Record  p.  8), 
and  specially  and  affirmatively  by  paragraph  V  '(Rec- 
ord p.  11).  The  lower  court  held  that  under  this 
issue,  it  was  not  incumbent  upon  the  plaintiff  to  offer 
proof  of  damage,  because  of  the  implied  terms  of  the 
agreement  declared  upon.  (See  Record,  p.  42;  Pro- 
posed Findings  and  Conclusions,  pp.  57-61;  Conclu- 
sion of  Law  III,  p.  68;  Opinion  of  Lower  Court,  pp. 
73-75.)  The  agreement  was  not  sufficient  on  its  face 
to  sustain  the  recovery,  and  required  proof  extrane- 
ous and  independent  in  order  to  sustain  it  even  as  a 
bond  for  penalty  in  case  of  breach;  and  this  the 
law  does  not  countenance  in  an  action  of  this  nature, 
because  where  the  contract  sued  on  is  incorporated 
as  a  part  of  the  pleading,  it  is  to  be  treated  as  a  con- 
trolling part  thereof.  (Arnold  v.  Scharbauer,  116 
Fed.  at  p.  495.)  Even  if  the  contract  was  doubtful  in 
meaning,  it  was  the  duty  of  the  court  to  construe  it 
so  as  not  to  give  one  party  an  unfair  advantage  over 
the  other  and  so  to  avoid  a  forfeiture.  (9  Cyc,  587.) 
Second:  We  come,  then,  to  a  consideration  of  the 
underlying  error  which  induced  the  judgment  in  this 
case,  viz:  that  committed  by  the  lower  court  in  hold- 
ing the  agreement  Exhibit  A  (a)  to  have  been  a  part 
of  some  other  transaction,  and  (b)  that  the  terms  of 
the  contract  or  agreement  Exhibit  A,  as  to  the  dam- 
ages contemplated  by  the  parties  were  not  con- 
trolling in  the  case. 
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The  lower  court  relies  for  this  result  upon  the 
case  of  Sun  Printing  Co.  vs.  Moore,  185  U.  S.  642; 
46  L.  Ed.,  3Qd,  upon  a  correct  construction  of  which 
we  feel  the  judgment  should  be  reversed.  That  de- 
cision does  not  hold  as  did  the  lower  court  in  this 
case,  that 

"It  is  true,  as  contended  by  Fleischman,  that 
the  word   "forfeit"    in   the   contract   would   or- 
dinarily indicate  penalty  rather  than  liquidated 
damages;  but  the  courts  hold  universally  at  the 
present  time  that  the  language  used  in  such  a 
contract  is  not  controlling;  that  the  court  will 
look  at  the  whole  contract  and  the  purposes  for 
which  it  was  entered  into  for  its  meaning,  rather 
than  to  the  language  used  by  the  parties."  (Opin- 
ion, Record,  p.  73.) 
The  ruling  of  the  Supreme  Court  of  the  United 
States  is  diametrically  to  the  contrary,  as  we  will  pro- 
ceed to  show.     In  that  case,  the  charter  party  de- 
fended against  specifically  liquidated  the  damages  at 
the  sum  of  $75,000.00  in  these  words: 

"That  for  the  purpose  of  this  charter,  the  value 
of  the  yacht  shall  be  considered  and  taken  at 
the  sum  of  seventy-five  thousand  dollars  ($75,,- 
000.00),  and  the  said  hirer  shall  procure  surety 
or  guarantee  to  and  for  the  owner  in  the  sum 
of  seventy-five  thousand  dollars  ($75,000.00),  to 
secure  any  and  all  losses  and  damages  which  may 
occur  to  said  boat  or  its  belongings,  which  may 
be  sustained  by  the  owner  by  reason  of  such  loss 
or  damage  and  by  reason  of  the  breach  of  any  of 
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the  terms  or  conditions  of  this  contract.  "  "  * 
That  we  expressly  waive  and  dispense  with  no- 
tice of  any  demand,  suit,  or  action  at  law  against 
the  hirer,  and  expressly  waive  any  and  all  notice 
of  nonperformance  of  the  terms  of  said  annexed 
agreement  on  the  part  of  the  hirer  to  be  kept  and 
performed;  *  *  *  that    our    liability     hereunto 
shall  in  no  case  exceed  the  sum  of  seventy-tive 
thousands  dollars  ($75,000.00)." 
It  thus  appears  that  the  damages  for  non-delivery 
of  the   ship   were   estimated   by   the   parties   before 
signing  the  contract;  they  were  measured,  in  fact — 
liquidated.     Supposing  in  that  contract  the  printing 
company  had  merely  said:    "In  consideration  of  one 
dollar  and  of  a  certain  charter  party,  etc.,  we  agree  to 
return  said  yacht  at  a  certain  time,  and  should  we 
fail  so  to  do  we  promise  to  forfeit  the  sum  of  $75,- 
000.00;"  there  also  being  independent  covenants  in 
the   contract   covered   by   such    penalty — would    the 
learned  Chief  Justice  have  construed  the  sum  to  have 
been  measured  and  liquidated?     Clearly  not,  under 
the  principles  enunciated  by  the  Supreme  Court  of 
the  United  States  on  the  subject  since  very  early 
times,  and  as  digested  beginning  on  page  378  of  the 
Law  Edition,  where  the  court  lays  down  the  following 
as  a  statement  of  the  controlling  principle  as  gathered 
from  the  case  of  Van  Buren  vs.  Digges,  1 1  How.,  461 
•(13  L.  Ed.  771): 

"The  clause  of  the  contract  providing  for  the 
forfeiture  of  10  per  centum  on  the  amount  of  the 
contract  price,  upon  failure  to  complete  the  work 
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by  a  given  day,  cannot  properly  be  regarded  as 
an  agreement  or  settlement  of  liquidated  dam- 
ages. The  term  'forfeiture'  imports  a  penalty;  it 
has  no  necessary  or  natural  connection  with  the 
measure  or  degree  of  injury  which  may  result 
from  a  breach  of  contract,  or  from  an  imperfect 
performance.  It  implies  an  absolute  infliction 
regardless  or  the  nature  and  extent  of  the  causes 
by  which  it  is  superinduced.  Unless,  therefore, 
it  shall  have  been  expressly  adopted  and  declared 
by  the  parties  to  be  a  measure  of  injury  or  com- 
pensation, it  is  never  taken  as  such  by  courts  of 
justice,  who  leave  it  to  be  enforced  where  this 
can  be  done  in  its  real  character,  viz:  that  of  a 

penalty." 
See  also: 

Quinn  v.  United  States,  99  U.  S.,  30;  25  L. 
Ed.,  269; 

Clark    V.    Barnard,    108    U.    S.,    436;    27    L. 
Ed.,  780; 

Watts  V.  Camors,  115  U.  S.,  353;  29  L.  Ed.,  406; 

Bignall  V.  Gould,  119  U.  S.,  495;  30  L.  Ed.,  491 ; 

Tayloe  v.  Sandiford,  7  Wheat.,   13;  5  L.  Ed., 
384. 

And  quoting  from  some  well-selected  English  cases 
the  court  says  further  (46  L.  Ed.,  379) : 

There  is  no  doubt  that  where  the  doing  of  any  par- 
ticular act  is  secured  by  a  penalty,  a  court  of  equity 
is  anxious  to  treat  the  penalty  as  being  merely  a 
mode  of  securing  the  due  performance  of  the  act  con- 
tracted to  be  done,  and  not  as  a  sum  of  money  really 
intended  to  be  paid.     (Ranger  v.  Great  Western  R. 
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Co.;  5  H.  L.  Cas.  at  p.  94).  Further:  The  five  thou- 
sand pounds  is  expressly  declared  by  the  covenant 
to  be  as  and  by  way  of  liquidated  damages,  and  not 
as  penalty.  It  is  a  sum  named  in  respect  of  the 
breach  of  this  one  covenant  only,  and  the  intention 
of  the  parties  is  clear  and  unequivocal.  The  courts 
have  indeed  held  in  some  cases  the  words  'liquidated 
damages'  are  not  to  be  taken  according  to  their  obvi- 
ous meaning;  but  these  cases  are  all  where  the  doing 
or  omitting  to  do  several  things  of  various  degrees 
of  importance  is  secured  by  the  sum  named,  and, 
notwithstanding  the  language  used,  it  is  plain  from 
the  whole  instrument  the  real  intention  was  differ- 
ent. (Price  V.  Green,  16  Mees.  &  W.,  at  p.  354).  And 
then,  summing  up  the  substance  of  the  leading  State 
decisions,  the  court  proceeds  to  this  conclusion: 

"The  law  does  not  limit  an  owner  of  property, 
in  his  dealings  with  private  individuals  respect- 
ing such  property,  from  affixing  his  own  estimate 
of  its  value  upon  a  sale  thereof,  or,  on  being 
solicited,  to  place  the  property  at  hazard  by  de- 
livering it  into  the  custody  of  another  for  em- 
ployment in  a  perilous  adventure.  If  the  would- 
be  buyer  or  lessee  is  of  the  opinion  that  the  value 
affixed  to  the  property  is  exorbitant  he  is  at  lib- 
erty to  refuse  to  enter  into  a  contract  for  its  ac- 
quisition. But  if  he  does  contract,  and  has  in- 
duced the  owner  to  part  with  his  property  on  the 
faith  of  stipulations  as  to  value,  the  purchaser 
or  hirer,  in  the  absence  of  fraud,  should  not  have 
the  aid  of  a  court  of  equity  or  of  law  to  reduce 
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the'  agreed  value  to  a  sum  which  others  may 
deem  is  the  actual  value.  *  *  *  As  the  stipula- 
tion for  value  referred  to  was  binding  upon  the 
parties,  the  trial  court  rightly  refused  to  consider 
evidence  tending  to  show  that  the  admitted  value 
was  excessive."     (45  L.  Ed.,  at  p.  382). 
And  it  is  upon  this  conclusion  that  the  trial  court  in 
the  case  at  bar  held  that  the  agreement  (Exhibit  A\ 
in  which  the  sum  named  is  for  penalty  or  to  be  for- 
feited, was  not  really  such,  but  was  for  measured  and 
liquidated  damages! 

C.  The  plaintiff  in  the  court  below  must  have  felt 
very  uncertain  as  to  his  position,  because  in  his  com- 
plaint he  even  omitted  the  nominal  consideration 
named  in  the  agreement  (Exhibit  A),  and  injected  a 
consideration  aliunde  the  terms  thereof — a  sale  which 
was  independent  and  past.  And  then  it  was  sought  to 
bolster  his  position  by  stating  as  a  mere  conclusion 
that  he  had  suffered  actual  damage.  He  states  over 
objection  (Record,  p.  34) :  "I  have  been  damaged — 
the  sales  decreased  quite  heavy,  at  least  fifty  per 
cent.  I  lost  a  good  many  customers."  Again  (Record, 
p.  36) :  "I  have  been  damaged  to  a  far  greater  extent 
than  the  sum  stipulated  in  the  agreement,  through 
loss  of  trade.  I  never  knew  of  Fleischman  taking 
any  of  my  customers  in  a  direct  way.  My  complaint 
is  that  that  store,  to  which  I  rendered  bills  as  the 
Miner's  Store,  has  entered  into  competition  with  me 
and  got  a  part  of  the  trade  in  Rampart." 

Were,  then,  the  damages  of  such  a  nature  as  to  be 
incapable  of  estimation  or  proof?    The  plaintiff  be- 
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low  says  not.  Then  the  court  should  have  refused 
to  receive  his  conclusion  and  required  proof  from  his 
books  of  account  or  other  competent  evidence  of  the 
loss,  and  further  proof  that  such  loss  was  due  to  the 
acts  of  Fleischman.  This  is  what  is  required,  and  no 
less  is  required,  by  the  judgment  of  the  Suprenie 
Court  of  the  United  States  in  the  Sun  Printing  Co. 
case,  and  it  was  incumbent  upon  the  plaintiff  below, 
and  not  upon  his  adversary,  to  put  such  matters  in 
proof  of  his  main  case. 

Evans  v.  Moseley,  (Kan.)  114  Pac,  374;  50 
L.  R.  A.  (N.  S.),  889. 
In  the  case  just  cited,  the  decisions  are  exhaustive- 
ly collated  in  the  note  to  the  L.  R.  A.,  and  afford  an 
instructive  treatise  on  the  question  here  in  issue;  and 
the  court,  after  a  review  of  the  cases  of  Van  Buren  v. 
Digges  and  Sun  Printing  Co.  v.  Moore,  supra,  and 
many  others,  announces  this  doctrine  (pp.  897-8, 
50  L.  R.  A.) ; 

"We  think  it  may  fairly  be  said  that,  while  or- 
dinarily parties  are  bound  by  the  terms  of  their 
contracts,  still  the  courts  have  an  idea  that  they 
are  constituted  to  do  justice,  and  unless  it  ap- 
pears that  the  parties  bona  fide  and  actually  in- 
tended to  stipulate  for  liquidated  damages,  which 
damages  would  often  be  grossly  inequitable  and 
unjust,  they  will  be  presumed  by  the  courts  to 
have  intended  that  which  is  just  and  equitable, — 
a  mere  penalty;  and  especially  so  where  the 
language  used  is  susceptible  of  either  construc- 
tion, or  where  it  is  plain  that  actual  damages 
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might  without  serious  difficulty  have  been  esti- 
mated in  advance,  or  where  the  sum  agreed  upon 
would  be  recoverable  alike  for  a  partial  or  for  a 
total  breach." 
And  while  there  were  other  questions  in  that  case, 
the  same  was  reversed  and  remanded  for  a  new  trial 
as  to  the  amount  of  damages  only. 

D.  It  then  becomes  pertinent  to  inquire  if  the 
question  was  sufficiently  raised  at  or  before  the  trial, 
or  so  as  to  give  the  lower  court  opportunity  to  cor- 
rect the  error.  We  think  a  brief  reference  to  the 
record  will  serve  to  answer  that  question  in  the  af- 
firmative. The  exception  arose  upon  our  offer  to 
prove  the  contrary  of  Rahmstorf's  statement  of  actual 
damages  on  Record,  pp.  3d  and  34,  (See  Record,  p. 
42;  Assignments  vi,  viii,  x,  and  xi),  and  upon  our 
offer  to  prove  in  the  record,  p.  43,  and  the  question 
and  answer  (Record  p.  51),  referred  to  in  Assign- 
ment XIII.  The  question  was  further  reserved  on 
the  motion  for  new  trial  (Record,  pp.  69,  70,  71  and 
72),  and  while  perhaps  the  ruling  on  the  motion  for 
new  trial  may  not  constitute  reversible  error,  this 
Court  will  look  to  that  ruling  and  consider  the  same 
for  the  purpose  of  ascertaining  the  grounds  of  other 
errors  assigned  which  do  not  appear  at  large  else- 
where in  the  record.  Well  might  the  lower  Court 
observe: 

"Even  if  this  contract  should  be  construed  as 
containing  provisions  for  penalty  rather  than 
liquidated  damages,  the  result  might  not  have 
been  different  because,  as  testified  by  the  plain- 
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tiff,  the  damages  he  actually  sustained  exceeded 
this  amount.    Of  course  the  testimony  was  lim- 
ited, sc  the  truth  of  this  statement  wasn't  admit- 
ted, and  the  cross-examination  was  restricted  on 
that  point.    There  would  have  been  error,   of 
course,  if  the  contrary  rule  had  prevailed — I  mean 
if  it  were  true  the  contract  was  for  penalty  rather 
than  liquidated  damages."    (Opinion,  Record,  p. 
75 — black  face  not  in  original.) 
Might    not    the    result    have    been    different    had 
Rahmstorf  produced  his  books  and  attempted  to  show 
how  and  how  much  he  had  been  damaged  by  the  acts 
of  Fleischman?   Might  not  the  result  have  been  dif- 
ferent if  we  had  been  permitted  to  show  that  Rahms- 
torf had  made  returns  under  oath  for  the  purpose  of 
securing  a  merchandise  license,  from  which  it  would 
appear  that  his  business  had  not  fallen  off  or  de- 
creased since  the  opening  up  of  the  store  of  Kalning 
or  Miner's  Store,  and  that  he  paid  the  same   rate 
under  the  law  subsequently  as  he  did  before?    The 
"different  result"  can  best  be  inferred  from  the  qui- 
escence of  counsel  for  plaintiff  below  when  Rahms- 
torf was  asked  what  merchandise  license  he  paid  for 
the  year   1911   and  he  answered  without  objection; 
but  when  asked  what  it  was  for  1912,  objection  was 
promptly  made — for  that  was  the  year  the  Miner's 
Store  was  opened  up.    (Record,  p.  41).   We  had  not 
the  books  or  business  of  the  plaintiff  in  our  posses- 
sion, and  were  offering  matters  of  record  which  we 
contended,,  and  still  contend,  would  have  gone   far 
toward  establishing  the  bad  faith  of  Rahmstorf's  tes- 
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timony.     (Record,  pp.  41,  42,  and  43.) 


3.    As  to  Assignment  XIV. 

The  plaintiff  below  secured  permission  to  amend 
his  declaration  by  stating  the  Miner's  Store  business 
was  opened  up  and  conducted  by  Fleischman  "as 
managing  clerk,"  under  the  pretence  that  such 
amendment  was  conforming  the  pleading  to  the 
proofs.  What  proofs?  The  statement  of  Rahms- 
torf  (Record,  p.  34)  that 

"goods  were  landed  in  this  house  before  men- 
tioned and  it  was  opened  up  for  his  business, 
and  he  conducted  and  managed  his  business  *  * 
a  general  store,  but  in  the  main  part  it  consisted 
of  groceries  only"? 
and  that  "1  cannot  swear  that  Fleischman  owns  that 
business,"   (Record,  p.  35)?    And  the  statement  of 
Fleischman  that  he  never  opened  up  or  conducted 
any  business  whatever   (Record,  p.  49)?     And  the 
further  fact  tendered  in  proof,  that  F.  J.  Kalning  had 
taken  out  the  license  for  the  Miner's  Store  for  1912 
and   1913?    And  the  further  statements  of  Fleisch- 
man on  cross-examination  as  to  the  nature  and  scope 
of  his  employment  (Record,  pp.  48,  49,  50  and  51)? 
If  the  purpose  of  the  contract  was  to  exclude  Fleisch- 
man from  accepting  employment  as  a  clerk,  why  did 
Rahmstorf  employ  him? 


4— As  to  Assignments  XV,  XVI,  XVII  and  XVIII. 

The  questions  raised  by  these  assignments  are  so 
interwoven  with  those  already  raised,  that  a  separate 
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discussion  of  them  is  not  deemed  necessary  here.  We 
content  ourselves  with  the  observation  that,  where 
the  restraint  arising  from  a  covenant  to  refrain  from 
the  pursuance  of  a  lawful  business  or  occupation  is 
the  main  purpose  of  the  contract,  and  is  not  an- 
cilliary  to  the  sale  of  a  business  or  like  purpose,  then 
the  courts  uniformly  hold  such  agreements  to  be 
void. 

Richardson  v.  Buhl  (Mich.)  6  L.  R.  A.,  457; 
43  N.  W.,  1102; 

Arnot  V.  Coal  Co.  (N.  Y.),  23  Am.  Rep.,  190; 

People  V.  Milk  Exchange  (N.  Y.),  27  L.  R.  A., 
437;  39  N.  E.,  1062; 

People  V.  Refining  Co.  '(N.  Y.),  5  L.  R.  A., 

386;  7.  N.  Y.  Supp.,  406; 

State  V.  Distilling  Co.  (Neb.),  46  N.  W.,  155; 

State  Etc.  v.  Standard  Oil  Co.,   15  L.  R.  A., 

145;  30  N.  E.,  279; 

Am.  Biscuit  Co.  v.  Klotz,  44  Fed.,  721; 

Distilling  Co.  v.  Maloney  (Ill.\  41  N.  E.,  188; 

Carbon  Co.  v.  McMillan  (N.  Y.)  23  N.  E.,  530; 

National  Harrow  Co.  v.  Hench,  83  Fed.,  36; 

Pacific  Factor  Co.  v.  Adler  (Cal.),  27  Pac,  36\ 

Santa   Clara    Etc.    Co.   v.    Hayes    (Cal.),    18 

Pac,  391. 

Upon  the  whole  case,  therefore,  we  contend  that 

the  judgment  should  be  reversed  with  directions  that 

the  cause  be  dismissed;  but  that,  if  this  Court  should 

be  disposed   to   consider  the   record   as   to   matters 

aliunde  the  agreement  sued  upon  and  therefrom  to 

conclude  the  same  were  a  part  of  the  sale  mentioned, 
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then  that  the  cause  be  remanded  for  a  trial  of  the 
issue  of  damages. 

Respectfully  submitted, 

JAMES  J.  CROSSLEY, 
L.  R.  GILLETTE, 

Attorneys  for  Plaintiff  in  Error. 

Dated  Fairbanks,  Alaska, 
April  3rd,  1915. 
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United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


M.  P.  FLEISCHMAN, 

Plaintiff  in  Error, 
VS. 
JULIUS  RAHMSTORF, 

Defendant  in  Error 


BRIEF  OF  DEFENDANT  IN  ERROR. 


Additional  Statement  of  Facts. 

M.  P.  Fleischman,  the  plaintiff  in  error,  for  a 
period  of  about  twelve  years,  beginning  in  the 
spring  of  1898  (Record  p.  44)  and  up  to  the  26ti! 
day  of  May,  1910,  was  engaged  in  the  business  of 
deaHng  in  and  vending  groceries,  hardware,  dry 
goods,  shoes,  talking  machines,  and  generally  every- 
thing in  the  line  of  general  merchandise  as  needed 
in  a  mining  camp  (Record  p.  33)  at  Rampart, 
Alaska,  and  some  time  in  May,  1910  he  entered  into 
negotiations  with  Julius  Rahmstorf,  the  defendant 
in  error,  to  sell  his  said  business  to  him,  which 
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said  negotiations  were  completed  on  the  26th  day 
of  May,  1910,  when  the  stock  was  finally  invoiced 
and  the  purchase  price  of  $1791.15  paid  by  de- 
fendant in  error  and  a  receipt  given  by  plaintiff 
in  error.  That  at  the  time  of  payment  of  the  pur- 
chase price  and  in  consideration  thereof  and  as  a 
part  of  the  transaction  the  plaintiff  in  error  pre- 
pared, executed  and  delivered  to  the  defendant  in 
error  (Record  p.  31  &  48)  the  agreement  in  writ- 
ing set  out  in  full  in  the  pleadings  in  this  case 
(Record  p.  14),  in  which  the  plaintiff  in  error, 
among  other  things,  did  ''agree  and  promise  not  to 
engage  in  any  way  in  the  line  of  general  mer- 
chandise for  the  next  three  years,  that  is  up  to 
May  26,  1913,  inclusive,  in  the  City  of  Rampart, 
Alaska,  and  should  I  do  so,  I  hereby  promise  to 
forfeit  the  sum  of  Two  Thousand  Dollars.  This 
last  clause  shall  have  no  effect,  should  the  said 
Julius  Rahmstorf  discontinue  business  before  May 
26,  1913."  That  from  said  2Gth  May,  1910,  the 
defendant  in  error  has  carried  on  said  business,  for 
a  time  and  up  to  the  1st  January,  1912,  employing 
the  plaintiff  in  error  as  a  clerk  in  the  store.  That 
on  the  1st  June,  1910,  the  i)laintiff  in  error  went 
personally  to  the  town  of  Tanana,  Alaska,  and  in 
the  name  of  one  F.  J.  Kalning  personally  selected 
and  had  shipped  to  Rampart,  Alaska,  a  stock  of 
general  merchandise,  hardware,  etc.  (See  Exhibits 
1  &  2,  Record  pp.  22,  23,  24,  25),  and  a  few  days 
thereafter  opened  a  general  merchandise  store  in 
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the  town  of  Rampart  about  500  feet  distant  from 
the  business  then  being  conducted  by  the  de- 
fendant in  error,  and  personally  conducted  and  had 
general  supervision  of  said  merchandise  business  as 
managing  clerk,  and  from  that  time  has  been  so 
engaged  in  conducting  a  like  business  to  that  of 
the  defendant  in  error.  For  this  alleged  breach 
of  contract  the  defendant  in  error  brought  suit 
against  the  plaintiff  in  error  on  January  13th, 
lUio,  for  the  sum  of  $2000.00  damages,  being  the 
sum  lixcu  by  the  parties  in  the  agreement  to  not 
engage  in  business  in  the  town  of  Rampart. 

Answer in,!4   Argument. 

Plaintiff  in  error  in  his  brief  (p.  15)  tries  to 
make  the  point  that  the  sale  of  the  stock  of  mer- 
chandise and  business  was  completed  some  time 
prior  to  the  date  of  the  agreement  not  to  engage 
in  business  in  Rampart,  and  that  the  agreement 
was  not  part  of  the  sale  of  the  stock  of  goods. 

If  the  sale  was  not  made  on  the  26th  May,  1910, 
at  which  time  the  parties  finally  finished  removing 
the  goods  to  the  new  location,  completed  the  in- 
voicing to  ascertain  the  price  to  be  paid,  signed 
and  delivered  the  receipt  for  purchase  pi'ice — where 
in  the  record  is  there  any  testimony  to  suppoi't 
a  finding  for  another  and  earlier  date?  The  only 
testimony  relied  upon  by  plaintiff  in  error  is  as 
follows:  (Fleischman)  "As  soon  as  I  sold  to 
Rahmstorf,  about  May  20,  1910,  w^e  started  to  take 
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an  inventory  and  move  the  stock  about  May  21, 
the  day  the  sale  was  made."  (Record  p.  44;  Brief 
p.  15).  This  is  very  indefinite  as  it  mentions  two 
different  days,  May  20th  and  May  21st,  and  it  also 
intimates  that  there  was  still  something  to  do  be- 
fore the  price  could  be  ascertained.  There  is  con- 
siderable testimony  by  both  parties  showing  after 
negotiations  were  entered  into  that  before  the  sale 
could  be  completed  the  goods  would  have  to  be 
moved  to  the  new  location  and  inventoried,  and 
nowhere  in  the  testimony  does  it  appear  that  there 
was  an  intention  upon  the  part  of  Rahmstorf,  de- 
fendant in  error,  that  title  passed  at  any  earlier 
date  than  26th  May,  1910,  when  the  goods  were  in- 
voiced and  the  money  paid.    (Record  p.  36). 

The  general  rule  with  regard  to  the  passing  of 
title  is  well  stated  in  35  Cyc.  283,  and  there  is  no- 
thing in  the  record  to  take  this  question  of  time  of 
passing  of  title  out  of  the  general  rule  as  there 
laid  down.  There  was  something  to  be  done  to 
the  goods  by  both  the  buyer  and  seller  before  title 
passed. 

Rahmstorf  says:  "We  then  on  May  19th, 
commenced  moving  his  (Fleischman's)  stock  to  the 
building  which  I  now  occupy     *     ■'  He  moved 

his  stock  in  there  and  invoiced  it,  and  ascertained 
the  prices  as  near  as  we  could,  which  occupied 
several  days."  (Record  p.  31).  Fleischman,  plain- 
tiff in  error,  says:  "  ''  '•  '  We  started  to  take 
inventory  and  move  the  stock     ''     *     *  "    (Record 
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p.  44)  which  indicates  that  he,  the  seller,  had 
something  to  do  to  the  goods  before  title  was  ready 
to  pass.  And  again  plaintiff  in  error  on  his  direct 
examination  testifies:  ''I  started  to  collect  rent  from 
Rahmstorf  on  May  26th,  1910,  on  which  date  I  think 
we  finished  the  inventory  and  figured  up  what 
was  coming  to  me  on  the  stock  of  goods  sold  to 
Rahmstorf."  (Record  p.  45).  We  submit  that  the 
sale  of  the  stock  of  merchandise  and  business,  in- 
cluding the  good  will,  was  completed,  and  title 
passed  from  the  seller  to  the  buyer,  on  May  26th, 
1910,  and  that  plaintiff  in  error  has  failed  to  show 
that  it  was  on  another  and  earlier  day. 

The  Agreement  Not  to  Engage  in  Like  Business  for 
Three  Years  Was  Incidental  to  the  Sale. 

Fleischman,  plaintiff  in  error,  on  direct  ex- 
amination testified  as  follows:  "Mr.  Rahmstorf 
asked  me  on  the  26th  of  May,  or  after  that,  I  don't 
remember  just  when  it  was,  if  I  would  have  any 
objection  to  making  such  an  agreement.  I  told  him 
no;  that  I  didn't  think  I  would  ever  go  into  busi- 
ness again;  I  figured  on  going  outside."  (Record 
p.  45).  "The  circumstances  with  reference  to  my 
signing  the  contract  Plaintiff's  Exhibit  A  were:  I 
think  it  was  the  26th  of  May.  Not  before  this;  it 
might  have  been  after,  after  the  goods  were  all  sold 
to  Mr.  Rahmstorf.  Mr.  Rahmstorf  asked  me  if 
I  would  have  any  objection  to  giving  him  an  agree- 
ment that  I  would  not  enter  into  business  any  more 
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for  three  years.  I  told  him  "No;  I  will  give  you 
that  agreement.  I  am  not  going  in  business  any 
more."  This  was  all  done  in  the  store.  There  was 
nothing  ever  spoken  about  an  agreement  before 
the  26th  of  May.  It  was  made  up  after  the  26th, 
after  the  goods  v/ere  sold  and  in  l-u'.  Kahmstorf's 
possession."  (Record  p.  47).  Altho  plaintiff  in 
error  warps  and  twists  his  testimony  in  an  attempt 
to  show  that  the  agreement  might  not  liave  been 
written  and  executed  until  after  the  26th  day  of 
May,  he  has  not  the  nerve  to  come  out  strong  and 
say  positively  that  it  was  not  signed  on  the  day  it 
bears  date,  and  even  goes  so  far  as  saying:  "I 
think  it  was  the  26th  of  May."  (Record  p.  47). 
In  paragraph  III  of  his  further  separate  and  af- 
firmative answer  and  defence  he  alleges:  "That 
on  or  about  the  first  day  of  June,  1910,  the  de- 
fendant gave  to  the  said  Rahmstorf  a  paper  writ- 
ing in  words  and  figures  in  substance  and  effect, 
as  follows."  (Record  p.  9).  Hovv^ever,  at  the  trial 
he  does  not  testify  to  this  as  the  date,  but  corrobor- 
ates the  straight  and  positive  testimony  of  de- 
fendant in  error,  who  says:  "I  also  told  him  ^'  * 
he  would  have  to  make  a  contract  that  he  was 
going  to  leave  the  country,  or  that  he  was  not 
going  to  conduct  any  business,  which,  of  course,  he 
said  it  was  thoroughly  understood  that  he  was  go- 
ing to  leave  Alaska  anyway."  (Record  pp.  30-31). 
This  conversation  took  place  some  time  prior  to 
26th  May,  when  negotiations  began  between  the 
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parties.  Defendant  in  error  further  says:  ''Then 
on  May  26th — I  ah-eacly  told  him  before  that  I  was 
wiih'ng  to  settle  with  him,  to  pay  the  purchase  price 
—on  May  26th  I  told  him  to  have  this  agreement 
which  we  made  before — (objection  by  Mr.  Gil- 
lette). He  then  retired  to  the  corner  which  he  used 
as  a  postoffice  in  my  ov/n  place,  and  on  his  own 
typewriter  he  drew  up  the  agreement,  and  signed  it, 
and  witnessed  it  by  F.  J.  Kalning.  After  he  hand- 
ed me  the  signed  agreement,  I  paid  him  the  price 
of  eighteen  or  nineteen  hundred  dollars — I  don't 
remember  exactly  how  much — v/hich  closed  the 
whole  transaction."  (Record  p.  31).  Nowhere  in 
the  record  is  this  testimony  given  by  defendant  in 
error,  that  the  agreement  to  not  engage  in  business 
v/as  signed  and  delivered  to  him  before  the  pur- 
chase price  for  the  goods  was  paid  over,  disputed 
or  denied;  there  is  therefore  nothing  in  the  record 
in  this  case  tending  to  bolster  up  plaintiff  in  error's 
contention  that  the  agreement  was  not  a  part  of 
and  incidental  to  the  sale  of  the  business,  but  on  the 
contrary  it  has  been  clearly  shov/n  that  said  agree- 
ment to  not  engage  in  business  was  incidental  to  the 
contract  of  sale  and  that  the  consideration  for  this 
agreement  was  the  price  paid  for  the  business  and 
good  will. 

Plaintiff  in  error,  in  his  Brief  p.  17,  says  that: 
"Rahmstorf  shows  himself  by  the  record  to  be  a 
shrewd  business  man;  he  is  not  that  happy-go- 
lucky  sort  indigenous  to  the  Far  North,  otherwise 


he  would  not  liave  conceived  the  idea  of  getting  a 
contract  to  refrain  out  of  Fleischman  before  he  left 
the  country."  Now  let  us  see  what  the  attitude  of 
plaintiff  in  error  was  at  the  time  he  signed  the 
agreement.  He  says  in  his  Answer  that  he  "sign- 
ed said  paper  because  of  his  intention  to  leave 
Alaska  as  aforesaid,  and  believing  the  same  could 
not  be  enforced  in  any  event."  (Record  p.  10). 
(Black  face  ours.)       ^  •         i        ■ 

What  does  the  Circuit  Court  of  Appeals  think 
of  a  man  who  deliberately  enters  into  a  contract 
for  a  valuable  consideration,  believing  at  the  time 
he  does  so  that  it  can  not  be  enforced  against  him, 
and  then  complains  afterwards  that  it  was  done 
for  the  purpose  of  oppression  and  for  the  purpose 
of  running  him  out  of  the  country,  (Brief  p.  18) 
and  this  notwithstanding  the  fact  that  he  drew 
the  agreement  himself,  using  his  own  language, 
on  his  own  typewriter,  without  pressure  or  duress 
of  any  kind  brought  upon  him  by  defendant  in 
error;  and  further  admitted  on  direct  examination 
in  answer  to  Rahmstorf's  question  if  he  had  any 
objection  to  making  such  an  agreement:  "I  told 
him  No;  that  I  didn't  think  I  would  ever  go  into 
business  again;  I  figured  on  going  outside."  (Record 
p.  45).  He  has  certainly  shown  his  willingness  to 
make  this  agreement,  and  there  is  no  strength  to 
his  argument  that  it  was  separate  and  apart  from 
the  sale  of  his  business. 
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There  Was  a  Breach  of  Contract. 

Plaintiff  in  error  admits: 

(1)  That  he  was  employed  in  Kalning's  store 
(Miners'  Store)  continuously  since  June  .1st,  1912, 
until  May  26th,  191o,  and  after.     (Record  p.  39). 

(2)  He  went  to  Tanana  and  purchased  the 
goods  for  Kalning  (Exhibits  1  &  2),  and  that  Rain- 
ing was  not  along.    (Record  pp.  46  and  49). 

(3)  He  did  the  corresponding  for  Kalning. 
(Record  p.  49). 

(4)  He  had  full  supervision  of  the  store  whea 
Kalning  was  not  there.     (Record  p.  50). 

(5)  Kalning  was  av/ay  from  Rampart  ii'ost 
of  the  time — only  at  the  store  once  a  week  or  once 
in  two  weeks  (Record  p.  49)  until  September  1912, 
when  Kalning  ceased  mining  operations.  (Record 
p.  51). 

(6)  He  had  the  care,  custody  and  manage- 
ment of  the  store  as  clerk.     (Record  p.  50). 

(7)  Was  selling  the  same  kind  of  goods 
Rahmstorf  is  selling,  except  liquors.  (Record  p. 
50). 

(8)  He  ordered  goods  for  the  store  in  his  own 
name.  See  plaintiff's  Exhibit  *'C."  (Record  pp. 
17  to  21). 

Defendant  in  error,  Rahmstorf,  testified  in  sub- 
stance as  follows: 

(a)  Fleischman  the  defendant  (plaintiff  in 
error)  is  managing  that  store.  Kalning  was  en- 
gaged in  mining  on  Little  Minook  Creek  and  only 
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was  in  the  store  on  Sundays  up  to  fall  of  1912. 
(Record  p.  34). 

(b)  Fleischman  always  did  the  business;  from 
Kalning's  actions  he  never  did  any  business  there 
at  all  so  far  as  I  am  concerned.  '  *  *  (Record 
P-35). 

After  reading  the  testimony  of  both  parties 
there  can  be  no  doubt  but  that  plaintiff  in  error 
ironi  June  Ist,  1912,  to  September,  1912,  was  in  sole 
chai'ge  of  the  store,  the  alleged  owner,  Kalning,  dur- 
ing that  period  being  engaged  in  mining  and  only 
coming  to  the  store  once  in  a  week  or  two,  and  then 
taking  no  part  in  the  business,  and  after  closing- 
down  his  mining  operations  Kalning  seems  to  have 
acted  more  as  a  handy  man,  "chopping  wood,  carry- 
ing water,  delivering  goods  and  doing  all  sorts  of 
work  outside  the  store,"  (Record  p.  35)  leaving 
Fleischman,  plaintiff  in  error,  in  full  charge. 

As  to  whether  these  acts  of  plaintiff  in  error 
constituted  a  breach  of  the  contract,  the  following 
authorities  are  cited  as  being  in  point: 

Canady  v.  Knox,  94  Pac.  652,  (Wash.)  where 
defendant  was  employed  in  some  capacity  in  a  meat 
market  after  selling  his  business  with  the  good  will, 
coupled  v/ith  an  agreement  that  "he  will  not  enter 
into  the  butcher  business,  nor  kill  any  animals  for 
the  purpose  of  peddling  or  sale  of  any  nature,  only 
for  his  own  private  use  in  the  town  of  Almira  or 
adjacent  territory,"  the  court  says: 

"His  ovv^n  evidence  shows  that  he  violated 


*'this  agreement.  He  killed  and  butchered 
"animals  for  sale  in  Almira,  being  for  pur- 
eposes  other  than  his  own  private  use.  He 
"had  been  engaged  in  the  new  market  eith- 
"er  as  an  employe  or  in  some  other  capaci- 
"ty,  and  had  also  peddled  meat  in  and  near 
"Almira  from  a  delivery  wagon.  The  evi- 
"dent  intention  of  the  written  contract  was 
"that  the  appellant  should  in  no  way  com- 
"pete  with  the  respondent's  business  either 
"himself,  personally,  or  in  any  other  man- 
"ner,  directly  or  indirectly.  Such  intent  is 
"shown  by  the  one  specified  exception  re- 
"serving  to  appellant  the  right  to  kill  ani- 
"mals  for  his  own  private  use.  There  would 
"be  no  question  of  his  having  violated  the 
"contract,  even  though  he  had  been  permit- 
"ted  to  show  that  the  new  market  was  own- 
"ed  and  operated  by  Flynn,  and  that  he  was 
"Flynn's  employe." 
In  20  Cyc.  1280,  we  find  the  following: 

"It  is  not  unusual  for  the  seller  of  the  good- 
"will  of  an  established  business  to  enter 
"into  an  agreement  with  the  buyer  to  re- 
"frain  from  entering  into  competition  with 
"him  within  specified  territorial  limits  or 
"for  a  specified  time.  So  long  as  the  pur- 
"chaser  continues  in  the  business,  and  the 
"stipulation  remains  in  force,  the  vendee 
"cannot    lawfully    enter   into    competition 
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''v/ith  him  either  on  his  ov/n  account  or  as 
"the  agent  and  business  manager  of  an- 
"other." 
Also  Vol.  21  American  &  Eng^iish  Ency.  of  Law, 
p.  859.  (2nd  Ed). 

"Acting  as  Agent  or  EmpL'iv?. — .V  covenr.nt 
"not  to  carry  on  a  certain  trade  is  brol^en 
"where  the  covenantor  does  so  as  the  agent, 
"or  manager,  or  employe  of  another." 
GEIGER  V.  CAWLEY,iMich.)  i09  N.  W.  1064, 
wherein  it  is  held  that: 

"An  agreement  of  one  not  to  carry  on  a 
"certain  business  in  a  certain  place  for  a 
"certain  time,  on  penalty  of  paying  a  cer- 
"tain  sum,  is  breached  by  his  carrying  it 
"on  as  trustee  of  another."      (Syllabus) 
"Had  defendant  desired  to  reserve  the  right 
"to  carry  on  business  for  others,  he  should 
"have  inserted  it  in  the  contract."  (p.  1065) 
American  Ice  Co.  v.  Meckel,  95  N.  Y.  Supple- 
ment, p.  1060,  being  the  case  of  an  ice  dealer  who 
sold  his  business  and  good  will  Vvdth  agreement  not 
to  engage  in  the  business,  directly  or  indirectly.  We 
quote  from  the  syllabus: 

"The  defendant  remained  in  the  business  in 
"the  em})loy  of  the  successive  owners,  and 
"for  several  years  had  charge  of  the  busi- 
"ness  at  West  Washington  Market  as  the 
"agent  of  the  plaintiff.  The  plaintiff  pre- 
"sents   a   prima   facie   case   that  the   de- 
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''fendant  left  its  employ,  and  entered  the 
"employ  of  one  of  its  competitors,  and  has 
"endeavored  with  considerable  success  to 
"solicit  the  customers  of  the  plaintiff,  who 
"were  formerly  customers  of  Mulford  & 
"Meckel  to  become  customers  of  his  new 
"employer.  This  is  clearly  a  violation  of 
"his  covenant,  to  the  right  to  enforce  which 
"the  plaintiff  has  succeeded." 

The  facts  in  this  case  are  somewhat  similar  to  the 
ease  at  bar,  and  answers  the  argument  of  counsel 
for  plaintiff  in  error  in  their  Brief  p.  22,  where 
they  say:  "Rahmstorf  himself  caused  the  first 
breach  thereof  by  employing  Fleischman  as  a  clerk 
in  his  own  store."  This  is  weak  argument  and 
foolishness,  as  coui'ts  look  with  favor  upon  con- 
tracts of  the  nature  of  the  one  in  suit  and  give  it 
that  construction  which  seems  most  in  consonance 
with  the  intent  of  the  parties.  An  established  busi- 
ness in  a  desirable  locality  has  value  independent  of 
the  actual  value  of  the  stock  that  may  be  on  hand. 
Fleischman  had  been  in  business  at  Rampart  for 
about  twelve  years  when  he  sold  to  Rahmstorf.  It 
is  obvious  that  the  purpose  of  this  agreement  was 
to  transfer  to  Rahmstorf  as  far  as  could  be  done  the 
personal  favor  of  Fleischman  in  the  community. 
This  purpose  was  accomplished  in  the  only  way  it 
could  be  accomphshed,  namely,  by  an  agreement 
on  the  part  of  Fleischman  that  he  would  not  en- 
gage in  any  way  in  the  line  of  general  merchandise 
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in  Rampart  for  three  years.  It  is  likewise  obvious 
that  Rahmstorf  would  not  have  the  benefit  of  this 
part  of  his  bargain  if  Fleischman  is  permitted  to 
engage  in  the  same  line  of  business  within  the  pro- 
hibited time  in  the  town  of  Rampart  Avhere  he  was 
well  known  and  in  which  his  personnel,  influence 
and  popularity  would  favor  the  competing  business 
to  the  injury  and  damage  of  Rahmstorf.  and  there 
was  and  could  be  no  breach  or  waiver  of  the  agree- 
ment by  reason  of  Rahmstorf  employing  Fleisch- 
man for  a  season.  In  the  American  Ice  Co.  v. 
Meckel  ^'ase  above  cited  the  defendant  remained  in 
the  employ  of  the  company  he  sold  to  for  several 
years  before  he  engaged  with  a  competing  business, 
but  the  court  did  not  take  that  fact  into  considera- 
tion in  his  favor  in  holding  that  he  had  violated  his 
agreement. 

In  Jefferson  v.  Narkert  &  Company,  112  Ga. 
498,  37  S.  E.  758,  the  court  in  considering  a  parallel 
case  where  the  defendant  had  obligated  himself  not 
to  engage  in  the  business  of  selHng,  handling  or 
packing  meats  during  a  specified  and  reasonable 
time  said  that  the  defendant — 

''could  not,  without  violating  that  contract, 
"carry  on  in  that  city,  during  the  period 
"covered  by  the  agreement  a  similar  busi- 
"ness  for  another,  or  in  another  name,  of 
"which  he  was  the  exclusive  manager,  and 
"the  success  of  which  depended  upon  his 
"skill,  efficiency,  influence,  and  popularity. 
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u:;:  rpj^g  contract  is  not  confined  to 

"preventing  him  from  entering  upon  such 
"business  in  his  own  name,  as  owner  and 
"proprietor  thereof.  It  can  be  violated  as 
"much  by  an  employe  and  agent,  especially 
"one  who  has  the  conduct  and  control  of 
"the  business,  as  it  could  v^ere  he  the  pro- 
"prietor  of  the  business  in  which  he  en- 
"gaged." 

See  also  Nelson  v.  Delaney  (la.)  113  N.  W.  843. 
(Deft,  engaged  in  son-in-law's  business). 

Nelson  v.  Brassington  (Wash.)  11 G  Pac.  629. 

Smith  V.  Webb,  (Ala.)  58  So.  913. 

McAuliife  v.  Vaughan,  (Ga.)  70  S.  E.  322. 

See  also  Johnson  v.  Blanchard,  116  Pac.  973, 
(Cal.)  in  which  the  Court  says: 

"Another  ground  of  objection  to  the  com- 
"plaint  is  that  it  appears  therefrom  that 
"defendant  was  not  engaged  in  business  on 
"his  own  account,  but  merely  as  the  em- 
"ploye  of  others.  It  appears  that  defendant 
"was  conducting  the  business  under  the 
"name  of  Rynerson-Blanchard  Company, 
"and  that  he,  together  xAth  his  wife  and 
"her  father,  o\vned  the  business,  and  that 
"he  was  manager  and  executive  head  there- 
"of.  The  complaint  thus  clearly  shows  that 
"defendant  had  'entered  into  a  similar  busi- 
"ness  to  that  contracted  to  be  sold.'  Con- 
"ceding  that  he  possessed  no  pecuniary  in- 
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"terest  in  the  enterprise,  nevertheless  en- 
"gaging  in  soliciting  business  for  the  Ryner- 
''son-Blanchard  Company,  who  was  a  com- 
''petitor  of  plaintiff,  was  a  violation  at 
'least  of  the  spirit  of  his  covenant." 
and  in  Kramer  v.  Old,  119  N.  C.  1  25  S.  E.  813,  34 
L.  R.  A.  389,  56  Am.  St.  Rep.  650,  the  court  says: 

"It  is  the  duty  of  the  court  to  restrain  the 
'^contracting    parties    from    violating    the 
"spirit,  as  well  as  the  letter  of  the  agree- 
"ment.     Under  a  fair  and  just  interpre- 
"tation  of  its  terms,  the  stipulation  meant 
"that  the  three  defendants  v/ould  not  en- 
"gage  in  business,  so  as  to  bring  their  skill, 
"names,  and  influence  to  the  aid  of  any 
"competitor   carrying  on   the   same   trade 
"within  the  prohibited  limits." 
It  is  argued  in  the  Brief  of  plaintiff  in  error 
(Brief  p.  22)  that  no  ulterior  interest  on  the  part 
of  Fieischman  in  the  Miners'  Store  can  be  presumed 
under  the  pleadings  or  the  facts  proved,  and  that 
Fieischman  avoided  EVEN  THE  APPEARANCE 
OP'  EVIL  by  withholding  his  own  name  or  credit 
irom  the  business,  and  also  that  he  never  endeavor- 
ed to  dravv^  off  any  trade  or  customers  of  Rahmstorf. 
(Brief  p.  21;  Record  p.  47).    irlowever,  it  is  evident 
from  the  record  that  Fieischman  expected  trouble 
from  Rahmstorf  on  account  of  his  engaging  in  tlie 
merclij  rdise  business  at  Rampart  within  the  pro- 
]i"bited  period,  and  evidently  his  theory  regarding 
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the  matter  was  that  as  long  as  he  did  not  carry 
on  business  in  his  own  name  he  would  not  violate 
his  agreement  to  refrain,  hence  he  says:  "I  kept  a 
very  accurate  system  of  books  and  papers  for  F.  J. 
Kalning  while  I  was  clerking  for  him.  I  was  care- 
ful that  any  little  item  billed  to  myself  was  correct- 
ed in  each  case,  because  I  had  heard  that  Mr.  Rahm- 
storf  threatened  to  bring  suit  against  me.  I  was 
careful  that  no  article  should  be  charged  to  me,  ex- 
cept perhaps  talking  machines."  (Record  p.  49) 
but  the  record  nevertheless  shows  that  people  deal- 
ing v/ith  him  thought  he  was  the  man  running  the 
business  or  they  would  not  have  consigned  goods  to 
his  name,  (See  Exhibit  C,  Record  pp.  17-21)  nor  was 
it  necessary  for  Rahmstorf  to  allege  and  prove  that 
Fleischman  had  drawn  off  any  of  his  trade  or 
customers. 

Johnston  v.  Blanchard,  116  Pac.  973. 
As  to  Amount  of  Damages  Contemplated  by  Parties. 
Counsel  for  plaintiff  in  error  take  up  nearly 
four  pages  in  their  brief  to  discuss  the  question  as 
to  "What  damages  were  contemplated  by  the  parties 
in  case  of  a  breach?"  (Brief  pp.  23-26).  The  dam- 
ages in  a  case  of  this  sort  must  necessarily  be  un- 
certain and  difficult,  if  not  impossible  of  accurate 
determination,  and  therefore  come  within  the  rule 
permitting  parties  to  agree  upon  vvhat  the  damages 
shall  be,  and  the  same  may  be  enforced  as  liquidated 
damages. 

13  Cyc.  99. 
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Canady  v.  KnoX,  86  Pac.  930,  and  cases  cited 
therein.  During  the  year  Fleischman  was  violating 
his  contract  by  accepting  employment  from  a  com- 
petitor, Rahmstorf  testified  that  he  did  about 
$20,000  general  merchandise  business,  (Record  p. 
41)  and  that  as  a  consequence  «-i  Fleischman's 
breach  "the  sales  decreased  quite  heavy,  at  least 
fifty  per  cent,"  (Record  p.  34),  so  it  would  appear 
from  the  record  that  the  sum  fixed  by  the  parties  in 
the  agreement  can  not  be  so  grossly  disproportion- 
ate to  the  actual  damages  as  to  be  unconscionable; 
and  as  the  trial  judge  said  in  his  opinion,  the  result 
might  not  have  been  different  even  if  evidence  had 
been  admitted  to  show  actual  damages.  (Record  p, 
75). 

Answer  to  Argument  Upon  the  Law. 

As  to  Assignments  of  Error  I,  II,  Hi  and  VIII. 

No  reasons  are  given  in  any  of  the  assignments 
why  the  rulings  of  the  trial  court  were  erroneous, 
and  we  submit  also  that  no  reasons  are  given  in 
the  brief  showing  error  in  these  assignments.  Coun- 
sel for  plaintiff  in  error  cite  your  honors  to  Vol. 
13  Cyc.  p.  101  on  the  proposition  "that  the  general 
rule  as  to  liquidated  damages  is  not  applicable  to 
contracts  for  the  payment  of  money  alone;  in  such 
cases  the  courts  construe  the  damages  as  penalty." 
This  rule,  however,  does  not  apply  to  the  case  at 
bar.  Just  two  pages  ahead  of  this  citation  by  coun- 
sel for  plaintiff  in  error  the  court  v/ill  find  the  fol- 
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lowing,  which  applies  to  the  class  of  cases  in  ques- 
tion here  under  consideration,  to-wit: 

"Where  a  contract  has  been  made  not  to 
''engage  in  any  particular  profession  or 
"business  within  stated  limits,  it  has  been 
"the  policy  of  the  courts  to  construe  such 
"an  agreement  as  liquidated  damages  rath- 
"er  than  a  penalty,  in  the  absence  of  any 
"evidence  to  show  that  the  amount  of  dam- 
"ages  claimed  is  unjust  or  oppressive,  or 
"that  the  amount  claimed  is  disproportion- 
"ate  to  tlie  damages  that  would  result  from 
"the  bleach  or  breaches  of  the  several 
"covenants  of  the  agreement.  While  the 
"decisions  in  this  class  of  cases  are  usually 
"based  upon  the  fact  that  the  damages  are 
"uncertain  and  cannot  be  estimated,  it  has 
"also  been  held  that  where  there  is  a  prom- 
"ise  to  pay  a  particular  sum  in  case  of 
•  "breach,  or  where  the  payment  of  the  sum 
"named  is  the  very  substance  of  the  agree- 
"ment,  a  recovery  may  be  had  for  the  sum 
"named." 

13  Cyc.  99. 
Where  is  there  any  evidence  in  this  case  to  show 
that  the  damages  claimed  are  unjust  or  oppressive 
upon  the  part  of  plaintiff  in  error?  Not  a 
syllable,  yet  he  asks  tliis  court  to  take  it  out  of 
the  general  rule  laid  dovvn  by  the  courts  in  cases 
of  this  class,  and  hold  that  it  is  a  penalty  instead 
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of  liquidated  damages-  The  trial  court's  ruling  in 
these  particulars  was  correct  and  should  not  be 
disturbed.  -  .  -^ ;    .:  .^ 

As  to  Assignment  of  Error  VI,  Vli,  X,  XI,  XII, 
XIII  and  XIV. 

Plaintiff  in  error  having  waived  assignments 
IV,  V  and  IX,  it  is  unnecessary  to  notice  them. 

Most  of  the  argument  for  plaintiff  in  error  is 
built  up  from  the  erroneous  premise  that  the  agree- 
ment Exhibit  A  herein  Vv^as  entered  into  between  the 
parties  at  some  time  after  the  sale  of  the  business 
and  good  will  had  been  completed,  and  upon  a 
separate  consideration.  It  is  submitted,  however, 
that  the  record  plainly  shows  that  this  agreement 
Exhibit  A  was  made  at  the  time  and  as  a  part  of  the 
transaction  for  the  sale  of  the  business  and  good 
will,  and  this  being  the  case  much  of  the  argument 
of  plaintiff  in  error  is  not  applicable  to  the  facts  as 
proved. 

Counsel  has  quoted  copiously  from  Sun  Print- 
ing Co.  vs.  Moore  185  U.  S.  642;  46  L.  Ed.  366,  and 
we  may  be  pardoned  for  quoting  a  few  words  from 
the  opinion  in  that  case  ourselves  to  show  how  the 
Supreme  Court  of  the  United  States  stands  upon 
the  doctrine  of  liquidated  damages  and  penalties. 

''The  decisions  of  this  court  on  the  doctrine 
"of  liquidated  damages  and  penalties  lend 
"no  support  to  the  contention  that  parties 
"may  not  bona  fide,  in  a  case  where  the 
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"damages  are  of  an  uncertain  nature,  esti- 
"mate  and  agree  upon  the  measure  of  dam- 
"ages  which  may  be  sustained  from  the 
''breach  of  an  agreement.       On  tlie  con- 
"trary,  this  court  has  consistently  main- 
stained  the  principle  that  the  intention  of 
"the  parties  is  to  be  arrived  at  by  a  proper 
"construction  of  the  agreement  made  be- 
"tween  them,  and  that  whether  a  particular 
"stipulation  to  pay  a  sum  of  money  is  to 
"be  treated  as  a  penalty,  or  as  an  agreed 
"ascertainment  of  damages,  is  to  be  de- 
"termined  by  the  contract,  fairly  construed, 
"it  being  the  duty  of  the  court  always, 
"where    the   damages    are   uncertain    and 
"have  been  liquidated  by  an  agreement,  to 
"enforce  the  contract."  (p.  662;  L.  Ed.  378). 
Were  Damages  Stipulated  in  Agreement  a  Penalty 
Or  Liquidated  Damages? 
Damages  are  deemed  liquidated  at  the  stipulat- 
ed sum  when  the  actual  damages  contemplated  at 
the  time  the  agreement  was  made  are  in  their  na- 
ture uncertain,  and  unascertainable  with  exactness, 
and  may  be  dependent  upon  extrinsic  considerations 
and  circumstances,  and  the  amount  fixed  is  not  on 
the  face  of  the  contract  out  of  all  proportion  to  the 
probable  loss. 

Curtis  V.  Van  Bergh,  161  N.  Y.  47;  55  N.  E.  398. 
Ward  V.  Hudson  River  Bldg.  Co.  125  N.  Y.  230; 
26  N.  E.  256. 
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Defendant  in  eiTor  contends  that  the  sum  of 
$2,000  Fleischman  promised  to  "forfeit"  in  his  con- 
tract should  he  engage  in  the  Hne  of  general  mer- 
chandise within  three  years  from  May  2Gth,  1910, 
can  only  be  construed  by  the  court  as  "liquidated 
damages"  and  not  as  a  penalty,  anvl  that  ^^llon  ilie 
defendant  in  error  showed  a  breach  of  that  cove- 
nant he  was  entitled  to  stand  strictly  u.pon  the  terms 
of  the  same,  and  the  award  by  the  trial  court  of  the 
amount  fixed  by  the  parties  themselves  was  just 
and  proper. 

The  courts  have  long  recognized  the  difficulty 
arising  in  fixing  the  actual  damages  in  cases  of  this 
character. 

In  1  Suth.  Dam.  p.  507,  the  author  says: 

"The  damages  for  breach  of  contract  lor 
''the  purchase  of  the  good  will  of  an  estab- 
"lished  trade  or  business  are  so  absolutely 
''uncertain  that  courts  have  recognized  the 
"fullest  liberty  of  parties  to  fix  before- 
"hand  the  amount  of  damages  in  that  class 
"of  cases.     In  the  decision  of  such  cases 
"the  strongest  expressions  are  to  be  found 
'"to  the  effect  that  courts  have  no  power 
"to  defeat  that  intention  on  the  pretext  of 
"relieving  from  a  bad  bargain." 
The  Supreme  Court  of  the  State  of  Washing- 
ton has  passed  directly  upon  this  point  in  a  Ccise 
on  all  fours  with  the  one  at  bar,  the  term  of  con- 
tract, the  amount  to  be  "forfeited"  in  case  of  breach 
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and  language  being  similar,  being  the  case  of  Cana- 
dy  V.  Knox,  86  Pac.  930,  the  Syllabus  being  as  fol- 
lows : 

"Where    the   contract   for   the    sale    of   a 

"butcher  business  obligated  the  sellers  not 

;'to  again  engage  in  business  in  competi- 

"tion  with  the  buyer  for  a  term  of  three 

"years,  and  provided  that  on  breach  of  such 

"provision  the  sellers  would  forfeit  to  the 

"buyer    $2,000,    such    amount    was   prima 

"facie  an  agreement  for  liquidated  dam- 

"ages,  and  not  a  penalty." 

This  same  case  was  again  before  the  Supreme  Court 

of  Washington  reported  in  94  Pac.  652,  when  the 

question  under  consideration  v/as  again  raised,  and 

the  court  said : 

"Some  contention  is  made  by  appellant  to 
"the  effect  that  the  $2,000  named  in  the 
"contract  was  a  penalty,  and  that  no  actual 
"damages  has  been  shov/n.  In  our  former 
"opinion  (86  Pac.  930)  we  disposed  of  this 
"suggestion  contrary  to  appellant's  con- 
"tention,  and  that  decision  has  become  the 
"law  of  this  case.  The  appellant  at  no 
"time  asked  to  introduce  evidence  in  addi- 
"tion  to  that  above  mentioned.  His  own 
"testimony  sustained  respondent's  allega- 
"tion  that  he  had  violated  the  contract. 
"He  and  respondent  had  agreed  on  the 
"stipulated    damages    for    such    violation, 
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"and  the  court  propei'ly  directed  a  judg- 
f:  "ment  in  respondent's  favor/' 

f  (Canady  v.  Knox,  94  Pac.  (i52) 

In  Potter  v.  Alircns,  43  Pac.  388.  (Cal.),  it  was 

contended  that  tlie  plaintiff  was  not  entiibd  to  the 
amount  of  damages  found  by  the  court.  No  evi- 
dence was  put  in  by  plaintiff  to  establish  any  actual 
damages  suffered,  but  relying  upon  the  stipuiatioa 
on  that  subject  contained  in  the  contract  of  sale, 
plaintiff  contented  himself  with  showing  a  breach 
of  the  latter,  and  rested.  The  contract  provided 
that  for  a  violation  of  their  covenant  to  refrain 
from  engaging  in  a  like  business  the  defendant 
agreed  to  pay  to  the  purchasers,  or  to  their  assigns, 
"the  sum  of  $3,000  as  liquidated  damages."  Defend- 
ant contended  that  this  provision  was  in  the  nature 
of  a  penalty,  notwithstanding  the  amount  therein 
designated  is  termed  "Liquidated  Damages,"  and 
that  plaintiff  was  required  to  prove  the  actual  dam- 
age suffered  by  him,  and  be  confined  to  the  amount 
as  shown.    The  court  in  its  oi)inion  said: 

"This  contention  is  clearly  untenable.  While 
"the  definition  of  i)arties  in  contracts  or 
"this  character  is  not  the  invariable  and 
''controlling  guide  for  construction,  the 
''subject-matter  of  the  contract  in  this  Cc^se 
"was  such  as,  in  its  very  nature,  in  dee 
"of  a  breach,  to  render  the  proof  of  dam- 
"ages  extremely  difficult,  if  not  impossible, 


25 

^'ancl  to  manifestly  make  a  case  for  liqui- 
"dated  damages." 
Defendant  in  error  cites  the  following  cases  as 
also  being  in  point  on  this  question: 

iiii]]  et  al.  V.  Angus,  et  al,  118  Pac.  284  (Or) 
(See  Glh  S:  7ih  Syiiabi  and  p.  288). 

Shafer  v.  Sloan,  85  Pac.  162-3  &  cases  cited 
therein. 

Geiger  v.  Cawley,  109  N.  W.  1064. 
Wills  V.  Forester,  124  S.  W.  1090  (Mo)  Syllabus 
as  follows: 

"Damages:      Where  a  contract  not  to  en- 
"gage  in  a  rival  business  in  a  particular  lo- 
"cality  within  a  specified  time  provides  for 
"the   payment   of  a  stipulated  sum  on   a 
"breach,  the  amount  is  regarded  as  liqui- 
"dated  damages  and  not  as  a  penalty." 
As  to  Assignment  XiV.      Amendment  at  Trial. 
There  could  be  no  error  in  the  court  allowing 
plaintiff  below  to  amend  his  complaint  by  insert- 
ing in  paragraph  VI  the  words  "As  managing  clerk 
of  the  Miners'  Store,"  as  the  trial  judge  in  granting 
the  amendment  aptly  said: 

"I  do  not  see  that  it  would  particularly 
"change  the  issues  here.     I  don't  see  that 
"the    defendant's    testimony    would    have 
"been  any  different."  (Record  p.  55). 
Counsel  in  their  brief  (p.  38)   ask:     "If  the  pur- 
pose of  the  contract  was  to  exclude  Fleischman 
from  accepting  employment  as  a  clerk,  why  did 
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Rahmstorf  employ  him?"  We  nns\v(>r  tliis  by  ask- 
imc  another  question:  If  Fleischnian  desired  to  re- 
serve the  right  to  carry  on  business  for  others  as 
agent  or  manafzer,  why  didn't  he  insert  it  in  his  oon- 
traet.    See  Geigor  v.  Caw?ey,  supra,  p.  1  ()(>'). 

As  to  Assignments  XV,  XVI,  X\  .i  ai^J  ^^v  j.Lx. 

Plaintiff  in  erroi*  has  something  to  say  under 
this  sub-heading  in  his  brief  (p]\  'jS-:]!))  which 
squints  at  the  proposition  that  the  contract  in  ques- 
tion was  unhiwful,  being  in  restraint  of  trade  or 
business,  and  cites  a  number  of  cases,  not  one  of 
which  has  reference  to  a  contract  to  refrain  from 
engaging  in  business  after  seUing  the  good  will 
thereof,  and  a  remarkable  thing  about  plaintiff  in 
error's  brief  is  that  counsel  seem  to  have  studiously 
kept  away  from  citing  any  single  case  tlvr^rein  in 
which  the  subject-matter  of  the  action  was  a  con- 
tract in  any  way  similar  to  the  one  in  this  case. 
On  this  question  of  restraint,  in  addition  to  the 
cases  already  cited,  many  of  wliich  touch  upon  this 
§ubject,  we  cite  especially  Thomas  v.  Gavin,  (N.  M.) 
no  Pac.  841. 

In  conclusion  we  submit  that  plaintiff  in  en-or 
has  failed  to  point  out  to  the  court  any  error  of 
the  trial  court  v/hich  v/ould  warrant  a  reversal  of 
the  case  or  that  the  matter  should  be  remanded  for 
trial  on  the  issue  of  damages.  The  weight  of  au- 
thority is  unquestionably  in  favor  of  enforcing  con- 
tracts such  as  the  one  under  consideration,  and  de- 
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fendant  in  error  prays  that  the  judgment  of  the 
trial  court  be  affirmed. 

Respectfully  submitted, 

FERNAND   DE   JOURNEL  and 
G.  B.  ERWIN, 

Attorneys  for  Defendant  in  Error. 
Dated  Fairbanks,  Alaska. 

April  22nd,  1915. 
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Names  and  Addresses  of  the  Attorneys  of  Record. 

BEACH,    SIMON    &    NELSON,    Board    of    Trade, 
Portland,  Oregon,  for  Appellant. 

MANNING,  SLATER  and  LEONARD,  Fenton  Build- 
ing, Portland,  Oregon,  for  Appellee. 


In  the  District  Court  of  the   United  States  for  the  Dis- 
trict of  Oregon. 

GEO.  M.  HEALY,  as  Trustee  in  Bankruptcy  of  the 
estate  and  effects  of  H.  J.  MARTIN, 

Plaintiff, 

V. 

W.  H.  WEHRUNG, 

Defendant. 

CITATION  ON  APPEAL. 

To  W.  H.  Wehrung,  defendant  herein,  and  to  Messrs. 
Manning,  White  &  Hitch,  his  Counsel: 

You  are  hereby  cited  and  admonished  to  appear 
before  the  Circuit  Court  of  Appeals  of  the  9th  Judicial 
Circuit,  at  the  City  of  San  Francisco,  in  the  State  of 
California,  on  the  3rd  day  of  January,  1915,  pur- 
suant to  the  order  allowing  the  appeal  filed  and  en- 
tered in  the  Clerk's  Office  of  the  District  Court  of 
the  United  States  for  the  District  of  Oregon,  from 
a  final  decree  signed,  filed  and  entered  on  the  11th 
day  of  June,  1914,  in  that  certain  suit,  being  in  equity, 
No.  6147  wherein  Geo.  M.  Healy  is  plaintiff,  and 
you  are  defendant  and  appellee,  to  show  cause,  if 
any  there  be,  why  the  decree  rendered  against  the 
said  appellant,  as  in  said  order  allowing  the  appeal, 
is  mentioned,  should  not  be  connected  and  why  jus- 
tice should  not  be  done  to  the  parties  in  that  behalf. 
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WITNESS  the  Honorable  R.  S.  Bean,  United  States 
District  Judge  for  the  District  of  Oregon,  this  5th 
day  of  Dec,  1914. 

R.  S.  BEAN, 
U.  S.  District  Judge  for  the  District  of  Oregon. 

State  of  Oregon, 

County  of  Multnomah,- — ss. 

Due  and  timely  service  of  the  within  Citation 
on  appeal  and  the  receipt  of  a  duly  certified  copy 
all  at  the  city  of  Portland,  in  said  County  and  State, 
is  hereby  admitted. 

JOHN  MANNING, 

Attorney  for  Defendant. 

Filed  December  5,  1914.    G.  H.  Marsh,  Clerk. 
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In  the  District  Court  of  the   United  States  for  the 
District  of  Oregon. 

July  Term  1913. 

Be  it  Remembered,  That  on  the  24th  day  of  October, 
1913,  there  was  duly  filed  in  the  District  Court  of 
the  United  States  for  the  District  of  Oregon,  a  Bill 
of  Complaint,  in  words  and  figures  as  follows,  to  wit: 

Bill  of  Complaint. 

Jn  the  District  Covrt  of  the   United  States  for  the 
District  of  Oregon. 

Complaint. 

GEO.  M.  HEALY,  as  Trustee  in  Bankruptcy  of  the 
estate  and  effects  of  H.  J.  MARTIN, 

Plaintiff, 

W.  H.  WEHRUNG, 

Defendant. 

The  complaint  of  Geo.  M.  Healy,  of  the  City  of 
Portland,  County  of  Multnomah,  State  of  Oregon, 
as  Trustee  in  bankruptcy  of  the  estate  and  effects 
of  H.  J.  Martin,  Bankrupt,  against  W.  H.  Wehrung, 
the  above  named  defendant,  and  thereupon  the  plain- 
tiff complains  and  says: 

I. 

That  on  the  25th  day  of  March,  1913,  a  petition 
was  filed  in  the  District  Court  of  the  United  States 
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for  the  District  of  Oregon,  by  the  said  H.  J.  Martin 
praying  that  he,  the  said  H.  J.  Martin,  be  declared 
and  adjudicated  a  bankrupt  in  accordance  with  the 
Acts  of  Congress  of  the  United  States,  approved 
July  1,  1898,  as  amended,  known  as  ''The  Bankruptcy 
Act  of  1898." 

II. 

That  on  the  same  date,  by  the  order  of  said  Court, 
said  H.  J.  Martin  was  duly  adjudged  a  bankrupt. 

III. 

That  thereafter  on  the  15th  day  of  April,  1913, 
at  the  first  meeting  of  the  creditors  held  in  said  pro- 
ceedings, pursuant  to  due  notice,  the  complainant, 
Geo.  M.  Healy,  was  duly  elected  Trustee  of  the  es- 
tate and  effects  of  said  bankrupt,  and  immediately 
thereafter  qualified  by  filing  the  required  bond  which 
bond  was  duly  approved  and  ordered  filed  by  this 
Court,  and  was  filed,  and  that  said  complainant 
has  ever  since  been  and  now  is  acting  as  said  Trustee. 

IV. 

That  on  the  25th  day  of  September,  1913,  com- 
plainant petitioned  for  an  order  of  this  Court  author- 
izing and  directing  him  to  bring  action  against  the 
said  W.  H.  Wehrung,  defendant  herein,  for  the  re- 
covery of  the  moneys  hereinafter  referred  to,  and 
thereafter  on  the  13th  day  of  October,  1913,  an  order 
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was    entered    authorizing    and    directing    your    com- 
plainant to  bring  this  action. 

V. 

That  your  complainant  as  said  Trustee,  is  entitled 
to  all  the  property  of  said  bankrupt,  and  is  entitled 
to  all  the  property  which  was  conveyed  or  assigned, 
or  transferred  by  said  bankrupt  contrary  to  the  pro- 
visions of  the  Acts  of  Congress  of  the  United  States, 
approved  July  1,  1898,  as  amended,  known  as  the 
Bankruptcy  Act  of  1898,  as  amended,  and  that  he,  the 
said  complainant,  more  particularly  is  entitled  to 
all  property  transferred,  conveyed,  assigned  or  paid 
by  the  said  bankrupt  within  four  months  of  the  filing 
of  the  petition  in  bankruptcy  by  him  to  any  creditor, 
the  effect  whereof  would  create  a  preference  in  favor 
of  said  creditor,  as  defined  in  the  said  Bankruptcy 
Act,  said  creditor  having  reasonable  cause  to  believe 
that  such  transfer,  payment  or  assignment  would 
effect  a  preference  as  so  defined. 

VI. 

That  on  the  4th  day  of  March,  1913,  and  within 
four  months  of  the  filing  of  the  petition  in  bankruptcy 
by  the  said  H.  J.  Martin,  said  H.  J.  Martin  paid, 
transferred  and  assigned  to  W.  H.  Wehrung,  defend- 
ant herein,  the  sum  of  Fourteen  Hundred  and  Seventy- 
three  and  20-100  ($1473.20)  Dollars,  and  that 
said  sum  was  received  by  the  said  W.  H.  Wehrung, 
or  on  his  behalf,  and  applied  by  him  on  alleged  in- 
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debtedness  of  the  said  bankrupt  to  the  defendant, 
and  that  on  said  date  the  said  W.  H.  Wehrung,  took 
notorious,  exclusive  and  continuous  possession  of 
said  sum  of  money,  to  wit:  Fourteen  Hundred  and 
seventy-three  and  20-100  ($1473.20)  Dollars  belong- 
ing to  H.  J.  Martin,  and  that  at  the  time  of  taking 
and  receiving  said  money  said  H.  J.  Martin  was  in- 
solvent, and  the  said  W.  H.  Wehruug  had  reasonable 
cause  to  believe  that  the  said  transfer,  payment  and 
assignment  of  said  money  would  effect  a  preference 
in  his  favor,  as  defined  in  said  Bankrupcy  Laws,  and 
that  the  said  transfer,  payment  and  assignment  of 
money  to  the  said  defendant  did  effect  such  prefer- 
ence. 

VII. 

That  the  said  Trustee  is  entitled  to  the  said  sum 
of  Fourteen  Hundred  and  seventy-three  and  20-100 
($1473.20)  Dollars  paid  to  and  taken  by  the  Hills- 
boro  National  Bank,  as  aforesaid,  with  interest  there- 
on at  the  rate  of  six  per  cent  per  annum  from  March 
4,  1913. 

WHEREFORE  complainant  prays  for  a  judg- 
ment against  W.  H.  Wehrung  in  the  sum  of  Four- 
teen Hundred  and  seventy-three  and  20-100  ($1473.20) 
Dollars,  with  interest  on  said  sum  at  the  rate  of  6% 
per  annum  from  March  4,  1913,  and  for  the  costs 
and  disbursements  herein. 

BEACH,  SIMON  &  NELSON 

Attorney  for  Trustee  of  the  Estate 
and  effects  of  H.  J.  Martin. 
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UNITED  STATES  OF  AMERICA, 
State  and  District  of  Oregon, 
County  of  Multnomah, — ss. 

I,  Geo.  M.  Healy,  being  first  duly  sworn,  depose 
and  say:  I  am  the  plaintiff  in  the  above  entitled 
action,  whose  name  is  signed  to  the  foregoing  com- 
plaint and  that  all  the  facts  therein  contained  are 
true,  as  I  verily  believe. 

GEO.   M.   HEALY 

Subscribed  and  sworn  to  before  me  this  24  day 
of  October,   1913. 

(Notarial  Seal)  N.  D.  SIMON 

Notary  Public  for  Oregon. 

Filed  Oct  24  1913.    A.  M.  Cannon 

Clerk  U.  S.  District  Court. 


And  afterwards,  to  wit,  on  the  17th  day  of  Novem- 
ber, 1913,  there  was  duly  filed  in  said  Court  and 
cause  an  Answer,  in  words  and  figures  as  follows, 
to  wit: 

Answer. 

Comes  now  the  above  named  defendant  and  for 
answer  to  plaintiff's  complaint  heretofore  filed  herein, 
admits,  denies  and  alleges  as  follows: 

I. 

Admits  paragraphs  1,  2,  3,  and  4  of  plaintiff's  com- 
plaint. 
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II. 

Denies  each  and  every  allegation,  matter  and  thing 
set  out  and  contained  in  paragraph  5  of  plaintiff's 
complaint  and  the  whole  thereof. 

III. 

Admits  that  on  the  4th  day  of  March,  1913,  and 
within  four  months  of  the  filing  of  the  petition  in 
bankrupcy  by  the  said  H.  J,  Martin,  said  H.  J.  Mar- 
tin paid,  asssigned  and  transferred  to  W.  H.  Weh- 
rung,  the  defendant  herein,  the  sum  of  Fourteen 
Hundred  and  Seventy-three  and  20-100  ($1473.20) 
Dollars,  and  that  said  sum  was  received  by  the  said 
W.  H.  Wehrung  and  applied  by  him  on  an  indebted- 
ness of  the  said  bankrupt,  H.  J.  Martin,  due  the 
defendant  W.  H.  Wehrung,  and  that  the  said  W.  H. 
Wehrung  on  said  date  took  notorious,  exclusive  and  con- 
tinuous possession  of  said  sum  of  money,  to  wit,  Four- 
teen Hundred  and  seventy-three  and  20-100  ($1473.20) 
Dollars,  but  said  defendant  denies  each  and  every 
other  allegation,  matter  and  thing  set  out  and  con- 
tained in  said  paragraph  6  of  plaintiff's  complaint 
and  the  whole  thereof. 

IV. 

Denies  each  and  every  allegation,  matter  and 
thing  set  out  and  contained  in  paragraph  7  of  plain- 
tiff's complaint  and  the  whole  thereof. 

WHEREFORE,    defendant   demands   that   he   go 
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hence  without  day  and  that  he  recover  of  the  plain- 
tiff his  costs  and  disbursements  herein. 

MANNING,  WHITE  &  HITCH 
Attorneys  for  Defendant. 

State  of  Oregon, 

County  of  Multnomah, — ss. 

I,  W.  H.  Wehrung  being  first  duly  sworn,  depose 
and  say  that  I  am  the  Defendant  in  the  above  enti- 
tled action;  and  that  the  foregoing  answer  is  true, 
as  I  verily  believe. 

(Sgd)  W.  H.  WEHRUNG. 

Subscribed  and  sworn  to  before  me  this  4th  day 
of  Nov.,  1913. 

(Notarial  Seal)  (Sgd)  ROBERT  E.  HITCH 

Notary  Public  for  the  State  of  Oregon. 

Filed  November  17,  1913.    A.  M.  Cannon,  Clerk. 


And  afterwards,  to  wit,  on  Tuesday,  the  11th  day 
of  June,  1914,  the  same  being  the  80th  Judicial 
day  of  the  Regular  March,  term  of  said  Court; 
Present:  the  Honorable  Robert  S.  Bean  United 
States  District  Judge  presiding,  the  following 
proceedings   were  had   in   said   cause,   to-wit: 

Final  Decree. 

Now,  at  this  day,  come  the  plaintiff  by  Mr.  Ros- 
coe  P.  Nelson,  of  counsel,  and  the  defendant  by  Mr. 
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John  Manning  and  Mr.  Samuel  White,  of  counsel; 
whereupon,  this  cause  comes  on  to  be  tried  by  the 
Court  upon  the  pleadings  and  the  proofs;  and  the 
Court  having  heard  the  evidence  adduced,  the  ar- 
guments of  counsel  and  now  being  fully  advised  in 
the  premises,  it  is  Ordered,  Adjudged  and  Decreed 
that  the  bill  of  complaint  herein  be,  and  the  same 
is  hereby  dismissed,  and  that  said  defendant  do  have 
and  recover  of  and  from  said  plaintiff  his  costs  and 
disbursements  herein  taxed  at  $ 

R.  S.  BEAN, 

Judge. 


And  afterwards,  to  wit,  on  the  5th  day  of  December, 
1914,  there  was  duly  filed  in  said  Court  and 
cause,  a  Petition  for  Appeal,  in  words  and  fig- 
ures as  follows,  to  wit: 

Petition  for  Appeal. 

To  the  Honorable  R.  S.  Bean,  District  Judge: 

The  above  named  plaintiff  feeling  aggrieved  by 
the  decree  rendered  and  entered  in  the  above  en- 
titled cause  on  the  11th  day  of  June,  1914,  does  here- 
by appeal  from  said  decree  to  the  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  for  the  reasons  set 
forth  in  the  assignment  of  error  filed  herewith,  and 
he  prays  that  his  appeal  be  allowed,  and  that  cita- 
tion be  issued  as  provided  by  law,  and  that  a  trans- 
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cript  of  the  record  proceedings  and  documents  upon 
which  said  decree  was  based,  duly  authenticated, 
be  sent  to  the  United  States  Circuit  Court  of  Appeals, 
for  the  Ninth  Circuit  under  the  rules  of  such  court 
in  such  cases  made  and  provided. 

And  your  Petitioner  further  states  that  his  appeal 
is  in  his  capacity  as  Trustee  in  Bankruptcy,  and 
prays  therefore  that  no  security  be  required  of  him 
on  such  appeal. 

GEO.   M.   HEALY 

Trustee  in  Bankruptcy  of  the  estate  and  effects 
of  H.  J.  Martin,  Petitioner. 

BEACH,  SIMON  &  NELSON 

Solicitors  for  Plaintiff. 

Filed  December  5,  1914.     G.  H.  Marsh,  Clerk. 


And  afterwards,  to  wit,  on  the  5th  day  of  December, 
1914,  there  was  duly  filed  in  said  Court  and  cause, 
an  Assignment  of  Errors,  in  words  and  figures 
as  follows,  to  wit: 

Assignment  of  Errors. 

Now  comes  the  Plaintiff  in  the  above  entitled 
cause  and  filed  the  following  Assignment  of  Error 
upon  which  he  will  rely  upon  his  prosecution  in  the 
appeal  of  the  above  entitled  cause  from  the  decree 
made  by  this  Honorable  Court  on  the  11th  day  of 
June,  1914. 
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First:  That  the  United  States  District  Court 
for  the  District  of  Oregon  erred  in  failing  to  enter 
a  decree  herein  in  accordance  with  the  prayer  of  the 
complaint  and  in  dismissing  the  plaiintiff's  Bill  of 
Complaint,  the  basis  of  this  contention  being  that 
the  testimony  required  a  decree  in  favor  of  the  plain- 
tiff in  that  the  evidence  adduced  demonstrated  that 
defendant  within  four  months  prior  to  the  adjudica- 
tion in  bankruptcy  of  H.  J.  Martin,  received  a  prefer- 
ential payment  from  said  Bankrupt,  and  that  said 
defendant  had,  at  said  time,  reasonable  cause  to 
believe  that  the  Bankrupt  was  insolvent  and  that 
the  defendant  would  thereby  and  did  receive  a  greater 
percentage  than  other  creditors  of  the  same  class. 

WHEREFORE,  the  appellant  prays  that  said 
decree  be  reversed,  and  that  said  District  Court 
for  the  District  of  Oregon,  be  ordered  to  enter  a  de- 
cree in  favor  of  the  appellant,  as  prayed  for  in  the 
Bill  of  Complaint  herein. 

GEO.   M.   HEALY 

Trustee  in  Bankruptcy  of  the  estate  and  effects 
of  H.  J.  Martin. 

BEACH,  SIMON  &  NELSON 
Solicitors  for   Plaintiff. 

Due  and  timely  service  of  the  within  assignment 
of  errors  and  the  receipt  of  a  duly  certified  copy  is 
hereby  admitted. 

Portland,   Oregon,   Dec.   5,   1914. 

JOHN  MANNING 

Attys  for  Defendant. 

Filed  December  5,  1914.     G.  H.  Marsh,  Clerk. 
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And  afterwards,  to  wit,  on  Saturday,  the  5th  day 
of  December,  1914,  the  same  being  the  30th  Ju- 
dicial day  of  the  Regular  November  term  of 
said  Court;  Present:  the  Honorable  Robert  S. 
Bean  United  States  District  Judge  presiding, 
the  following  proceedings  were  had  in  said  cause, 
to-wit: 

Order  Allowing  Appeal. 

In  the  District  Court  of  the   United  States  for  the  Dis- 
trict of  Oregon. 

GEO.  M.  HEALY,  as  Trustee  in  Bankruptcy  of  the 
estate  and  effects  of  H.  J.  Martin, 

Plaintiff 

V. 

W.  H.  WEHRUNG, 

Defendant 

On  motion  of  Roscoe  C.  Nelson,  of  counsel  for 
complainant,  it  is  hereby  ordered  that  the  appeal 
to  the  U.  S.  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit,  from  the  decree  heretofore  entered  and  filed 
herein  be  and  the  same  is  hereby  allowed,  and  that 
a  certified  transcript  of  the  record,  testimony,  ex- 
hibits, stipulations  and  all  proceedings  be  forthwith 
transmitted  to  the  said  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  and  that  no  security  on  appeal 

be  required. 

R.    S.   BEAN 

Judge. 
Dated:  Dec.  5,  1914. 

Filed  December  5,  1914.     G.  H.  Marsh,  Clerk. 
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And  afterwards,  to  wit,  on  the  5th  day  of  December, 
1914,  there  was  duly  filed  in  said  Court  and  cause, 
a  Praecipe  for  Transcript  in  words  and  figures 
as  follows,  to  wit: 

Praecipe  for  Transcript. 

In  the  District  Court  of  the   United  States  for  the  Dis- 
trict of  Oregon. 

Praecipe  of  Appellant  for  Transcript. 

GEO.  M.  HEALY,  as  Trustee  in  Bankruptcy  of 
the  estate  and  effects  of  H.  J.  Martin, 

Plaintiff 

W.  H.  WEHRUNG, 

Defendant 

To  the  Clerk  of  the  above  entitled  Court: 

Please  issue  certified  Transcript  of  the  Record 
in  the  above  entitled  suit  to  the  U.  S.  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit,  said  Transcript 
to  consist  of  Bill  of  Complaint,  Answer,  Reply,  Ev- 
idence hereto  Attached,  Appellant's  Petition  for  Ap- 
peal, Order  Allowing  Appeal,  Assignments  of  Error 
and  Citation. 

We  request  that  the  Transcript  be  prepared  so  as 
to  comply  with  Rule  76  of  Rules  of  Practise  for  the 
Courts  of  Equity  of  the  United  States. 

Respectfully  yours, 
BEACH,  SIMON  &  NELSON 
Solicitors  for  Appellant. 
Filed  December  5,  1914.    G.  H.  Marsh,  Clerk. 
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And  afterwards,  to  wit,  on  the  26th  day  of  Decem- 
ber, 1914,  there  was  duly  filed  in  said  Court  and 
cause,  a  Stipulation  as  to  Transcript  of  evidence, 
in  words  and  figures  as  follows,  to  wit: 

Stipulation  as  to  Transcript  of  Evidence. 

In  the  District  Court  of  the   United  States  for  the  Dis- 
trict of  Oregon. 

Stipulation. 

GEORGE  M.  HEALY,  as  Trustee  in  Bankrupcy 
of  the  Estate  and  effects  of  H.  J.  Martin, 

Plaintiff 

V. 

W.  H.  WEHRUNG, 

Defendant 

It  is  hereby  stipulated  and  agreed  by  and  between 
the  above  named  parties,  by  their  respective  solic- 
itors of  record  herein,  that  the  Abstract  of  Record 
on  appeal  in  this  cause  may  include  the  Transcript  of 
Testimony  as  taken  and  filed  herein,  in  lieu  of  a  state- 
ment of  evidence  in  narrative  form,  and  that  said 
Transcript  may  be  taken  on  appeal  as  and  for  the 
Statement  of  Evidence  prescribed  by  the  rules  of 
the  Circuit  Court  of  Appeal  for  the  Ninth  Citcuit. 

BEACH,  SIMON  &  NELSON 

Solicitors  for   Plaintiff 

MANNING,  SLATER  &  LEONARD 

Solicitors  for  Defendant. 

Filed  December  26,  1914.     G.  H.  Marsh,  Clerk. 
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And  afterwards,  to  wit,  on  Saturday,  the  26th  day 
of  December,  1914,  the  same  being  the  48th  Ju- 
dicial day  of  the  Regular  November  term  of 
said  Court;  Present:  the  Honorable  Robert  S. 
Bean  United  States  District  Judge  presiding, 
the  following  proceedings  were  had  in  said  cause, 
to-wit: 

Order  Settling  Evidence. 

Pursuant  to  stipulation  between  the  parties,  it 
is  Ordered  that  the  Transcript  of  Testimony  taken 
and  filed  herein  may  be  and  the  same  is  hereby  made 
a  part  of  the  record  on  appeal,  in  lieu  of  a  statement 
of  the  evidence  in  narrative  form,  and  that  said  Trans- 
cript of  Testimony  may  be  considered  as  a  State- 
ment  of   the   Evidence. 

R.  S.  BEAN, 

Judge. 

Filed  December  26,  1914,     G.  H.  Marsh,  Clerk. 

And  Afterwards,  to  wit,  on  the  28th  day  of  Decem- 
ber, 1914,  there  was  duly  filed  in  said  Court  and 
cause,  the  Evidence,  in  words  and  figures  as  fol- 
lows, to  wit: 

Evidence. 

Portland,    Oregon,    Thursday,    June    11,    1914. 

GEORGE   M.   HEALY, 

Called  on  his  own  behalf  as  Trustee,  being  first 
duly  sworn,  testified  as  follows: 
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DIRECT  EXAMINATION. 

Questions  by  Mr.  NELSON: 

Mr.  Healy,  will  you  please  state  your  occupa- 
tion. 

A.  I  am  credit  and  office  manager  for  Clarke- 
Woodward  Drug  Company. 

Q.  You  held  that  same  position  in  February 
and  March,  1913? 

A.     I  did. 

Q.  What  connection,  if  any,  have  you  with  the 
bankruptcy  of  H.  J.  Martin?  A.     I  am  Trustee. 

Q.  And  did  you  have  any  connection  with  Mr. 
Martin's  business  or  affairs,  or  any  relation  to  it 
before  your  appointment  as  Trustee? 

A.  Only  in  connection  with  his  account  at  the 
time  we  were  trying  to  collect  it. 

Q.  AVhat  was  the  nature  of  his  account  to  which 
you  refer? 

A.     He  owed  us  about  seven  thousand  dollars. 

Q.  You  refer  to  Woodard  &  Clarke,  or  the  Clarke- 
Woodward   Drug   Company? 

A.     Clarke-Woodward   Drug  Company. 

Q.     How  long  had  it  been  due? 

A.  It  was — oh,  it  was  overdue;  it  was  probably 
a  year-and-a  half's  purchases  or  more. 

Q.  Now,  I  will  ask  you  what  if  any  offer  of  settle- 
ment with  creditors  was  made  by  Mr.  Martin  in 
February  or  March. 

Mr.  MANNING:    We  object  to  that,  if  the  court 


18  George  M.   Healy,  as  Trustee 

(Testimony  of  George  M.  Healy) 

please,  for  the  reason  that  the  question  simply  asks 
what  he  had  to  do  with  Mr.  Martin,  which  doesn't 
go  to    Wehrung,  in  any  manner. 

COURT:  Not  unless  Mr.  Wehrung  had  knowl- 
edge of  it.     You  can  put  this  testimony  in. 

Nt.  NELSON:  It  is  up  to  me  to  show  insolven- 
cy at  that  time. 

COURT:     I   understand   that. 

Q.     You  understand  the  question? 

A.     What  is  it  please. 

Q.  (Read:)  Now,  I  will  ask  you  what  if  any  of- 
fer of  settlement  with  creditors  was  made  by  Mr. 
Martin,  in  February  or  March. 

A.  Yes,  there  was  an  offer  made  of  25%,  the  first 
one.  My  recollection  is  that  they  afterwards  offered 
20%. 

Mr.  MANNING:  Will  you  please  speak  a  little 
louder. 

A.     Twenty  per-cent. 

Q.  I  will  ask  you  whether  or  not  any  meetings 
of  creditors  were  held  at  this  time  with  reference  to 
this  condition  of  Mr.  Martin's  business. 

A.  There  was  a  meeting  held  in  Mr.  Sweek's 
office,  a  short  time  prior  to  the  day  he  filed  his  petition 
in  bankruptcy. 

Q.  How  generally  was  that  attended,  do  you 
recall? 

A.  There  were  a  good  many  creditors  there;  about 
all  that  the  rooms  could  hold  conveniently.  Prob- 
ably fifty  there. 
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Q.  Now,  will  you  please  tell  the  court  what  was  the 
nature  of  the  assets  of  this  bankrupt,  of  this  estate 
of  which  you  are  the  Trustee,  at  the  time  you  took 
possession. 

A.     Well,  do  you  refer  to  the  appraisement? 

Q.     Yes,  inventory  also. 

Mr.  MANNING:    You  referred  to  assets. 

Q.     Inventory    and    appraisement. 

COURT:  The  assets  that  came  into  your  hands 
as  Trustee. 

A.  The  stock  of  the  Rowe  &  Martin  Drug  Com- 
pany and  the  stock  of  the  Portland  Post  Card  Com- 
pany, post  Cards.     That  was  all. 

Q.  What  was  the  inventory  and  appraised  value 
of  that  stock? 

Mr.  MANNING:  You  have  an  inventory;  you 
took  one? 

A.  I  have  an  inventory.  We  took  an  inventory, 
but  I  haven't  it  with  me. 

Mr.  MANNING:    Have  you  it  with  you? 
A.    No. 

Mr.  MANNING:     I  would  like  you  to  get  it. 

Mr.  NELSON:  I  would  say  all  of  those  papers 
are  before  this  court,  the  files  of  this  court.  If  coun- 
sel does  not  object,  I  would  like  for  him  to  use  any 
portion  now,  subject  to  putting  in  the  papers  them- 
selves. 

COURT:    Have  you  the  records  here? 
Mr.    NELSON:    All   available   in    Mr.    Murphy's 
office.     I  can  get  them. 
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COURT:     Well,  he  can  state. 

Mr.  NELSON:     I  will  have  them  here  for  you. 

A.  The  Rowe  &  Martin  stock  was  appraised  at 
$11,236.00. 

Q.     The  Portland  Postal  Card  stock? 

A.     The   Portland    Post   Card,    $7595.00. 

Q.  Have  you  the  inventory  values?  Have  you 
the  inventory? 

A.  No,  but  I  remember  the  Rowe  &  Martin  In- 
ventory to  be  $18,000.00,  a  little  over,  and  the  Post 
Card   about  $8,000.00. 

Mr.    MANNING:    In   addition   to   the   $18,000.? 

Mr.    NELSON:     Yes. 

A.     Not  in  addition,  no. 

Mr.  MANNING:    What? 

A.     Oh,  the  post  card  separately? 

Mr.    MANNING:    $18,000    and    $8,000? 

A.     Yes  that  would  be  right. 

Q.     How  about  the  fixtures? 

A.     That  included  the  entire  appraisement. 

Q.     That  included  fixtures?  A.    Yes. 

Q.    Stock  and  fixtures  are  both  included? 

A.    Yes. 

Q.  I  will  ask  you  what  was  the  general  nature 
and  condition  of  these  stocks. 

A.  Well,  the  post  card  stock  was  pretty  poor 
stock;  there  was  a  great  deal  that  had  been  there 
since  the  Seattle  Fair,  and  it  was  old  stock.  It  was 
hard  to  sell.  The  drug  stock  was  pretty  well  run 
down.    He  hadn't  kept  that  up  for  a  year  or  more. 
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Q.  Now  what  method  of  liquidation  of  these 
assets   was   followed? 

A.  I  kept  the  Rowe  &  Martin  store  open  for  a 
month  as  a  going  concern,  and  the  Post  Card  Com- 
pany probably  two  months,  and  concluded  that  the 
Rowe  &  Martin  store  had  been  losing  right  along 
about  $500.00  a  month.  The  Post  Card  Company 
was  just  about  breaking  even. 

Q.  And  what  was  done  then  with  reference  to 
selling? 

A.  We  afterwards  closed  out  the  Rowe  &  Mar- 
tin— packed  up  the  Rowe  &  Martin  stock  and  sent 
it  to  the  warehouse.  I  couldn't  find  a  buyer  for  it; 
and  we  sold  the  post  card  stock  in  bulk,  the  last  sale, 
and  got  $2900.00  for  it. 

Q.  Previous  to  that  you  had  sold  though  por- 
tions of  it  in  bulk,  realizing  practically  cost,  hadn't 
you? 

A.    Yes,  we  had  sold  some. 

Q.    And  what  did  you  realize  from  the  drug  stock? 

A.  Well,  that  was  sold  in  detail.  After  I  got 
it  in  the  warehouse  there  were  probably  150  sales 
from    it   there. 

Q.     Sold    that    in    parcels?  A.     Yes. 

Q.     Got  more  for  that  than  you  could  in  bulk? 

A.  Yes,  I  couldn't  get  an  offer  for  it  in  bulk  at 
all. 

Q.  What  amount  in  all  was  realized  from  the 
assets  of  Mr.  Martin's  estate? 

A.    There  was  $11,779,  that  is  while  I  had  it  as 
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receiver  and  trustee,  both.  I  was  appointed  receiv- 
er at  the  time  he  filed  his  petition  in  bankruptcy, 
temporarily. 

Q.  There  were,  I  believe,  a  number  of  preferred 
claims  which  had  to  be  paid  in  full?  A.     Yes. 

Q.     Do   you   know   the   amount   of   those? 

A.    No,    I   haven't 

Q.  What  was  the  net  amount  available  for  cred- 
itors, for  distribution  to  creditors? 

A.  Well,  there  has  been  one  dividend  declared 
for  five  per  cent,  which  took  $2882.00. 

Q.     What    amount    was    left    for    distribution? 

A.  I  will  correct  that  please;  one  dividend  5% 
is  $2453;  there  is  now  in  the  bank  $2882. 

Q.    Sufficient  to  pay  another  dividend? 

A.     Another    of   about    5%. 

Q.  5%.  Are  there  any  other  of  the  assets  un- 
disposed  of? 

A.     None.    A  few  bad  accounts  of  no  value. 

Q.  Do  you  know  how  much  was  realized  from 
the  accounts? 

A.    No,  I  haven't  that   separately. 

Q.  Are  those  accounts  included  in  the  figures 
which  you  gave  as  to  the  postal  card  and  drug  store 
assets?  A.     They   are   included. 

Q.     Oh,   they  are  included?  A.     Yes. 

Q.     It  includes  then  stock,  fixtures  and  accounts? 

A.     Fixtures  and  accounts. 

Q.  Mr.  Healy,  what  amount  of  claims  against 
the  estate  were  proven  in  bankruptcy? 
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A.     $49584.00. 

Q.  Is  that  exclusive  or  inclusive  of  the  preferred 
claims? 

A.     That  includes. 

Q.  Preferred  claims.  Does  that  include  the  in- 
debtedness to  Mr.  Wehrung,  the  Hillsboro  Bank 
and   Mrs.    Wehrung?  A.     No. 

Q.  Do  you  know  what  indebtedness  the  sched- 
ules in  bankruptcy  show?  A.     Yes,  I  have  that. 

Q.     You  have  the  schedule  with  you? 

A.     I    have    the    schedule    here.     $69,742.00. 

Q.  That  is  the  voluntary  petition  in  bankrupcy 
filed  by  Mr.  Martin?  A.     Yes. 

Q.  And  who  was  Mr.  Martin's  attorney  in  the  mat- 
ter? 

A.    Alex  Sweek. 

Q.  Did  he  act  for  him  throughout  the  proceed- 
ings? A.     Yes. 

Q.  Now,  Mr.  Healy,  you  were  credit  man  for 
Woodward  &  Clarke  Company,  or  Clarke-Wood- 
ward &  Company.  A.     Clarke- Wood  ward,  yes. 

Q.  I  w\\\  ask  you  whether  or  not  you  knew  any- 
thing of  this  property  in  Washington  County,  in  this 
litigation? 

A.     I  knew  he  owned  that. 

Q.  And  what  was  the  first  intimation  you  had 
that  it  had  been  disposed  of?  When  did  you  first 
know? 

A.     I  didn't  know  it  until  after  he  filed  his  peti- 
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tion    in    bankruptcy.     After    Mr.    Martin    filed    his 
petition  in  bankruptcy,  that  he  had  sold  it. 

Q.     Is  the  first  that  you  knew  of  it?  A.     Yes. 

CROSS  EXAMINATION. 

Questions  by  Mr.  MANNING: 

How  long  have  you  been  with  Woodward  &  Clarke 
Company?  A.    About  15  years,  the  two  firms. 

Q.    Are   you   a   druggist?  A.     No. 

Q.  Who  took  the  inventory  for  you  as  receiver 
in  this  bankruptcy? 

A.     Men  in  our  employ. 

Q.     Men  in  your  employ? 

A.  Yes.  Well,  I  will  qualify  that;  some  of  Mr. 
Martin's  men.  There  were  two  of  Mr.  Martin's 
men. 

Q.  You  don't  know  anything  about  the  drug 
business  yourself?  That  is  you  don't  know  the  value 
of  these  drugs,  do  you? 

A.    No. 

Q.     Or  the  character? 

A.  Yes,  I  would  know  by  looking  at  the  stock, 
the  packages  and  the  brands,  those  that  are  out-dated, 
unsalable. 

Q.     But  you  are  not  a  druggist? 

A.     I  am  not  a  registered  druggist,  no. 

Q.  Now,  did  you  try  to  collect  the  amount  of 
money  due  Woodward  &  Clarke  Company  from 
Mr.  Martin  when  it  was  a  going  concern? 
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A.     The  money  due  from  Woodward  &  Clarke? 

Q.  No,  due  Woodward  &  Clarke  from  Martin 
&  Company?  A.     Yes. 

Q.     When  it  was  a  going  concern?  A.     Yes. 

Q.  And  did  you  collect  any  money  from  them 
at  all? 

A.  No,  not  in  the  last  year  or  so  before  he  filed 
his  petition. 

Q.    What? 

A.  During  the  year  before  he  filed  his  petition, 
the  last  year  that  we  did  business  with  Martin  was 
on  a  cash  basis. 

Q.  But  on  the  old  account  due  your  firm  from  Rowe 
&  Martin,  did  he  pay  you  any  money  during  the 
last  year  that  he  was  a  going  concern? 

A.     I  can't  recollect  that  he  did. 

Q.  You  would  know  if  you  saw  your  books,  would 
you?  A.     Yes. 

Q.  You  don't  know  whether  he  paid  you  any- 
thing within  the  four  months  prior  to  filing  his  pe- 
tition in  bankruptcy,  did  he? 

A.  Not  on  his  old  account;  he  owed  us  an  old 
note,  $5190;  he  never  paid  anything  on  that. 

Q.  He  never  paid  anything  on  that;  did  he  pay 
you  anything  on  the  account,  on  the  open  account? 

A.  No,  only  we  would  let  him  have  goods  today, 
and  tomorrow  he  would  send  his  check,  although 
we  kept  that  on  the  ledger  account. 

Q.     I  see,  but  as  a  matter  of  fact  he  did  pay  your 
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firm  considerable  money  before  he  went  into  bank- 
ruptcy and  within  four  months,  did  he  not? 

A.     Yes,  for  goods  sold  on  a  cash  basis. 

Q.  You  say  you  would  send  goods  over  today 
and  he   would   send   you   check   tomorrow? 

A.     That  was  the  arrangement. 

Q.  Thirty  days  would  be  cash  also  according 
to  customary  way  of  doing  business?  A.     What 

say? 

Q.  Thirty  days  would  be  cash  according  to  the 
customary  way  of  doing  business. 

A.  Not  in  this  particular  case,  because  we  thought 
Mr.  Martin  was  owing  us  too  much  then. 

Q.     Do   you   know    Mr.    Wehrung?  A.     No. 

Q.  You  say  there  was  a  meeting  of  the  creditors 
of  Martin  &  Rowe,  Rowe  &  Martin  rather  is  the 
firm.     Where    did    they    hold    their    meeting? 

A.     In  Mr.  Sweek's  office. 

Q.     How   long  before  he  went   into  bankruptcy? 

A.  I  think  that  must  have  been  a  week;  a  few 
days   before   anyway. 

Q.  Did  your  firm  threaten  to  put  him  into  bank- 
ruptcy if  he  didn't  pay  what  he  owed  you? 

A.     Not  that  I  know  of. 

Q.     You  did  the  business  for  the  firm,  did  you  not? 

A.  Not  that;  Mr.  Murphy,  the  attorney,  had  it 
for  several  months. 

Q.     Who? 

A.     Mr.  Murphy.     Chester  Murphy  was  our  attor- 
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ney  in  the  matter  several  months  prior  to  the  time 
he  filed  his  petition  in  bankruptcy. 

Q.  Now,  you  say  you  held  a  note  against  this 
concern  for  five  thousand  dollars?        A.     Yes. 

Q.    Signed  by  whom?        A.     Rowe  &  Martin. 

Q.     Who  signed  it? 

A.     Mr.  Martin. 

Q.    Signed  Rowe  &  Martin  by  Mr.  Martin? 

A.     Yes,  sir. 

Q.     Wasn't  it  Rowe  &  Martin  by  Rowe? 

A.  Oh,  no.  It  wasn't  Rowe.  Rowe  had  no  con- 
nection with  it  when  we  got  that  note. 

Q.     Oh,   Rowe  was  out  of  the  business? 

A.     Yes. 

Q.  Did  you  ever  ask  Mr.  Martin  for  a  statement 
of  his  assets  prior  to  his  bankruptcy? 

A.  No,  but  I  think  Mr.  Murphy  did,  and  Mr. 
Clarke  did. 

Q.     Do  you  know  whether  he  got  it? 

A.     I  think  so. 

Q.     Do  you  know  what  it  is? 

A.  Yes,  I  have  a  recollection  of  seeing  the  state- 
ment. 

Q.  Did  it  show  the  assets  to  be  $49,554,  as  you 
have  sworn  to?        A.     The  assets? 

Q.    Yes.        A.    No,   I  can't  state  that. 

Q.     Do  you  know  how  much  it  did?        A.     No. 

Q.    Would  you  kindly  have  that 

A.     I  think  Mr.  Murphy  has  that  in  his  possession. 

Q.     Would  you  get  it? 
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A.     Yes,  I  will  get  it  if  he  has  it. 

Q.  Now,  it  was  Mr.  Murphy  then  that  tried  to 
collect  this  money  from  Martin  when  it  was  a  going 
concern,  and  not  you? 

Q.    Mr.   Martin— yes,   Mr.   Murphy. 

Q.  What  is  the  customary  valuation  of  a  stock 
like  Rowe  &  Martin  drug  firm  when  they  go  into 
bankruptcy,  taking  an  invertory?  How  do  you  take 
the  inventory. 

Q.    Well,  we  took  it  at  what  it  cost. 

Q.     Cost  price?        A.     Yes. 

Q.     Taking   it  from   Mr.    Martin's   bills? 

A.     Yes. 

Q.  And  you  are  prepared  to  say  that  aggregated 
$49,550? 

COURT:     No,  that  is  the  claims. 

Q.  Oh,  those  were  the  claims;  $18,000  for  the 
drug  account?        A.     That  is  it. 

Q.     And    $8,000   for   the   postal   cards. 

A.  I  can  only  testify  as  to  the  drugs,  the  drug 
stock. 

Q.     What  was  that? 

A.    The  cost  value.     It  was  about  $18,000. 

Q.  You  remember  when  you  first  considered  that 
Martin  &  Rowe,  or  H.  J.  Martin  was  insolvent? 

A.  Well,  Mr.  Martin  submitted  several  state- 
ments, and  of  course  showed  himself  as  solvent  but 
it  was  my  opinion,  personal  opinion,  that  he  was  not 
from  the  way  he  was  running  his  business  and  the 
location  that  he  had. 
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Q.  Do  you  remember — can  you  remember  any 
particular  month,  just  prior  to  his  going  into  bank- 
ruptcy, that  he  supplied  you  with  a  statement,  show- 
ing that  he  was  perfectly  solvent? 

A.  No.  It  was  within  three  months  I  guess; 
two  or  three  months. 

Q.  It  was  within  three  months.  Did  you  sell 
him  any  goods  at  all  on  time?  Did  you  extend  him 
any  credit  after  you  began  trying  to  collect  your 
claim  of  him? 

A.  No,  only  on  cash  basis.  The  arrangement 
we  had  with  him  was  to  pay  as  soon  as  he  got  his 
invoices. 

Q.     What? 

A.  The  arrangement  we  had  was  that  he  should 
pay  as  soon  as  he  got  his  invoices. 

Q.     Who  did  you  sell  these  goods  to? 

A.     How  do  you  mean? 

Q.     The  goods  that  you  sold? 

A.  What  do  you  mean,  to  Rowe  &  Martin  or 
H.  J.  Martin? 

Q.     H.  J.  Martin? 

A.     Billed  to  Rowe  &  Martin 

Q.  1  don't  mean  that.  The  goods  now,  the  bank- 
ruptcy goods  as  trustee. 

A.     Oh,  they  were  sold  to  the  retail  druggists  here. 

Q.    Did  you  make  the  sales  yourself? 

A.    No,  I  had  a  clerk. 

Q.    Who  made  those  sales? 
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A.  I  had  a  man  by  the  name  of  Pritchard,  and 
another  by  the  name  of  Pro  well. 

Q.     Pritchard  and  who?        A.     Pro  well. 

Q.  You  don't  know  anything  about  the  sale  of 
the  goods  then  at  all,  yourself,  do  you?  The  sale 
of  the  bankrupt  stock? 

A.     Only  that  I  checked  them  up  every  day. 

Q.     I  know. 

A.     I  didn't  make  any — I  didn't  sell  the  goods. 

Q.     To  these  men  here  in  town? 

A.     I  think  so. 

Q.  You  never  had  any  conversation  with  Mr. 
Wehrung  about  his  claim  at  all?        A.    No. 

Q.  Was  his  claim  ever  listed  in  any  statement 
that  you  got  from  Mr.  Martin? 

A.  I  don't  think  so.  I  don't  know.  Mr.  Martin 
always  listed — he  listed  the  property  as  an  asset, 
though. 

Q.     He  listed  the  land,  you  say?        A.    Yes. 

Q.  Have  you  got  that  statement  he  made?  Mur- 
phy has  it  you  say?        A.     Yes. 

Q.     Did  he  list  his  home  up  on  24th? 

A.     I  think  he  included  that,  yes,  sir. 

Q.     That  is  all  you  know  about  this  case,  is  it? 

A.    Yes. 

Witness  excused. 

Mr.  NELSON:  Now,  if  the  court  please,  I  ask 
that  Mr.  Healy  go  to  Mr.  Murphy's  office  and  get 
those  papers. 

COURT:    Very  well. 
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F.  A.   DOUTY 

A  witness  called  on  behalf  of  the  trustee  being 
first  duly  sworn  testified  as  follows: 

DIRECT  EXAMINATION. 

Questions  by  Mr.  NELSON: 

Mr.  Douty,  what  is  your  place  of  residence? 

A.     Portland? 

Q.    And  your  business? 

A.     I  am  in  the  lumber  and  logging  business. 

Q.  And  was  your  place  of  business  and  residence 
the  same  in  February  and  March,  1903? 

A.  Yes.  I  have  been  here  about  twelve  years 
in  Portland. 

Q.  Mr.  Douty,  in  February  of  1913,  were  you 
well  acquainted  with  property  and  property  values 
in  Washington   County,   Oregon. 

A.    No,  I  can't  say  that  I  was  at  that  time. 

Q.  Had  you  invested  or  did  you  contemplate 
investing  at  that  time  in  Washington  County? 

A.  Well,  I  think  along  about  the  first  of  March, 
the  first  part  of  March,  I  did;  probably  it  was  the 
latter  part — I  think  probably  the  latter  part  of  Feb- 
ruary I  started  negotiations. 

Q.  Will  you  kindly  explain  in  what  manner  you 
came  to  go  into  the  investment  in  Washington  County? 

A.  Along  in  the  latter  part  of  February,  Mr. 
Wehrung  told  me  that  he  had  a  good  investment; 
knew  where  there  was  a  good  investment  in  Wash- 
ington County  up  near  Beaverton,   and  wanted  to 
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know  if  I  knew  of  anybody  that  wanted  to  buy  any 
acreage.  I  asked  him  some  questions  about  it  and 
he  told  me  about  the  acreage  that  was  there,  and 
I  asked  him  what  the  value  of  it  was,  and  he  said 
"Well,  it  could  be  bought  for  $150.00  an  acre,"  but 
he  thought  it  was  a  good  buy  at  that  price.  Well, 
I  told  him  I  might  take  it  myself  if  it  was  a  good 
buy,  and  he  suggested  I  go  up  and  look  at  it,  which 
I  did  a  little  later  than  that,  went  up  and  looked 
at  it,  and  there  were  some  people  that  had  the  ad- 
joining property,  that  were  living  there;  got  their 
ideas  of  value  of  it,  and  came  to  the  conclusion  that 
it  was  a  good  buy  at  the  price. 

Q.  Isn't  it  a  fact  that  propety  in  the  neighbor- 
hood was  held  at  three  or  four  hundred  dollars  an 
acre? 

A.  Well,  the  property  adjoining  on  each  side 
was  improved;  quite  a  lot  of  it  is  under  cultivation 
and  has  good  dwellings  on  it,  good  buildings,  farm 
buildings.  And  one  party  told  me  that  the  property 
was  worth  from  three  to  five  hundred  dollars  an  acre, 
he  said,  owing  to  the  location  around  there;  and  the 
other  party  was  about — said  about  $250.00  to  $400.00; 
but  this  acreage  that  I  bought,  it  is  covered  with  brush. 
That  is,  it  is  in  its  raw  state;  it  has  never  been  cul- 
tivated. It  isn't  even  fenced,  and  of  course  I  figured 
it  would  cost  probably  $100.00  an  acre  to  clear  it  up. 

Q.     Did  you  know  Mr.  Martin  at  this  time? 

A.    No. 
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Q.  Did  you  know  that  Mr.  Martin  owned  that 
property  at  this  time? 

A.  I  knew — yes,  I  knew  he  owned  it.  Mr.  Weh- 
rung told  me  it  was  Mr.  Martin's  land. 

Q.  Well,  what  if  any  statement  did  Mr.  Wehrung 
make  to  you  as  the  reason  why  you  could  buy  the 
land  cheap  at  that  time? 

A.  Well,  he  said  that  there  was  a  damage  suit 
pending  in  the  courts  that  they  were  expecting  a 
decision  on  within  a  short  time,  and  it  was  positive 
it  was  going  against  Mr.  Martin,  and  it  would  be 
quite  a  sum,  and  it  was  necessary  for  him  to  raise 
funds  to  meet  it. 

Q.  Did  Mr.  Wehrung  tell  you  that  Mr.  Martin 
was  in  pretty  bad  shape? 

A.  No,  I  don't  think  he  said  anything  further 
than  that.     That  was  all  he  said. 

Mr.  NELSON:  If  the  court  please,  I  ask  the 
privilege  of  refreshing  this  witness'  memory  from 
testimony  given  by  him  at  the  banla*uptcy  hearing. 

Q.  Mr.  Douty,  if  I  understood  you— I  want  to 
state  this  is  testimony  you  gave  before  the  Referee 
in  Bankruptcy.  Look  at  this  answer  to  refresh  your 
memory  and  then  answer  my  question  again. 

A.  Yes,  that  is  just  about  what  he  told  me,  as 
I  remember  it,  yes. 

Q.  Did  he  or  did  he  not  tell  you  that  Mr.  Martin 
was  in  bad  shape? 

A.  I  don't  know  that  he  referred  to  his  business 
or  went  into  detail  about  it.     He  said  he  was  in  bad 
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shape;  he  had  a  judgment  that  would  probably  go 
against  him  and  he  had  to  pay  it,  or  something  to 
that  effect. 

Q.  Now,  I  will  ask  you  to  also  look  at  page  10 
of  your  testimony.  I  will  now  ask  you  whether 
or  not  Mr.  Wehrung  told  you  at  that  time  that  Mr. 
Martin  was  badly  in  need   of  money. 

A.  Yes,  that  is  the  way  I  understood  it.  He 
would  need  this  fund;  need  all  the  money  he  could 
get. 

Q.  Did  Mr.  Wehrung  or  Mr.  Martin  accompany 
you  when  you  went  to  look  at  this  property? 

A.  No,  they  did  not,  either  one  of  them.  I  never 
saw  Mr.  Martin  until,  I  think,  the  day  before  I 
bought  the  land. 

Q.     Who  showed  you  the  property? 

A.  Well,  one  of  our  employes,  our  city  solicitors, 
went  up  with  me;  that  is,  I  asked  him  to  go  along. 
Went  up  on  the  electric  line  to  Beaverton,  got  off 
there,  and  made  inquiry  at  Beaverton  where  it  was 
located.  I  knew  it  was  located  about  a  mile-and-a- 
half  east  of  Beaverton,  but  I  got  a  description  there 
of  the  direction,  and  we  went  out  and  looked  at  it. 
Wasn't  any  one  went  along. 

Q.  Did  any  one  point  out  to  you  the  boundary 
of  the  property? 

A.  No,  the  people  living  there  told  me  the  pro- 
perty in  between  the  two  fences  was  the  Martin 
land. 
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Q.  You  bought  it  on  the  strength  of  that  exami- 
nation and  investigation? 

A.  Yes,  I  bought  it  on  that  and  on  the  abstract, 
of  course.  On  Mr.  Wehrung's  recommendation  that 
it  was  all  right. 

Q.  When  you  came  back  did  you  report  to  Mr. 
Wehrung  you  were  ready  to  buy  it? 

A.  No,  I  don't  remember  I  said  anything  to  him. 
He  called  me  up  in  the  course  of  three  or  four  days 
after  that  and  asked  me  if  I  had  been  out.  I  told 
him  I  had,  and  he  wanted  to  know  what  I  thought 
of  it.  I  told  him  I  thought  from  the  infromation 
I  could  get  it  was  a  good  investment  and  if  the  title 
was  all  right,  I  would  take  it. 

Q.  Did  you  make  an  appointment  to  meet  him 
then  for  the  purpose  of  closing  it? 

A.  Well,  I  told  him  to  have  everything  prepared 
for  the  closing  of  the  deal  and  let  me  know  when  it 
was  ready,  which  he  did. 

Q.     Where  did  you  meet? 

A.    Met  down  in  the  Lumbermens  Building. 

Q.     In  the  Lumbermens  National  Bank  Building? 

A.  Yes,  in  the  Lumbermens  National  Bank 
Building. 

Q.     In  what  suite  of  offices  did  you  meet? 

A.  I  think  in  the  main  office  there.  I  don't  know 
whether  Mr.  Davis'  office.  I  never  was  in  there 
before.     I  don't  know  whose  office  it  was. 

Q.     Do  you  know  whether  or  not  it  was  the  suite 
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of  offices  maintained  by  W.  M.  Davis  and  Mr.  Alex. 
Sweek? 

A.     I  didn't  get  the  question. 

Q.  Do  you  know  whether  or  not  it  was  the  suite 
of  offices  maintained  by  Mr.  Davis  and  Mr.  Sweek? 

A.     Yes,  I  think  all  offices  of  the  same  suite. 

Q.  With  whom  did  you  do  your  talking  when 
you  closed  the  transatcion.  Mr.  Martin,  Mr.  Weh- 
rung,  or  who? 

A.  When  I  arrived  at  the  office,  Mr.  Martin  was 
there  and  Mr.  Wehrung,  and  I  think  Mr.  Davis, 
and  Mr.  Wehrung  intruduced  me  to  Mr.  Martin. 
This  was  the  first  time  I  met  Mr.  Martin,  and  I  told 
him  that  Wehrung  had  been  talking  to  me  about 
selling  this  land,  that  he  wanted  to  sell  this  land, 
and  said  to  him,  probably,  what  Mr.  Wehrung  had 
told  me.  So  I  said  whenever  the  deed  was  ready, 
I  would  take  the  property,  and  the  understanding 
was  I  wasn't  to  pay  any  commision  on  it,  no  sale 
commision. 

Q.     Was  the  matter  closed  that  day,  or  when? 

A.    No,  it  was  closed  the  next  day. 

Q.    Who  were  present  the  next  day? 

A.  I  don't  remember  now.  I  think  Mr.  Weh- 
rung was  there  and  I  think  Mr.  Martin  was  there, 
and  Mr.  Davis,  I  think.    All  three  of  them. 

Q.    To  whom  did  you  give  your  check? 

A.  Well,  when  they  gave  me  the  deed,  I  laid  the 
check  on  the  desk;  on  a  table  it  was  if  I  remember. 
I  don't  know  who  took  the  check. 
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Q.     You  don't  know  who  took  the  check? 

A.    No,  I  took  my  deed  and  left. 

Q.     What  was  the  amount  of  the  check? 

A.     It  was  $5875.00. 

Q.     Have  you  that  check? 

A.  Well,  I  have — whoever  got  the  check  took 
it  down  to  the  bank  and  got  it  certified,  and  the 
bank  don't  give  up  the  original  checks  in  a  case  of 
that  kind.  They  simply  give  me — return  a  regular 
bank  charging  check.  I  have  that.  Of  course  the 
original  check  is  at  the  bank. 

Q.     You  don't  know  who  cashed  the  check? 

A.  No,  I  don't  know.  I  never  have  seen  the 
check  since  I  gave  it.  (Producing  bank  charge). 

Q.  Do  you  know  the  date?  This  bears  no  date. 
Do  you  know  what  date  it  was? 

A.  Well,  it  was  either  March  4th  or  5th.  I  am 
not  positive  about  that. 

Q.     The  first  week  in  March,  anyway? 

A.     Yes. 

Q.     Fourth  or  fifth  of  March? 

A.     Yes,   first  of  March. 

Q.  What  lawyer  represented  you  in  the  tran- 
saction  or  the  purchase? 

A.     I  didn't  have  any  attorney. 

Q.  You  had  no  attorney  at  all.  Was  the  deed 
there  all  ready  for  you  and  signed  that  day? 

A.  Well,  I  think  I  went  up  there  twice.  The 
first  time  I  went,  they  said  it  wasn't  ready,  but  when 
I  went  back  the  second  day — no  the  same  day — the 
deed  was  ready. 
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Q.  Had  Mrs.  Martin  signed  it  and  acknowledge 
it? 

A.  Yes,  when  I  went  back  the  second  time,  the 
deed  was  all  ready. 

Q.    Did  you  get  an  abstract  of  title? 

A.  Yes,  I  had  an  opinion;  I  got  an  opinion  at 
that  time  for  it  and  I  got  the  abstract. 

Q.     When  did  you  get  the  abstract? 

A.  I  got  an  opinion  probably  four  or  five  days 
before  I  closed  the  deal;  I  got  the  abstract,  I  think, 
the  day  before. 

Q.  You  got  the  abstract  the  day  before  it  was 
closed?  A.     Yes. 

Q.    And  who  gave  you  this  opinion? 

A.     Mr.  Wehrung  gave  me  the  opinion. 

Q.     Mr.  Wehrung  gave  you  the  opinion? 

A.  Yes,  that  is  he  had  some  attorney  in  Hillsboro 
look  it  up. 

Q.     He  had  his  attorney  in  Hillsboro  look  it  up? 

A.    Yes. 

Q.    Did  you  pay  for  that  or  he? 

A.     No,  I  didn't  pay  for  it. 

Q.    And  you  bought  the  property  on  that  statement? 

A.  Well,  I  got  the  abstract;  bought  it  on — I 
suppose  the  opinion  was — certified  that  the  abstract 
was  correct,  and  I  bought  it  on  that  recommendation. 

Q.  Now,  Mr.  Douty,  aren't  you  mistaken  about 
that?  Isn't  it  a  fact  that  you  didn't  have  the  ab- 
stract as  late  as  May  when  you  testified  in  the  bank- 


vs.  W.  H.  Wehrung.  39 

(Testimony  of  F.  A.  Douty) 

ruptcy  proceeding,  you  had  never  had  an  abstract? 
Isn't  that  correct? 

A.  No,  I  gave  the  abstract  in  the  bankrupcy 
court  at  that  time. 

Q.     At  the  time  you  testified? 

A.  That  is  a  day  or  two  afterwards  they  asked 
me  to  bring  it  in,  and  -  -  - 

Q.     Is  it  there  still? 

A.     No,  I  have  it  with  me. 

Q.     You  have  it  with  you? 

A.  Yes,  I  have  a  letter  from  you  people  when  you 
sent  it  back  to  the  office. 

Q.     Will  you  let  me  see  that  please? 

A.     The  latter? 

Q.  Let  me  see  the  abstract.  (Witness  produces.) 
Is  this  the  opinion  to  which  you  referred,  this  letter 
of  Mr.  Bagley's  addressed  to  Mr.  Wehrung? 

A.     Yes. 

Q.    This  is  also  undated. 

A.  I  hadn't  noticed  it  wasn't  dated.  There  is 
no  date  on  it. 

Q.  Mr.  Douty,  this  is  a  letter  addressed  to  Mr. 
Wehrung  by  Mr.  Bagley.  You  are  aware  of  the 
fact  that  that  constituted  no  seciu'ity  to  you  are 
you  not,  as  a  guaranty  to  you? 

Mr.  MANNING:  If  the  court  please,  I  think 
I  ought  to  object  to  that. 

Mr.  NELSON:  I  am  showing  the  way  this  tran- 
saction was  carried  on,  a  hurry-up  sale,  without  an 
abstract,   and  that  opinion,   etc. 
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COURT:  It  doesn't  make  any  difference  if  Douty 
bought  it  without  any  examination  at  all. 

Mr.  MANNING:    Hasn't  alleged  fraud. 

COURT:  Mr.  Douty 's  knowledge  of  this  is  of 
no  concern  at  the  time  he  made  the  sale. 

Q.  Now,  Mr.  Douty,  I  will  ask  you  to  look  at  the 
certificate  of  title,  which  seems  to  be  dated  May 
26,   1914. 

A.  Well,  I  sent  that  up  there  just  recently  and 
had  it  brought  up  to  date.  I  paid  the  mortgage 
off  the  property.  There  was  a  mortgage  on  it.  I 
took  up  the  mortgage,  and  taken  up  this  as  soon  as 
I  took  it  up.  I  have  been  trying  to  sell  the  property 
and  I  wanted  to  keep  it  right  up  to  date  all  the  time. 

Q.  There  was  a  mortgage  of,  I  believe,  a  thousand 
dollars  on  the  property,   was  there  not? 

A.     Yes,  there  was. 

Q.  Mr.  Douty,  did  Mr.  Wehrung  tell  you  at  any 
time  during  the  negotiations  that  the  money  was 
to  go  to  him,  the  proceeds? 

A.  I  don't  recall  that  he  did.  I  don't  think  he 
told  me  anything. 

Q.  Did  you  see  any  notes  cancelled  at  the  time 
the  transfer  was  consumated?        A.     I  didn't. 

Q.  You  didn't  see  what  became  of  your  check 
at  the  time?        A.     I  did  not. 

Mr.  MANNING:  Did  you  make  a  demand  on 
us  for  these  cancelled  notes  one  time? 

Mr.  NELSON:    Several  times. 
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Mr.  MANNING:  Here  they  are;  do  you  want 
to  see  them? 

Q.  Mr.  Douty,  you  paid  $150.00  an  acre  for  the 
property,  as  I  understand? 

A.     Yes,   sir. 

Q.    And  there  was  4:6}A  acres? 

A.    46.57  I  think  was  the  correct  measurement. 

Q.     Did  you  figure  that  out,  $5875.00? 

A.     No,   that  is  what  the  abstract  called   for. 

Q.  Excuse  me,  did  you  figure  that  out  as  amount- 
ing to  $5875? 

A.  Well,  I  deducted  from  the  total  amount  the 
mortgage  and  the  delinquent  interest  and  the  taxes. 

Q.    And  $5875.00  was  the  balance? 

A.  Yes,  after  deducting  the  accrued  interest  and 
the  taxes,  it  amounted  to  $5875.00. 

Q.     That  is  the  way  those  figures  were  arrived  at? 

A.    Yes. 

Q.  You  had  no  attorney,  as  I  understand,  to 
examine  the  abstract  of  title?  A.     No,  I  did  not. 

CROSS  EXAMINATION. 

Questions  by  Mr.  MANNING: 

Mr  Douty,  to  whom  did  you  make  that  check 
payable,  do  you  remember? 

A.  Made  it  payable  to  Mr.  Martin.  I  think 
his  initials  are  H.  J. 

Q.  And  I  understand  you  to  say  that  this — you 
were  in  possession  of  this  instrument  that  you  call 
an  opinion  prior  to  the  date  the  deed  was  made? 
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A.  Yes,  Mr.  Wehrung  gave  me  that  opinion  be- 
fore I  closed  the  deal. 

Q.     Did    you    read    it?  A.     Yes. 

Mr.  MANNING:  This  is  purporting  to  have 
examined  the  abstract,  your  Honor;  it  is  made  by 
Bagley  at  Hillsboro. 

Q.  That  is  all  you  know  about  this  transaction, 
is  it? 

A.     Yes,  sir. 

Q.  Something  was  said  to  you  about  the  value 
of  the  land.  You  said  if  I  understood  you  that — he 
informed  you  that  there  were  certain  pieces  of  prop- 
erty which  were  well  improved  and  which  sold  for 
an  amount  you  specified,  but  that  this  land  you  bought 
was  all  unimproved,  wasn't  even  fenced,  is  that  right? 

A.  Yes,  the  property  that  adjoins  this  has  or- 
chards on,  good  buildings,  well  fenced  and  under 
cultivation. 

Q.  What  do  you  consider  this  land  worth  per 
acre  now? 

A.  Well,  I  gut  a  price  recently  on  it  of  $175.00; 
I  did  ask  $200.00  for  it.  I  haven't  been  able  to  dis- 
pose of  it. 

Witness  excused. 

W.  H.  WEHRUNG 
a  witness  called  on  behalf  of  the  Trustee,  being 
first  duly  sworn  testified  as  follows: 
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DIRECT  EXAMINATION. 

Questions  by  Mr.  NELSON: 

You  are  the  defendant  in  this  case? 

A.  You  will  have  to  talk  a  little  loud  to  me  this 
morning.     I  have  such  a  cold  I  can  hardly  hear. 

Q.  Mr.  Wehrung,  you  have  had  business  trans- 
actions with  Mr.  Martin,  Rowe  &  Martin,  covering 
a  number  of  years,  have  you  not?  A.     Yes,  sir. 

Q.  Do  you  know  when  they  began,  the  financial 
transactions   began?  A.     With   me? 

Q.     Yes.  A.     I   think   it   was   in    1908   if    I 

remember  rightly.  May  have  been  1907  and  may 
have  been  1909.     I  am  not  so  sure  about  the  year. 

Mr.  MANNING:  You  may  have  those  cancelled 
notes,  Mr.  Wehrung,  if  it  will  assist  you  in  any  way. 
(Handing  notes.) 

A.     1909. 

Q.  Mr.  Wehrung,  that  indebtedness  then  con- 
tinued through  renewals,  and  extensions,  etc.,  for 
a  number  of  years,  did  it  not? 

A.  Well,  the  first — I  kept  on  making  loans  from 
time  to  time. 

Q.  And  do  you  know  when  you  last  advanced  act- 
ual money  to  them? 

A.  No,  I  can't  recall  just  when  I  last  advanced 
money  to  them. 

Q.  Could  you  tell  by  looking  at  the  notes  you 
hold? 

A.     Well,   the  money — I   secured   loans  for  them 
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after  this,  after  these  notes,  but  I  don't  recall  those 
dates. 

Q.    You  secured  for  whom? 

A.     I  secured  from  Kuratli  Brothers  at  Hillsboro. 

Q.  Well,  I  am  talking  of  your  personal  loans 
now. 

A.     Well,  these  speak  for  all  the  loans. 

Q.  But  they  don't  say  when  the  money  was  ad- 
vanced. They  may  have  been  renewal  notes,  may 
they  not? 

A.  No,  these  all  were  the — they  have  never  been 
renewed  except  the  note  to  the  Hillsboro  National 
Bank.     That  is  the  only  renewal. 

Q.  Speaking  of  the  note  to  yourself,  did  you 
give  us  the  date  on  which  you  advanced  the  money 
which  that  represents? 

A.  Well,  lets  see.  One  was  dated  January  1, 
1909— well,  wait  a  moment;  that  was  to  my  father, 
January  1, 1909.  Well,  here  is  one  to  me.  I  was  look- 
ing to  see  if  I  see  the  assignment.  On  May  14,  1909. 
I  thought  here  was  another  note  but  I  don't  see  it. 
1  think  there  is  another  note. 

Q.  You  think  there  was  another  note.  What  was 
the  amount  of  the  other  note,  do  you  know? 

A.  Well,  the  two  notes  together  amount  to  some- 
thing like  $1400.00  that  was  paid  at  that  time. 

Q.     The    notes    payable    to    you    personally? 

A.  The  amount  that  was  paid  off  here  amounted 
to  $1400.00. 

Q.    Payable  to  you  personally? 
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A.     Payable  to  me  personally,  yes. 

Q.  The  other  notes  you  speak  of  running  to  the 
Hillsboro  National  Bank  and  Mrs.  M.  C.  Wehrung? 

A.     Yes. 

Q.     You  collected  interest  on  them?  A.     Yes. 

Q.    And  disbursed  it  among  those  entitled  to  it? 

A.     Yes. 

Q.  The  dealings  of  the  bank  and  your  mother 
were    all    through    you?  A.     All    through    me, 

yes,  sir. 

Q.    Are  you  an  officer  of  the  bank?  A.     Yes, 

sir. 

Q.     President,  are  you  not? 

A.    President  of  the  bank. 

Q.  Now  do  you  recall,  Mr.  Wehrung,  in  the  year 
1911,  agreeing  in  conjunction  with  Mr.  Sweek  and 
the  United  States  National  Bank  to  postpone  the 
pajnnent  of  your  claims  against  Martin  and  this 
postal  card  business  until  the  other  creditors  had 
been  paid? 

A.  Well,  as  I  said  before  when  I  was  examined 
on  this  matter,  there  was  some  kind  of  agreement, 
but  I  don't  recall  just  what  it  was. 

Q.     Wasn't  it  of  that  general  nature? 

A.  My  understanding  was  that  we  were  to  let 
us  drift  along  until  he  had  taken  care  of  some  of  these 
eastern  claims.  I  don't  think  I  ever  saw  any  agree- 
ment; I  don't  think  I  ever  did.     I  don't  recall  it  now. 

Q.  You  were  more  closely  in  touch  with  Mr.  Rowe 
than   with   Mr.    Martin,    were   you   not? 


46  George  M.   Healy,  as  Trustee 

(Testimony  of  W.  H.  Wehrung) 

A.     Up  to  the  time  Mr.  Rowe  left. 

Q.    And  after  that  you  saw  Mr.   Martin? 

A.    Yes,    sir. 

Q.  You  knew  the  disastrous  results  of  their  Se- 
attle venture,  did  you  not? 

A.     I  can't  say  I  did  know. 

Q.     You   didn't?  A.     No. 

Q.  You  didn't  know  that  was  a  disastrous  fail- 
ure? 

A.  No,  I  did  not.  I  knew  nothing  of  the  inside 
of  the  business. 

Q.  I  will  ask  you  to  look  at  your  testimony  be- 
fore the  Referee.  You  were  asked  this  question: 
*'You  knew  as  a  fact,  didn't  you,  Mr.  Wehrung,  that 
it  was  a  terrible  failure"  referring  to  the  Seattle  bus- 
iness,   ''and    that   they   suffered    great   loss"? 

A.  I  understand  they  suffered  a  loss  over  there, 
but  I  didn't  know  the  extent  of  it.  I  don't  know 
now. 

Q.     You   don't?  A.    No. 

Q.  You  mean  the  bank  didn't  know  the  extent 
of  their  loss? 

A.  No,  sir,  I  didn't.  Of  course  in  a  general  way 
understood  they  lost  some  money,  but  I  never  was 
on  the  inside  of  it. 

Q.  Did  they  make  any  curtails  of  your  indebt- 
edness between  May,  1909,  or  whenever  the  amount 
was  loaned,  and  the  date  on  which  your  note  was 
paid? 

A.    Yes,  they  paid  off  one  note  of  $1800.00;  paid 
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off  a  note  of  either  eleven  or  twelve  hundred  dollars. 
I  have  just  forgotten  now. 

Q.  When  was  the  last  curtail  made,  or  payment 
made? 

A.  Well,  I  can't — the  last  payment  was  made 
on  these  notes  here. 

Q.     When? 

A.  I  would  have  to  look  and  see.  Well,  the  in- 
terest was  paid  on  the  one  note  here,  due  May  23rd. 
The  interest  was  kept  paid  up  to  July  30,  1912,  and 
paid  again  March  4,  1913. 

Q.  That  was  the  date  on  which  you  got  payment 
of  the  principal? 

A.  Yes.  Well,  these  were  all  paid  the  same  date. 
All  this  interest  was  paid  up  on  my  notes  and  my 
mother's  up  to  that  time. 

Q.    July?  A.    July  30,  1912,  and  then 

Q.  Well,  I  am  speaking  of  curtailing  the  princi- 
pal,  though. 

A.  Well,  the  principal  was  all  reduced  on  these 
notes;  the  payments  made  was  applied  on  the  other 
notes  taken  up,  as  I  spoke  of  a  few  minutes  ago. 

Q.    For  the  original  amounts. 

A.     For  the  original  amounts. 

Q.     They  have  never  been  curtailed? 

A.  Except  the  $1700.00  note  was  renewed  for 
ninety  days. 

Q.    How  was  the  interest  payable  on  these  notes? 

A.    Well,  it  was  payable  annually. 

Q.     Is  that  the  way   the  notes  read  on  the   face? 
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A.     I  think  so.     Yes,  that  is  the  way. 

Q.     Does  that  note  read  that  way? 

A.  At  the  rate  of  8%.  8%  per  annum,  doesn't 
it? 

Q.  Well,  interest  at  the  rate  of  8%  per  annum; 
does  that  mean  interest  payable  annually  when  you 
say  8%  per  annum? 

A.  Certainly.  Of  course  that  is  a  demand  note; 
could  collect  the  interest  any  time  you  pleased;  could 
collect  the  note  any  time  you  pleased. 

Q.  Well,  in  your  answer  to  that,  you  didn't  mean 
to  say  that  there  was  a  provision  that  interest  should 
be  paid  annually? 

A.  No,  I  mean  to  be  understood  like  this:  I  un- 
derstand any  note  draws  interest  so  much  per  annum. 

Q.  How  about  this  ninety-day  note?  How  was 
interest  paid  on  that? 

A.  It  was  payable  at  the  end  of  the  ninety  days. 
It  was  due  in  ninety  days. 

Q.     Was  it  paid  at  the  end  of  ninety  days? 

A.     It  was  always  renewed  at  the  end  of  ninety 
days. 

Q.     Was  the  interest  always  paid? 

A.    Always  paid,  yes,  sir. 

Q.  Now,  Mr.  Wehrung,  you  received  from  Mr. 
Martin,  or  from  Mr.  Douty  who  just  testified,  $5875.00 
on  March  4th  or  5th,  1913,  did  you  not? 

A.    Yes,  sir. 

Q.    And  what  application  did  you  make  of  that? 

A.     I  have  a  memorandum  here.     I   don't  have 


vs.  W.  H.  Wehrung.  49 

(Testimony  of  W.  H.  Wehrung) 

the  notes  in  my  possession.  I  paid  the  Hillsboro 
National  Bank  $1718.50;  Mrs.  M.  C.  Wehrung, 
$2683.30;  myself  $1473.20,  making  a  total  of  $5875.00. 

Q.  That  cleaned  up  all  the  notes  held  by  your- 
self, Mrs.  M.  C.  Wehrung  and  the  bank?— 

A.    Yes,  sir. 

Q.     That  you  were  interested  in?  A.     Yes,  sir. 

Q.     What  did  you  do  with  the  notes? 

A.     I  turned  them  over  to  Mr.  Martin. 

Q.     What  did  Mr.  Martin  do  with  them? 

A.  Well,  he  called  for  Mr.  Sweek,  had  him  come 
out  and  handed  the  notes  to  him. 

Q.  Was  Mr.  Sweek  interested  in  any  of  the  notes 
so  far  as  their  face  or  back  was  concerned? 

A.     Mr.   Sweek   endorced   on   the   $1700.00   note. 

Q.    Is  that  note  there?  A.    Yes,  sir. 

Q.  And  these  notes  Mr.  Martin  handed  to  Mr. 
Sweek  at  that  time?  A.     Yes,  sir. 

Q.  You  didn't  file  any  claim  in  bankruptcy  on 
behalf  of  yourself  or  Mrs.  Wehrung  or  the  bank,  and 
none  of  these  parties  filed  claims  in  bankruptcy? 

A.    No,  I  did  not. 

Q.     The    indebtedness    was    entirely    cancelled? 

A.     Yes,  sir. 

Q.  Now,  did  these  amounts  which  you  paid  the 
bank  and  Mrs.  M.  C.  Wehrung  and  yourself  cover 
exactly  what  was  due  you  at  the  time,  no  more  and 
no  less? 

A.    Well,   a  very  few  cents  difference.    I   don't 
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remember  just  what  that  was  now  but  there  was 
a  very  few  cents  difference. 

Q.  Was  there  a  dollar's  difference  or  a  hundred 
dollars? 

A.  I  don't  think  there  was.  I  don't  recall  the 
amount;  seems  to  me  35  cents,  something  like  that. 
It  was  very  close. 

Q.    About  thirty-five  cents? 

A.  I  think  so.  I  wont  be  sure  about  that;  they 
will  show,  of  course;  the  notes  will  show. 

Q.  Did  you  fix  the  price  of  the  property  to  suit 
the    amount    of   the   indebtedness? 

A.     No,  sir,  I  did  not. 

Q.  You  didn't  fix  the  amount  of  the  indebted- 
ness to  suit  the  price  of  the  property?  A.    No,  sir. 

Q.  It  was  just  a  coincidence  that  that  $5875.00 
which  Douty  paid  exactly  equalled  the  principal 
and  accrued  interest  on  these  notes. 

A.  Yes,  and  if  he  had  owed  me  a  thousand  dol- 
lars more,  I  would  have  taken  his  note  for  it. 

Q.     But  he   didn't?  A.     He   didn't,    no. 

Q.     You  wouldn't  have  given  him  any  difference? 

A.     What  is  that? 

Q.  You  wouldn't  have  made  him  a  present  of 
any  difference? 

A.     No,  I  am  not  going  out  and  making  presents. 

Q.  You  are  in  the  banking  business  and  try  to 
collect  the  money  due  you? 

A.     I   try   to;   fail   sometimes. 
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Q.  At  that  time  that  is  what  you  intended  to  do, 
and  did  do? 

A.     Certainly. 

Q.  Will  you  give  me  the  principal  of  those  notes 
which  you  have,  and  which  are  the  notes  you  can- 
celled? A.    $1700.00. 

Q.     $1700.00?  A.     Yes. 

Q.    And  payable  to  whom? 

A.  Payable  to  the  Hillsboro  National  Bank. 
$1500.00;  that  is  payable  to  M.  C.  Wehrung,  and  a 
thousand  dollars  is  payable  to  M.  C.  Wehrung,  and 
$1000.00  is  payable  to  myself. 

Q.    Then    you    think    another    note    is    missing? 

A.  Yes,  I  know  it  is,  because  a  credit  of  $250.00 
on  this  note;  a  credit  of  $550.00. 

Q.    What  did  you  say? 

A.  Just  a  moment  here — more  than  that.  Yes, 
there  is  another  note  missing,  because  here  is  a  num- 
ber of  credits  on  this  note  of  principal;  on  this  note 
there  was  only  $37.30  of  principal  back. 

Q.     How  much? 

A.  $371.30,  so  there  is  another  note  that  was  paid 
at  that  time. 

Q.    You  don't  recall  the  amount  of  that  note? 

A.  Well,  it  must  have  been  a  thousand  dollars, 
because  that  and  the  accrued  interest  just  about 
make  the  $1473.00. 

Q.  Do  you  remember  whether  or  not  the  note 
was    $1000.00. 

A.    Am  pretty  sure  it  was,  but  can't  say  it  now. 
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Q.     Have  you  any  memorandum  of  that? 

A.  No,  I  don't  keep  any  memoramidum  of  my 
own  notes,  never  have. 

Q.  You  can't  recall  at  this  time  how  much  he 
owed  you  personally,  or  what  notes  you  held? 

A.     That  is  what  it  was  at  that  time. 

Q.     That  was  a  thousand  dollars? 

A.  That  was  the  whole  total  of  these  notes  paid 
me,  two  notes.  The  amount  of  the  two  notes  I  re- 
ceived the  money  for  myself,  however,  was  $1473.20. 
One  of  these  notes  was  $371.30  principal;  they  can- 
celled that  note,  so  the  other  note,  you  see,  must  have 
been  around  a  thousand  dollars. 

Q.  Yes,  but  I  would  like  very  much  to  know 
the  amount  of  the  note.  A.     I  have  no  record 

of   it. 

Q.    And  you  have  no  recollection. 

A.  No,  I  can't — I  couldn't  recollect  those  notes, 
until  I  had  them  before  me. 

Q.     Had  there  been  any  curtail  on  the  other  note? 

A.  No,  if  on  a  thousand  dollar  note  there  couldn't 
have  been  very  much;  of  course  if  it  happened  to 
have  been  a  $1500.00  note,  why  there  would  have 
been. 

Q.     Have  you  ever  seen  that  note  since  that  day? 

A.     Have  never  seen  any  of  the  notes  since  then. 

Q.     Where  did  you  get  them? 

A.  You  saw  Mr.  Sweek  give  to  Mr.  Manning 
now. 

Q.     Mr.  Sweek  gave  them  to  Mr.  Manning.     The 
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last  you  saw  of  the  notes  was  when  you  gave  them 
to  Martin,  and  he  handed  them  to  Sweek? 

A.  Yes,  sir;  that  is  the  last  I  have  seen  of  those 
notes. 

Mr.  NELSON:  If  the  court  please,  I  would  like 
to  ask  counsel  at  this  time  to  produce  that  other 
note,  if  they  can  find  it  from  the  same  source  they 
got  these. 

COURT:  If  they  can,  but  Mr.  Wehrung  says 
these  notes  have  not  been  in  his  possession  until 
his  counsel  produced  them. 

Mr.  NELSON:  I  don't  call  him  to  account  for 
it,  but  I  would  like  to  ask  him  to  produce  them  if 
he  has  them. 

Mr.    MANNING:    You    can    ask    Mr.    Sweek. 

Mr.  NELSON:  If  the  court  please,  I  would  like 
to  file  these  notes  as  separate  exhibits. 

Notes  Marked   Trustees  Exhibits  1,  2,  3  and  4. 

Witness  excused. 

Mr.  NELSON:  Have  you  any  other  note,  Mr. 
Sweek? 

Mr.  Sweek:  No,  I  have  not.  It  may  be  in  the 
files. 

TRUSTEE  EXHIBIT  1. 

$1000.00  Portland,  Oregon,  May  14,  1909. 

On  demand,  after  date,  without  grace,  we  prom- 
ise to  pay  to  the  order  of  W.  H.  Wehrung,  Portland, 
Oregon,  One  thousand  Dollars,  in  Gold  Coin  of  the 
United  States  of  America,  of  the  present  standard 


54  George  M.   Healy,  as  Trustee 

(Testimony  of  W.  H.  Wehrung) 

EXHIBIT  1— Continued. 

value,  with  interest  thereon  in  hke  Gold  Coin  at  the 
rate  of  eight  per  cent,  per  annum  from  date  until 
paid,  for  value  received.  Interest  to  be  paid  at  ma- 
turity, and  if  not  so  paid,  the  whole  sum  of  both 
principal  and  interest  to  become  immediately  due 
and  collectible,  at  the  option  of  the  holder  of  this 
note.  And  in  case  suit  or  action  is  instituted  to 
collect  this  note,  or  any  portion  thereof,  we  promise 
and  agree  to  pay,  in  addition  to  the  costs  and  dis- 
bursements provided  by  statute,  such  additional 
sum,  in  like  Gold  Coin,  as  the  Court  may  adjudge 
reasonable  for  Attorney's  fees  to  be  allowed  in  said 
suit  or  action. 

ROWE  &  MARTIN 

No. By  E.  W.  Rowe 

Endorsements) 

Nov.  15-09  Int.  $40.00 
March  1-1910  Int.  23.34 
April  10-1910  Rec.  8.60 

From  note  dated  Mr.  15,  1908  over  payments.     Tral- 

tin(?)  credits 
June  1,  1910     $11.40 
Oct.     19-1910  Rec  per  Traltin?      $250.00 

"  19-1910  "  "  "  int.  52.50 
Jan.  19-11  Rec  per  Traltin(?)  300.00 
May      15-11   Rec.  interest  to  date  $13.29 

June      15-11     "  "         "     "  2.95 

July       15-11     "  "         "     "  2.95 
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EXHIBIT  1     Continued. 

Aug. 

15-11    Rec 

.    Interest  to  Date 

2.95 

Sept. 

15-11     " 

(<          <<     << 

2.95 

Oct. 

15-11     '' 

<<         ((     (( 

2.95 

Nov. 

15-10     " 

((         ((     (( 

2.95 

<< 

15-10  on 

Principal  W.  H.  W.  bill 

56.85 

<( 

4-11   balance  due  on  principal 

$371.05 

Dec. 

15-11   Int. 

2.60 

Jan 

15-12     " 

2.60 

Feby. 

15-12     " 

2.60 

June 

8-12     " 

to  Mar.  15-12 

2.60 

July 

30-12     " 

"  April  15-12 

2.60 

Mar. 

4-13     " 

"  date 

28.60* 

a 

(t  (<       << 

"  on  principal 

371.30 

(( 

4-13     " 

"  interest 

28.60* 

Int.  is  credited  on  this  note  twice. 


TRUSTEE  EXHIBIT  2. 


$1000.00  Portland,  Oregon,  May  23,  1909 

On  demand,  after  date,  without  grace,  we  promised 
to  pay  to  the  order  of  W.  H.  Wehrung  Portland, 
Oregon  One  Thousand  Dollars,  in  Gold  Coin  of  the 
United  States  of  America,  of  the  present  standard 
value,  with  interest  thereon  in  like  Gold  Coin  at  the 
rate  of  eight  per  cent,  per  annum  from  date  until 
paid,  for  value  received.  Interest  to  be  paid  at 
maturity  and  if  not  so  paid,  the  whole  sum  of  both 
principal   and   interest   to   become  immediately   due 
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EXHIBIT  2— Continued. 

and  collectable  at  the  option  of  the  holder  of  this 
note.  And  in  case  suit  or  action  is  instituted  to  col- 
lect this  note,  or  any  portion  thereof,  we  promise 
and  agree  ti  pay,  in  addition  to  the  costs  and  dis- 
bursements provided  by  statute,  such  additional 
sum,  in  Hke  Gold  Coin,  as  the  Court  may  adjudge 
reasonable,  for  Attorney's  fees  to  be  allowed  in  said 
suit  or  action. 

ROWE   &   MARTIN      (portion 

torn  off  here) 
No. $73.30 

(Endorsed  across  front  in  pencil)  PAID. 

(Endorsements  on  back  of  note) 
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EXHIBIT  2— Continued. 
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TRUSTEE  EXHIBIT  3. 

$1500.00  Portland,  Oregon,  Jan  1,  1909. 

Six  months  after  date,  without  grace,  we  promise 
to  pay  to  the  order  of  W.  H.  Wehrung,  Portland, 
Oregon,  Fifteen  Hundred  Dollars,  in  Gold  Coin  of 
the  United  States  of  America,  of  the  present  standard 
value,  with  interest  thereon  in  like  Gold  Coin  at  the 
rate  of  eight  per  cent,  per  annum  from  date  until 
paid  for  value  received.  Interest  to  be  paid  at  matur- 
ity, and  if  not  so  paid,  the  whole  sum  of  both  prin- 
cipal and  interest  to  become  immediately  due  and 
collectable,  at  the  option  of  the  holder  of  this  note. 
And  in  case  suit  or  action  is  instituted  to  collect  this 
note,  or  any  portion  thereof,  we  promise  and  agree 
to  pay,  in  addition  to  the  costs  and  disbursements 
provided  by  statute,  such  additional  sum,  in  like 
Gold  Coin,  as  the  Court  may  adjudge  reasonable, 
for  Attorney's  fees  to  be  allowed  in  said  suit  or  action. 

No. ROWE  &  MARTIN, 

by  (portion  torn  off) 
Endorsed  on  face: 
$110.  PAID. 
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EXHIBIT  3— Continued. 

Endorsed  on  back: 
W.  H.  Wehrung 
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TRUSTEE  EXHIBIT  4. 

$1700.00  Portland,  Oregon,  Jany.  15,  1913. 

Ninety  days  after  date,  without  grace,  we  promise 
to  pay  to  the  order  of  The  Hillsboro  National  Bank, 
Hillsboro,  Oregon,  Seventeen  Hundred  Dollars,  in 
Gold  Coin  of  the  United  States  of  America,  of  the 
present  standard  value,  with  interest  thereon  in  like 
Gold  Coin  at  the  rate  of  8  per  cent,  per  annum  from 

until  paid,  for  value  received.     Interest  to  be 

paid  at  Hillsboro,  Oreg.,  and  if  not  so  paid,  the  whole 
sum  of  both  principal  and  interset  to  become  im- 
mediately due  and  collectable,  at  the  option  of  the 
holder  of  this  note.  And  in  case  suit  or  action  is  in- 
stituted to  collect  this  note,  or  any  portion  thereof, 

promise  and  agree  to  pay,  in  addition  to  the  costs 
and  disbursements  provided  by  statute,  such  addi- 
tional sum,  in  like  Gold  Coin,  as  the  Court  may  ad- 
judge reasonable,  for  Attorney's  fees  to  be  allowed 
in  said  suit  or  action. 

ROWE (Portion  torn  off.) 

No.  1494.    April  15-13. 

Endorsed  on  face: 

$18.50  PAID. 

Mar.       4-13  Reed.  Int.  $18.50 

Mar.       4-13     "        Prin.  1700.00 
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ALEX  SWEEK 
A  witness  called  on  behalf  of  the  Trustee,  being 
first  duly   sworn,   testified   as  follows: 

DIRECT  EXAMINATION. 

Questions  by  Mr.  NELSON: 

Mr.  Sweek,  you  are  an  attorney? 

A.     I  am,  yes,  sir. 

Q.  In  this  state.  And  you  act  as  attorney  for 
Mr.  H.  J.  Martin,  the  bankrupt?        A.     Yes,  sir. 

Q.     Before  his  bankruptcy  and  subsequently? 

A.     Yes,  sir. 

Q.  It  has  been  testified  to  by  Mr.  Wehrung  that 
at  the  time  of  the  payment  of  the  sum  of  $5875.00, 
derived  from  the  sale  of  real  estate,  certain  notes 
which  he  held  signed  by  Mr.  Martin,  and  one  of  which 
I  think  he  said  was  endorsed  by  you,  were  cancelled 
by  him,  handed  to  Mr.  Martin,  and  by  Mr.  Martin 
to  you.        A.     Yes,   sir. 

Q.  In  whose  possession  have  those  notes  been 
since  that  time? 

A.     They  have  been  in  my  possession. 

Q.    And  where  are  they  now? 

A.  Well,  I  thought  they  were  all  in  this  envelope 
when  I  brought  them  up  this  morning.  There  may 
be  another  one  in  the  safe. 

Q.     When  did  you  put  them  in  that  envelope? 

A.  Well,  I  put  them  in  the  envelope  soon  after 
they  were  given  to  me;  not  at  the  time,  but  soon 
afterwards. 
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Q.  Were  all  of  them  together  when  you  put  them 
in  the  envelope? 

A.  Well,  I  thought  so.  I  wouldn't  be  sure.  I 
may  find  another  one  there. 

Q.  Do  you  know  what  the  amount  of  the  missing 
note  is,  approximately? 

A.     No,  I  do  not  know. 

Q.  Have  you  any  means  of  ascertaining  that? 
Any  data  from  which  you  could  ascertain  the  amount 
of  that  note? 

A.  I  would  have  no  data  of  any  kind  whatever 
unless  I  should  find  the  cancelled  note  in  my  office. 

Witness  excused. 

H.  J.  MARTIN, 
a  witness  called  on  behalf  of  the  trustee,  being 
first  duly  sw^orn,   testified   as  follows: 

DIRECT  EXAMINATION. 

Questions  by  Mr.  NELSON: 

Mr.  Martin,  you  are  the  H.  J.  Martin  referred  to 
as  the  bankrupt  in  this  matter?        A.     Yes,  sir. 

Q.  And  do  you  recall  the  incident  in  connection 
with  the  cancellation  of  these  notes? 

A.  Why,  I  don't  know  that  I  can.  The  business 
was  done  there  in  the  office. 

Q.     By  whom?        A.     Mr.  Sweek. 

Q.     Mr.  Sweek  attended  to  it  for  you? 

A.     Yes,  sir. 

Q.    And  did  you  look  at  the  notes  at  the  time? 


62  George  M.   Healy,  as  Trustee 

(Testimony  of  H.  J.  Martin) 

A.     Not  then,  no. 

Q.  Well,  do  you  know  how  much  you  owed  Mr. 
Wehrung,  or  what  notes  he  held? 

A.  I  think  that  the  amount  was  on  our  books; 
Just  the  amount  I  couldn't  tell  you. 

Q.  Are  you  sure  your  books  show  this  transaction, 
Mr.  Martin? 

A.     Well,  you  mean  this  transaction,  the  last? 

Q.     The  payment  of  these  notes,  yes. 

A.     I  don't  know  that  it  did. 

Q.     You  don't  recall  that? 

A.     No,  I  don't  recall. 

Q.  Are  you  sure  that  your  books  will  show  the 
amount  of  the  note? 

A.     Which  note  do  you  mean? 

Q.    The  missing. 

COURT:    The  notes  to  Wehrung. 

Q.     That  you  owed  Wehrung. 

A.  I  think  on  our  journal  book  or  ledger  book, 
I  think  our  bookkeeper  kept  a  list  of  what  we  owed. 

Q.     Do  you  know  what  you  owed  him? 

A.  No,  I  do  not.  I  don't  remember  the  exact 
amount. 

Q.  Did  you  examine  the  notes  at  the  time  they 
were  cancelled?        A.     Yes,  I  think  so. 

Q.     But  you  don't  recall  the  amounts  of  the  notes? 

A.     No,  I  do  not. 

Q.  You  don't  know  whether  Mr.  Wehrung  is 
right  in  his  supposition  that  it  was  $1000.00  prin- 
cipal or  not? 
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A.     I  couldn't  tell  you,  I  am  sure. 

Q.     Who  handled  that  transaction  for  you? 

A.     Mr.  Sweek. 

Q.  Was  anything  said  at  the  time  about  the 
legality  of  the  transaction,  whether  you  had  a  right 
to  do  that? 

A.  Mr.  Sweek  said  I  had  a  right  to  ask — to  sell 
the  land  to  pay  off  what  I  wanted. 

Q.     Did  Mr.  Wehrung  hear  that  advise? 

A.     I  don't  think  Mr.  Wehrung  was  there. 

Q.     You  don't  think  he  was  there.        A.     No. 

Q.  What  dealings  did  you  have  with  the  pur- 
chaser? 

A.  Why,  I  don't  know  as  I  had  any  more  than 
to  make  out  the  deed. 

Q.     Did  you  make  out  the  deed? 

A.     I  think  Mr.  Sweek  made  it  out  for  me. 

Q.  And  Mr.  Sweek  or  Mr.  Wehrung  attended 
to  the  sale  entirely,  did  they  not?        A.     Yes,  sir. 

Q.  At  the  hearing  before  the  Referee  in  Bank- 
ruptcy, you  didn't  even  know  the  name  of  the  pur- 
chaser of  the  property? 

A.  No,  sir  no.  That  is  to  my  best  recollection, 
I  did .  not. 

Q.  Now,  Mr.  Martin,  at  that  time  there  had  been 
several  suits  against  you,  and  attachments.  Isn't 
that  a  fact? 

A.     I  had  this — if  you  mean  this  damage  suit. 

Q.     No,  I  am  not  talking  about  the  damage  suit. 


64  George  M.   Healy,  as  Trustee 

(Testimony  of  H.  J.  Martin) 

A.  Yes,  I  believe  your  firm  brought  a  suit  against 
me. 

Q.     Weren't   there   a   good    many   other   suits? 
Mr.  MANNING:    What  time  do  you  mean,  Mr. 
Nelson? 

Mr.  NELSON:    At  the  time  of  this  sale. 

Mr.  MANNING:    The  4th  of  March. 

Mr.   NELSON:    Along  the  first  week  in  March. 

A.  I  couldn't  say  whether  the  suit  you  brought 
was  brought  at  the  time  the  sale  was  made  or  before — 
must  have  been  before  or  afterwards.  I  don't  know 
which.     I  don't  remember. 

Q.  You  know  that  other  suits  were  brought  too, 
and  attachments,   were  there  not? 

A.  Yes,  was  one  brought,  a  disputed  account, 
a  balance  due  for  wiring  the  store  which  we  shouldn't 
have  paid  at  all;  the  building  should  have  paid  it  but 
we  paid  it — just  simply  paid  it  rather  than  have  the 
trouble  and  fuss,  that  is  all. 

Q.  At  that  time  you  were  behind  in  the  payment 
of  rent,  were  you  not? 

A.    At  the  time  the  suit  was  brought? 

Q.     No,  the  1st  of  March,  5th  of  March. 

A.     I  don't  remember. 

Q.     You  owed  a  great  many  clerks,  etc.,  back  wages? 

A.  Well,  I  don't  remember  as  to  that,  I  am  sure. 
Mr.  Lomax  paid  the  help;  we  might  have  owed  them 
two  or  three  days  back.  The  payments  might  have 
been  due  on  the  1st  and  paid  on  the  5th. 
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Q.  Your  mercantile  indebtedness  and  postal  card 
indebtedness  was  practically  all  past  due,  was  it  not? 

A.     I  think  most  of  it  was. 

Q.    Practically  all  past  due? 

A.     Yes,    I   think   it  was. 

Q.  Notes  to  the  United  States  National  Bank 
and  others  were  due?        A.     Yes. 

Q.    Past  due? 

A.  Yes,  I  think  the  one  to  the  U.  S.  National 
Bank  was  on  demand. 

Q.     Demand  note?        A.     Yes. 

Q.    And  you  had  no  cash  on  hand?        A.     No. 

CROSS    EXAMINATION. 

Questions  by  Mr.  MANNING: 

You  would  know,  however,  would  you  not,  Mr. 
Martin,  if  you  had  overpaid  Mr.  Wehrung  at  the 
time? 

A.  Why,  I  have  every  reason  to  believe  that  I 
would,  yes. 

Q.  There  was  an  attachment  suit,  so  you  tes- 
tified, which  was  a  disputed  account,  brought  by 
Beach,   Simon  &  Nelson?        A.     No,   No. 

Q.  Well,  there  was  a  suit  brought  by  Beach,  Simon 
&   Nelson,    against   you,    was   there? 

A.     Yes,  sir. 

Q.     What  became  of  it?        A.     I  paid  it. 

Q.  And  this  suit  you  testified  to,  that  was  a  dis- 
puted account?        A.     Yes. 

Q.    What  became  of  that? 
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A.  Oh,  I  paid  that  too.  That  was  for  a  small 
balance  of  $25.00,  I  think;  something  like  that.  I 
asked  my  attorney  at  the  time  if  it  wasn't  the  best 
thing  to  pay  it,  rather  than  have  any  notoriety, 
any  fuss,   or  anything  about  it. 

REDIRECT  EXAMINATION. 

Q.  Mr.  Martin,  isn't  it  a  fact  that  the  suit  you 
are  talking  about  our  firm  having  brought  was 
brought   some   months  before   this   time? 

A.  Well,  I  don't  remember  as  to  the  time  it  was 
brought.     I  know  it  was  brought  through  your  office. 

Witness  excused. 
GEORGE  M.  HEALY 

Recalled    by    defense. 

CROSS  EXAMINATION. 

Questions  by   Mr.   MANNING: 

I  will  ask  you  to  take  this  instrument  and  state 
to  the  court  what  it  is,  and  for  what  purpose  you 
obtained  it. 

A.  Well,  this  is  a  paper  that  was  handed  into  the 
office  of  Mr.  Clarke,  I  believe  by  Mr.  Murphy,  at 
the  time  he  was  trying  to  collect  the  claim.  I  don't 
know   who   made   that   out. 

Q.     What  is  it?    What  does  it  purport  to  be? 

A.  Supposed  to  be  a  list  of  Mr.  Martin's  assets 
and  liabilities. 

Q.     What  does  it  show? 
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A.     He  is  claiming  a  net  worth  of  $14,000;  $14,805.00. 

COURT:    What  is  the  date? 

A.     The  first  of  February,  1913. 

Q.  Now,  you  see  some  pencil  marks  on  that  there; 
do  you  know  who  put  them  on? 

A.     I  wrote  those  on. 

Q.     What  did  you  write  them  on  for?    What  is  it? 

A.  Was  analyzing  the  statement  and  wrote  it 
there.  He  owes  80%  of  the  assets;  he  is  practically 
insolvent. 

Q.  He  owed  at  that  time,  you  say,  nearly  80% 
of  his  assets?        A.     Yes. 

Q.  Still  you  swore  here  a  little  while  ago — in 
other  words  you  show  there  on  that  statement  in  your 
own  handwriting,  that  he  was  owing  nearly  80% 
of  his  assets,  and  you  testify  you  sold  for  $18,000 
the  drugstore — the  stock  of  drugs. 

Mr.  NELSON:     Oh,  no  he  didn't. 

COURT:    He  swore  to  $11,000. 

Mr.  MANNING:  Eleven  thousand,  and  eight 
thousand,  postal  cards. 

A.     That  was  the  appraisement. 

Q.     Oh,   the  appraisement  was  $11,000.00? 

A.     $11,000.00. 

Q.  That  is  the  appraisement  of  the  drugstore, 
and  the  appraisement  of  the  postal  card  company 
was  what?        A.     $7595.00. 

Q.     That  is  right,  and  you  sold  the  stock  of  drugs? 

A.    Yes. 

Q.    And  you  testified  you  got  $18,000  for  it? 
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A.     No,  sir. 

Q.     $8,000  for  the  postal  cards? 

A.     No,  I  didn't 

Q.  Well,  I  am  mixed  up  on  that.  Straighten 
it  out. 

COURT:  He  said  he  got  $2900.00  for  the  postal 
cards.  I  didn't  get  the  statement  for  the  drugs 
but  the  entire  amount  received  was  $11,779.00. 

A.  That  is  correct.  I  don't  know  whose  writing 
this  is  in  this  statement  but  it  was  in  the  office  of 
the    Clarke- Woodward    Drug    Company's   files. 

Witness  excused. 

TRUSTEE  RESTS. 

Mr.  MANNING:  If  the  court  please,  I  desire 
at  this  time  to  ask  for  a  non-suit.  I  don't  see  where 
Mr.   Wehrung  has  been  connected  with  knowledge. 

COURT:  This  is  an  equity  case.  I  don't  know 
about  a  non-suit.  Do  you  want  to  submit  it  on  the 
record  as  it  stands? 

Mr.  MANNING:  I  would  like  to  have  until 
two  o'clock. 

COURT:    Very  well. 

Mr.  MANNING:  Just  a  moment.  Maybe  we 
can  expedite  the  matter.  If  Mr.  Nelson  has  no 
objection,  I  will  put  in  this  statement,  which  is  the 
statement  made  by  Mr.   Martin  to   Mr.   Wehrung. 
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Mr.  NELSON:  Well,  I  will  have  to  cross  examine 
him  on  this  statement.  I  couldn't  very  well  let 
that  go  in  without  an  examination  of  Mr.  Wehrung 
as  to  what  he  thought  of  the  figures. 

Mr.  MANNING:  Well,  we  can  put  Mr.  Weh- 
rung back  now,  for  that  matter.  This  statement 
also,  I  would  like  to  put  in. 

Mr.  NELSON:  I  object  to  that  statement  going 
in.  There  has  been  no  testimony  as  to  who  made 
those  figures  or  anything  else. 

Mr.  MANNING:  Well,  we  wont  put  in  evidence 
just  now. 

Statement  marked   "Defendant's  Exhibit  A  for 
identification." 

W.  H.  WEHRUNG 
Recalled  for  defense. 

DIRECT  EXAMINATION. 

Questions  by  Mr.   MANNING: 

Mr.  Wehrung,  you  may  take  that  instrument 
you  have  in  your  hand,  and  examine  it  and  state 
what   it  is. 

A.  This  is  a  financial  statement  made  to  me  Feb- 
ruary 1st,  of  date  February  1st,  1913,  and  was  handed 
to  me  close  to  that  date. 

Q.     By   whom? 

A.  If  I  remember  rightly  by  Mr.  Martin,  Mr. 
H.  J.  Martin. 
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Q.    What  does  it  purport  to  show  as  to  assets? 

A.  It  shows  the  amount  of  the  account  of  Rowe 
&  Martin  and  the  Portland  Post  Card  Company, 
as  well  as  the  stock  of  goods  as  per  inventory,  and 
shows  the  indebtedness;  also  shows  the  net  balance 
or  surplus. 

Q.  Yes.  A.  The  surplus  shown  here  amounts 
to  $6169.85. 

Q.  And  was  this  land  that  was  sold  to  Mr.  Douty 
included    in    that?  A.     No,    sir,    not    included 

in  here. 

Q.  Was  there  any  property  owned  by  Mr.  Mar- 
tin included  in  that  outside  the  drug  stock? 

A.  Nothing  but  the  drugstore  and  the  Portland 
Post  Card  Company's  inventory  of  goods  and  ac- 
counts; they  are  both  here.     No  realty  whatever. 

Q.  Was  there  any  account  in  addition  to  what 
was  shov/n  there  on  that  paper  mentioned  to  you 
by  Mr.  Martin,  and  which  he  claimed  had  been  ful- 
ly  satisfied? 

A.  Mr.  Martin  claimed  to  me  that  the  claim  at 
the  United  States  National  Bank  had  been  taken 
care  of. 

Q.     How  much  did  that  amount  to? 

A.  I  don't  remember  the  amount.  Either  sev- 
en or  nine  thousand  dollars  runs  in  my  mind. 

Mr.  MANNING:  I  desire  to  put  this  stsatement 
in  evidence. 
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CROSS  EXAMINATION. 

Questions  by  Mr.  NELSON: 

Mr.  Wehrung,  did  I  understand  you  to  say  that 
the  indebtedness  of  the  United  States  National  Bank 
was  not  included  in  here? 

A.  I  understand  it  is  included  in  there  but  is 
taken  care  of.     That  is  my  understanding. 
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Q.  And  did  you  understand  these  bills  payable 
included  the  indebtedness  to  yourself  and  every  one 
else? 

A.    Yes,  sir,   I  understood  so. 

Q.  And  that  the  accounts — all  he  owed  on  accounts 
was  seventeen  thousand  dollars? 

A.     That  is  my  understanding. 

Q.  Did  you  make  any  investigation  after  get- 
ting  this   statement? 

Mr.  MANNING:  Objected  to  as  immaterial  and 
irrelevant.  He  could  rely  on  this  statement  if  he 
wanted   to. 

COURT:    That  is  correct. 

A.  1  made  an  investigation  of  course  as  far  as 
could  be  made.     I   didn't  go  and  take  stocks. 

Q.     What  investigation  did  you  make? 

A.  That  is  where  I  got  my  information,  by  talk- 
ing with  Mr.  Martin. 

Q.  That  is  what  you  meant  by  investigation, 
talking    with    Mr.    Martin?  A.     Yes,    sir. 

Q.     You  were  in  his  place  of  business  frequently? 

A.     Quite  often. 

Q.     In    the    postal    card    place? 

A.     Not   so    often.    Very    seldom. 

Q.  Did  you  have  a  general  knowledge  of  his  stock 
in   these   two   places? 

A.  No,  I  can't  say  I  have  a  general  knowledge 
of  that  line  of  business. 

Q.     Did  you  know  anything  about  the  condition 
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of  this  postal  card  business,  with  reference  to  any 
of  that  stock? 

A.     No,  I  didn't  know  anything  about  it. 

Q.  Did  you  understand  this  inventory  price— 
the  original  cost  price?  A.     That  was  my  un- 

derstanding, cost  prices  inventory  price. 

Q.  Do  you  know  anything  about  the  enormous 
shrinkage   of  stock   of  that   character? 

A.     No,  sir,  I  do  not. 

Q.  Did  you  ask  whether  allowance  had  been 
made  for  depreciation  on  any  of  this? 

A.  I  did.  My  understanding  was  that  some  of 
the  stock  that  was  perishable  would  be  nothing. 

Q.     What  amount,  do  you  know? 

A.  No,  I  couldn't  recall  that.  I  asked  the  ques- 
tion, for  in  my  experience  in  business  where  we  al- 
ways take  stock,  there  is  a  certain  amount  of  stock 
valueless,  at  least  we  count  as  valueless  and  set  aside. 
My  understanding  was  that  was  the  course  they 
pursued. 

Q.  Was  it  also  your  understanding  derived  from 
your  business  experience  that  stocks  of  this  char- 
acter, several  years  old,  as  has  been  testified  to,  are 
figured  at  original  cost? 

A.  Yes,  sir.  The  goods  are  figured  at  actual 
cost.  Of  course  if  you  have  perishable  stuff,  of  course, 
as  I  said  before,  that  is  set  aside  and  of  no  value. 

Q.    Postal  cards,   for  instance,   five  years  old? 

A.  I  just  explained  I  knew  nothing  of  the  value 
postal   cards. 
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Q.  You  knew  nothing  of  the  value  of  this  bus- 
iness? 

A.  My  experience  in  business  has  been  along 
the  general  merchandise  line,  and  I  suppose  that 
there  the  same  rule  would  apply. 

Q.  As  I  understand  it  then,  as  a  banker  in  lend- 
ing money  you  consider  the  inventory  or  original 
cost  of  the  merchandise  would  be  a  fair  valuation 
to  put  on  it. 

A.  I  don't  see  any  other  way  to  get  at  it.  That 
is  the  way  we  figure  all  the  time. 

Q.    You   figure    out   value   at  the   original   cost? 

A.     At  cost. 

Q.     In  determining  credit? 

A.  Most  concerns  figure  cost  with  more  added, 
and  if  they  took  their  discount,  then  they  took  their 
discount   off. 

Q.     Make   no   allowance   for   any   depreciation? 

A.  As  I  said  before  all  stock  that  is  depreciated 
is  set  aside  as  of  no  value,  and  if  the  merchant  gets 
anything  out  of  it,  he  is  just  that  much  ahead.  That 
is  the  way  we  figure. 

Q.  The  furnisture  and  fixture  account  is  a  little 
over  seven  thousand  dollars.  Did  you  see  the  fix- 
tures he  had?  A.     I  did. 

Q.     Did  you  judge  them  to  be  worth   $7,000? 

A.     I   judge  so. 

Q.  Do  you  know  they  were  bought  on  the  in- 
stallment plan? 

A.     I    don't. 
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Q.     With  reservation  of  title?        A.     I  don't. 

Q.  Don't  you  know,  as  a  business  man,  that 
fixtures  Uke  that  wouldn't  bring  $300.00  if  he  owned 
them? 

A.  No,  I  don't  know,  that.  We  figure  fixtures 
worth  what  they  cost  with  a  certain  per  cent  of  de- 
preciation; that  you  are  adding  to  every  few  months, 
two  months,  six  months — to  your  fixtures;  putting 
in  something  or  adding  to,  so  a  merchant  has  a  right 
to  consider  his  fixtures  at  cost  value  always  in  mak- 
ing an  estimate  on  his  worth. 

Q.  I  am  talking  about  a  banker  who  is  lending 
money.  Does  a  banker  who  is  lending  money  figure 
them  as  an  asset  dollar  for  dollar  at  the  original  cost? 

A.  Certainly  he  takes  that  into  consideration. 
He  is  not  lending  dollar  for  dollar.  He  is  not  going 
to  work  and  lending  any  man  who  has  $7000.00  in 
fixtures — he  is  not  going  to  loan  him  $7000.00  on  it. 

Q.  You  are  used  to  seeing  statements  and  used 
to  judging  them?        A.     Yes,  sir. 

Q.  You  saw  the  account  of  fixtures;  you  noted 
the  original  cost,  $7100.00?        A.     Yes. 

Q.  I  will  ask  you  whether  or  not  it  is  a  fact,  as  a 
banker  you  didn't  know  at  that  time  and  don't  know 
now,  as  a  matter  of  fact,  even  if  he  had  title  to  those 
fixtures,  assuming  he  had — as  a  matter  of  fact  for 
liquidation  purposes,  for  sale  purposes,  they  wouldn't 
bring  twenty  cents  on  the  dollar. 

A.  Liquidation  purposes  and  doing  business  are 
two  different  things.     If  going  to  do  business,  it  is 
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necessary  to  have  those  fixtures;  you  can't  replace 
those  fixtures  without  money;  you  have  got  them 
in  and  probably  advanced  the  price  on  account  of 
taking  off  and  adding  every  month  or  two  to  the  fix- 
tures, and  have  to  figure  the  original  amounts. 

Q.  I  am  not  talking  about  record  values,  or  any- 
thing of  that  kind,  I  am  talking  about  from 

A.  I  am  trying  to  answer  the  question  and  say 
the  fixtures  are  worth  dollar  for  dollar  what  they  cost; 
can't  do  business  without  them. 

Q.     I  want  you  to  answer  my  question 

A.     I  am  trying  to  answer. 

Q.  You  are  answering  from  the  standpoint  of 
Mr.   Martin  instead   of  Mr.   Wehrung. 

A.     I   don't  think  so. 

Q.     He  made  the  actual  statement  to  you. 

A.     All  right. 

Q.  It  may  be  from  the  testimony  you  have  given 
that  there  is  justice  in  your  statement  that  a  mer- 
chant in  figuring  his  worth  should  put  in  the  fixtures 
at  what  they  originally  cost  him,  but  I  am  asking 
you  as  a  banker,  and  the  man  who  received  the  state- 
ment, you  must  look  at  it  from  the  standpoint  of 
what  that  stuff  is  worth,  don't  you? 

A.     Certainly  I  do. 

Q.  Not  what  it  cost  this  man.  You  don't  have 
an  idea  for  a  moment  that  $7100  worth  of  fixtures — 
originally  cost  him  that — in  a  position  like  that  would 
be  worth  $7100,  do  you? 

A.     I  certainly  did,  to  do  business  with. 
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Q.     You  did? 

A.     Yes,  sir,  to  do  business  with. 

Q.  Have  you  ever  had  experience  in  that  Une? 
Know  something  about  it? 

A.     I  have  been  in  it  about  25  years. 

Q.  Would  any  stock  of  fixtures  bring  anything 
like  what  they  cost? 

A.  You  don't  seem — I  don't  seem  to  grasp  you 
or  you  don't  me.  Here  is  the  point  exactly.  If 
you  are  doing  business,  you  have  to  do  it  with  money 
and  fixtures,  don't  you? 

Q.     Yes. 

A.  Now,  any  company  liquidating  that  business, 
your  fixtures  are  worth  less  than  any  part  of  your 
business  of  course,  if  you  are  going  to  liquidate,  but 
a  live  business,  your  fixtures  are  worth  par.  That 
is  the  only  way  I  know  to  explain  the  case. 

Q.  That  is  so  from  the  standpoint  of  the  man 
doing  business. 

A.     Certainly. 

Q.     But  now,  loaning  money  to  a  man 

COURT:  He  didn't  loan  money  on  this  state- 
ment. This  statement  is  only  important  as  to  whether 
he  had  reason  to  believe  this  man  was  bankrupt  at 
the  time  the  statement  was  received. 

COURT:  Now,  then  you  get  that  kind  of  a  state- 
ment from  a  going  concern,  and  nothing  else,  and 
no  other  knowledge  of  his  business,  then  the  question 
is  whether  a  man  wouldn't  assume  that  Martin  was 
bankrupt. 
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Q.  Yes,  that  is  what  I  am  asking.  Here  is  a  bank, 
and  seeing  that  statement  with  fixtures  $7100.00, 
whether  he  would  say  that  was  an  asset  of  $7100. 

COURT:  Whether  he  would  think  the  firm  was 
bankrupt  or  not,  insolvent.  If  a  man  knew  nothing 
at  all  of  another's  business  and  got  that  kind  of  a 
statement,  showing  a  balance  of  seven  or  eight  thousand 
dollars,  and  it  was  a  going  concern  and  doing  business, 
without  any  information  or  indication  that  it  was 
insolvent  or  unable  to  pay  its  debts,  he  would  natur- 
ally suppose  it  was  a  solvent  concern,  wouldn't  he? 

Mr.  MANNING:  That  may  be  the  fact,  the 
bank  will,  but  this  man  in  the  first  place  is  not  in 
the  position  of  relying  on  a  thing  of  this  kind;  this 
man  was  in  business  himself;  saw  these  frequently; 
saw  them  frequently;  was  in  touch  with  the  business, 
as  he  says,  and  could  make  some  estimate  of  it. 

Q.  Now,  with  reference  to  these  accounts  receiv- 
able, ninety-nine  hundred  and  some  dollars,  did 
you  know  anything  about  any  of  these  accounts? 

A.     Only  in  a  general  way. 

Q.     What  did  you  know  about  them? 

A.  Well,  all  I  knew  was  this,  that  we  figure  with 
a  live  business,  the  accounts  are  worth  ninety-cents 
on  the  dollar,  in  a  live  business,  and  a  man  who  looks 
after  his  business  can  collect — he  can  safely  figure 
on  collecting  ninety  cents  on  the  dollar.  Liquidation 
is  a  diff'erent  proposition.  You  understand  when  a 
man  liquidates  his  business,  a  great  many  men  dis- 
pute their  accounts,  but  as  long  as  the  business  is 
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alive  that  man  will  pay  his  account.  Why?  Be- 
cause he  wants  more  credit.  That  is  my  experience 
for  25  years. 

Q.  Did  you  inquire  how  old  these  accounts  were, 
any  of  them? 

A.     No,   I  did  not. 

Q.     Simply  accepted  these  figures? 

A.     Certainly. 

Q.     And  figured  them  worth  90  cents  on  the  dollar? 

A.     Certainly  that  is  what  I  figured. 

Q.  How  about  the  merchandise  inventory  value, 
forty  thousand  dollars? 

A.  My  understanding  is  it  was  taken  at  cost 
price. 

Q.     And  what  did  you  figure  that  worth? 

A.     Figured  worth  face. 

Q.     Face  value? 

A.     Yes,  sir. 

Q.  You  made  no  allowance  of  10%  or  any  other 
percentage,  did  you? 

A.  No,  sir,  if  this  is  figured  at  cost  price  and 
perishable  stuff  not  taken,   it  is  worth  that. 

Q.  W^hy  do  you  differentiate  between  stock  and 
fixtures  and  accounts?  Why  do  you  make  an  allow- 
ance on  accounts  and  no  allowance  on  stock  and 
fixtures.     Don't  they  shrink  as  much? 

Q.  Is  there  any  reason  for  it?  I  would  like  to 
know  what  you  thought  of  it. 

A.     That  is  the  way  I  figured  all  my  life  in  business. 

A.     My  experience  is  that  in  a  live  business  you 
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will  not  lose  over  10%  on  the  accounts  if  a  man  handles 
it  right;  while  he  is  in  business  he  can  collect  his  ac- 
counts so  he  can  retire  and  not  lose  many. 

Q.  Is  it  your  experience  also  he  would  do  the  same 
with  fixtures — get  out  on  100  cents? 

A.  I  don't  know  that  he  can  get  out  with  a  hun- 
dred cents  unless  he  sells  to  some  one  who  succeeds 
him  in  business.  Then  could  probably  get  a  hun- 
dred cents  on  the  dollar  and  probably  a  premium. 

Q.  Now,  to  go  back,  I  will  ask  why  you  made 
a  depreciation  on  accounts  and  not  on  fixtures. 

A.     I  can't  explain  it  plainer. 

Mr  MANNING:  It  seems  to  me  Mr.  Wehrung 
misunderstands. 

COURT:  I  understand  he  made  a  ten  per  cent 
allowance  because  his  experience  in  business  lead  him 
to  believe  there  would  probably  be  a  loss  in  collecting 
the  accounts. 

A.     That  is  exactly  it. 

COURT:  And  he  made  none  on  the  inventory 
price  of  goods  because  he  supposed  they  would  be 
sold  over  the  counter. 

Q.  And  how  about  fixtures— did  you  suppose 
they  would  be  sold  over  the  counter? 

A.  Now,  if  this  business  is  going  to  be  bought 
by  somebody  else  and  continued,  those  fixtures  are 
worth  what  they  cost,  and  probably  more.  A  man 
would  give  cost  readily  before  he  would  have  those 
torn  out  and  put  in  others. 

Q.     Did  you  ever  hear  of  a  concern  in  your  busi- 
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ness  experience  which  sold  its  fixtures  for  more  than 
it  paid  for  them? 

A.  Well,  I  sold  fixtures  for  more  than  they  cost 
me,  yes. 

Q.     Didn't  you  sell  the  good-will  of  your  business? 

A.  No,  I  don't  figure  you  can  sell  the  good-will 
of  your  business. 

Q.  You  sold  fixtures  and  such  for  more  than 
they  cost? 

A.  I  sold  fixtures  for  a  lump  sum  of  money,  more 
than  they  cost. 

Q.     What  sale  was  that — Hillsboro? 

A.     Yes. 

Q.     What  was  the  amount? 

A.     Well,  I  can't  just  recall  the  amount. 

Q.  Nov,',  the  accounts  and  bills  payable  figure 
up  to  $50,000.     Did  you  investigate  them  at  all? 

A.  Only  as  far  as  the  statement  goes  and  the 
talk  I  had  with  Mr.  Martin. 

Q.  Did  you  know  they  were  all  past  due,  or  prac- 
tically all,  as  Mr.  Martin  testified? 

A.     No,  I  didn't  understand  it  so. 

Q.     Did  you  know  they  were  past  due? 

A.  I  understand  the  seven  or  nine  thousand — 
whatever  the  amount  was — to  the  United  States 
National  Bank  was  taken  care  of,  and  I  understood 
that  some  of  these  claims,  they  had  six,  nine  and 
twelve  months;  also  understood  he  was  paying  cash 
for  all  goods  he  bought  for  the  drugstore. 
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Q.  You  knew  he  had  asked  and  gotten  an  exten- 
sion of  a  good  many  accounts,  didn't  you? 

A.  I  said  when  I  was  on  the  stand  before,  I  under- 
stood he  had  gotten  an  extension  of  some  eastern 
accounts,  the  Portland  Post  Card   Company. 

Q.     Do  you  know  whether  paid? 

A.     No,   I  couldn't  say. 

Q.  You  agreed  to  postpone  the  payment  to  your- 
self until  paid,  before  getting  your  money.  You 
didn't  make   any   investigation   of  that   question? 

A.  No,  no;  my  understanding  was  I  was  to  wait 
a  year;  that  was  my  understanding. 

Q.  Your  testimony  as  given  before  isn't  accurate 
then?        A.     Yes. 

Q.  Your  recollection  now  is  different  from  what 
it  was  at  that  time? 

A.  My  understanding  was  for  twelve  months. 
That  is  my  understanding;  extension  made  to  the 
Portland  Post  Card  Company  for  twelve  months. 

Q.  Didn't  you  say  before  the  general  nature  of 
your  agreement  was  you  were  to  postpone  the  col- 
lection of  your  account  until  the  payment  of  these 
other  accounts? 

A.     That  is,  they  were  to  be  paid  in  twelve  months. 

Q.     Now,  you  say  at  the  time 

A.     Well,  that  is 

Q.  (Interrupting)  I  just  want  to  know  what 
you  say  about  it  in  your  testimony.  Did  you  inquire 
as  to  whether  these  accounts  have  been  paid? 

A.     No,  I  haven't. 
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Q.     Never  made  any  inquiry  as  to  them? 

A.     I  considered  them  solvent  all  the  time. 

Q.  Now,  here  is  a  statement,  Mr.  Wehrung. 
You  believed  that  the  indebtedness  was  only 
$50,000.00  as  I  understand. 

A.     I  believed  just  as  it  was  on  that  statement. 

Q.  You  know  that  their  schedule  filed  showed 
$69,000? 

A.  I  don't  know  that,  only  what  I  have  heard 
here  today. 

Q.     You  had  no  previous  information  about  that? 

A.     No,  sir.     None  whatever. 

Q.  Did  you  know  about  owing  back  rent  at  that 
time?        A.     No,  I  didn't. 

Q.  Did  you  ask  whether  any  preferred  liability, 
such  as  wages,  etc.,  to  a  number  of  employees? 

A.     No,  sir,  I  did  not. 

Q.  Did  you  know  whether  he  had  paid  his  taxes 
which  were  due  and  which  were  a  preferred    claim? 

A.     No,  sir,  I  didn't  ask  that. 

Q.  Did  you  consider  this  a  full  and  complete 
statement? 

A.  I  certainly  did.  I  called  attention  to  the  fact, 
of  course,  that  his  home  wasn't  in  there,  and  the  land 
wasn't  in  there,  and  he  said,  no,  they  weren't  in  there; 
they  are  all  added  to  this;  then  he  told  me  about  the 
United  States  National  Bank  note  being  taken  care  of. 

Q.     Did  he  tell  you  that  was  not  in  there? 

A.  He  said — it  was  my  understanding  it  was. 
My  understanding  was  everything  was  in. 
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Q.     What  did  you  mean  by  being  taken  care  of? 

A.     Well,  I  don't  know. 

Q.     By  an  extension? 

A.    No,  he  said  had  been  taken  care  of. 

Q.  You  didn't  consider  this  a  full  and  complete 
statement? 

A.     All  except  his  home  and  the  real  estate. 

Q.  You  knew  certain  assets  were  omitted;  didn't 
that  make  you  believe  some  liabilities  were  also 
omitted? 

A.  No,  I  asked  about  it,  and  he  said  that  cov- 
ered all. 

Q.  You  didn't  check  the  statement  at  all  further 
than   this   conversation   with   him? 

A.  That  is  all.  I  didn't  go  in  and  check  his  books 
over  of  course. 

Q.  Now,  I  will  ask  you  this;  Here  is  a  statement 
showing  Accounts  Receivable  $9900;  Merchandise 
$40,000;  Furniture  &  Fixtures  $7000,  aggregating 
$57,000.        A.     Yes,  sir. 

Q.  And  absolute  obligations  of  $51,000.  What 
did  that  statement  indicate  to  you  at  that  time? 

A.  It  indicates  there  is  a  balance  of  something 
over  $6000.  Then  he  had  land  and  a  home  amount- 
ing to  about  $15,000  or  $16,000;  amounting  to  about 
$21,000. 

Q.  $15,000  or  $16,000;  how  did  you  get  those 
figures? 

A.  Take  $6,000  for  the  land  at  Beaverton,  and 
probably  $10,000  for  his  home.     Worth  that  isn't  it? 
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Q.     Is  it?        A.     I  should  judge  so. 

Q.    Sell  at  about  $2600.00?        A.     Say  $5,000.00. 

Q.     You  knew  that  was  exempt,  didn't  you? 

A.     I  understand  $1500  exempt. 

Mr.  MANNING:  That  is  exempt,  and  it  isn't. 
Might  not  be  exempt,  Mr.  Nelson. 

Mr.  NELSON:    Judge  Bean  has  just  held  it  is. 

A.  Understand  I  am  not  a  lawyer,  but  I  under- 
stand Judge  McBride  made  a  decision  in  the  Circuit 
Court  at  Salem,  and  allowed  a  man  to  put  up  $1500.00 
and  take  the  property.  I  don't  know  whether  any- 
thing wrong  in  that.  He  put  up  $1500.00  and  took 
the  property. 

COURT:    Could  do  that  under  some  circumstances. 

A.     That  is  all  the  knowledge  I  have. 

Q.  Now,  Mr.  Wehrung,  did  that  indicate  to  you 
this   man   was   solvent   or   insolvent? 

A.     Yes,  solvent. 

Q.     That  indicated  to  you  solvency? 

A.  Yes,  sir.  I  believe  now  if  it  had  been  handled 
right,  there  would  have  been  nothing  to  it. 

Q.  In  spite  of  the  fact  that  under  the  testimony 
it  is  shown  that  only  ten  per  cent  could  be  realized 
for  the  creditors? 

A.  Yes.  I  will  bring  an  example,  a  business 
man  in  Hillsboro — if  I  am  allowed  to  do  this — a  busi- 
ness man  in  Hillsboro  with  a  stock  that  inventoried 
$1100.00  more  than  the  indebetdness  at  cost  price, 
clean  stock.  All  of  the  dead  stock  was  set  aside, 
nothing.     They  sued  this  fellow  and  he  got  scared 
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and  went  into  voluntary  bankruptcy.  I  went  to 
Mr.  Sabin  and  said  * 'Let's  have  some  one  handle 
this;  this  man  is  not  a  bankrupt;  we  can  help  him 
out  and  save  something.  They  jumped  in  and  scared 
him  to  death  and  he  went  into  voluntary  bankruptcy. 
I  had  a  claim  of  $800.00.  The  inventory  showed, 
as  I  tell  you,  that  the  stock  was,  in  round  numbers, 
$1100  more  than  the  indebtedness,  not  counting  any 
dead  stocks,  and  we  got  sixty-one  cents  on  the  dollar. 

Q.     That  is  more  than  ten  cents,  isn't  it? 

A.  It  shows  a  man  can  be  solvent  and  still  can't 
pay  out. 

Q.  Did  that  experience  occur  before  you  got  this 
statement?        A.     How  is  that? 

Q.    When  was  this  experience? 

A.    About  a   year  ago;   a  year-and-a-half  ago. 

Q.  Well,  you  have  had  a  similar  experience  before 
you  got  this  statement. 

A.  I  have  always^ — when  I  mix  up  in  business, 
I  always  put  up  more  money  -  -  - 

Mr.  MANNING  (Interrupting)  I  don't  see  the 
intent  of  this  examination. 

COURT:  The  value  of  this  property  at  the  time 
of  this  transaction  is  to  be  construed  as  a  going  concern. 

A.  That  is  the  point  I  was  trying  to  get,  Judge. 
They  liquidated  that  business  and  got  61  cents. 
When  alive  the  stock  was  worth  $1100  more  than 
the  indebtedness;   only   an   $8000   business. 

Q.  Did  you,  at  that  time,  consider  this  concern 
a  solvent  one?        A.     I  did. 
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Mr.  MANNING:  That  is  the  third  or  fourth 
time  he  has  answered  that  question. 

COURT:     He  has  answered  it. 

A,  And  I  would  have  loaned  him  more  money 
if  he  had  asked  me  for  it. 

Q.     You  would  have  loaned? 

A.     If  he  had  come  -  -  - 

Q.    As  a  banker  on  that  statement? 

A.     Myself,  I  am  talking  about. 

Q.  You  would  have  loaned  him  money  on  that 
statement?        A.     Yes,  sir. 

Q.     Are  you  a  personal  friend  of  his? 

A.     Not  particularly  a  personal  friend  at  all. 

Q.     You   would   loan   money   on   that? 

A.     Yes,   sir. 

Q.    At  8%?  A.  Yes,  sir. 

Q.  You  can  loan  money  on  mortgages  in  Wash- 
ington   County   at   8%?        A.     We   can. 

Q.     You  do?        A.     We  don't  loan  on  mortgages. 

Q.     You  can?        A.     Yes,   easy  enough   to  lend. 

Q.     You   would   have   loaned   him   money? 

A.  I  have  that  much  faith  in  him.  Would  have 
loaned  him  money. 

Q.     With  that  statement? 

A.     With  that  statement. 

Q.     Without  security? 

A.     Without   security. 

Q.  You  didn't  loan  him  any  more  at  the  time, 
did   you? 

A.     He  didn't  ask  me  for  it. 
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Q.     Did  you  on  the  contrary  ask  him  to  pay  up? 

A.  I  did,  certainly.  I  made  every  effort  I  could 
to  collect  my  accounts  from  him  as  I  do  everybody 
else. 

Q.  It  seems  to  me  if  you  had  been  willing  to  lend 
him  more  at  that  time,  you  would  have  been  glad 
to  have  it  out  at  8%  at  that  time.  Why  did  you  ask 
him   for   the   money? 

A.     Because  I  wanted  it. 

Q.  Why  did  you  tell  Mr.  Douty  he  was  in  a  bad 
fix,  had  to  have  money^ — had  to  raise  money.  Did 
you  understand   my   question? 

A.  I  understand  your  question.  I  understand 
it.     Put  the  question  again. 

Q.     (Read.) 

A.  I  explained  before,  as  you  remember,  I  was 
trying  to  make  this  deal,  and  I  didn't  explain  very 
much  to  Mr.  Douty,  except  I  explained  he  had  a 
suit  and  there  was  a  judgment  against  him,  and  he 
would  probably  have  to  have  some  money.  I  was 
leading  up  to  the  deal. 

Q.  You  didn't  mean  have  money  to  pay  the  judg- 
ment with,  did  you? 

A.  I  meant  just  what  I  said.  I  wanted  to  bring 
the  impression  on  Mr.  Douty  that  this  land  was  a 
bargain;  was  trying  to  make  the  sale. 

Q.  When  you  told  him  Martin  was  in  a  bad  shape 
financially  it  wasn't  because  you  believed  so,  but 
you  wanted  to  make  the  sale;  is  that  so? 

A.     You   misunderstand    that.     There   never   was 
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anything  said  about  Mr.  Martin's  financial  condi- 
tion at  all.  I  merely  made  mention  of  this  damage 
suit  that  had  been  brought  against  Mr.   Martin. 

Q.  You  heard  Mr.  Douty's  testimony,  didn't 
you?  A.     Yes. 

Q.    And  his  saying  he  was  in  bad  shape? 

A.  He  must  have  meant  that,  because  we  talked 
of  nothing  else. 

Q.  What  was  the  idea — you  were  going  to  beat 
this   judgment?        A.     How   is   that? 

Q.  What  was  the  idea  of  your  statement?  What 
was  the  basis  of  your  statement — the  gist  of  it? 

A.     I  wanted  to  make  that  sale  of  land. 

Q.  To  avoid  paying  the  judgment  that  was  to 
be  gotten?  A.     No. 

Q.  What  connection  did  the  judgment  have  with 
the  property? 

A.  I  am  trying  to  explain  I  was  trying  to  make 
the  impression,   so   I   could  make  the  sale. 

COURT:    Puff  the  land? 

A.     Yes,  exactly. 

Q.  Why  did  you  use  judgment?  Why  did  you 
mention  the  judgment?  What  did  that  have  to 
do  with  the  sale? 

A.  Well,  that  is  all  I  had  to  mention,  as  far  as 
that  is  concerned. 

Q.  You  told  him  a  judgment  was  to  be  obtained 
against  Martin? 

A.    A  damage  suit. 

Q.     A  judgment  in  a  damage  suit?  A.     Yes. 
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Q.  That  is  why  he  wanted  to  get  rid  of  that  prop- 
erty, and  could  be  in  bad  shape? 

A.  I  told — that  was  my  reason  why  I  thought 
the  land  could  be  bought  at  a  bargain. 

Q.  What  was  your  reason  for  thinking  so?  What 
was  your  reason  for  making  this  sale? 

A.  My  actual  reason  for  making  the  sale  was  to 
pay  myself. 

Q.     That    was    your   reason    at    the    time? 

A.     Certainly. 

Q.  It  didn't  strike  you  as  unusual  that  a  mer- 
chant in  a  line  of  business  of  this  kind  should  sell 
his  piece  of  property  and  pay  the  money  in  that  way 
and  let  you  handle  the  transaction?  A.     Why,  no. 

Q.  You  employed  an  attorney — you  paid  Mr. 
Bagley?  A.     Yes. 

Q.  You  never  asked  Mr.  Martin  to  pay  any  of 
these  expenses? 

A.     No. 

Q.  You  and  Mr.  Sweek  handled  the  entire  trans- 
action, as  Mr.   Martin  says? 

A.  No,  I  had  no  business  with  Mr.  Sweek  at  all, 
except  I  handed  the  notes  to  Mr.  Martin  and  he  called 
Mr.  Sweek. 

Q.     Didn't  you  meet  Mr.  Sweek. 

A.  Met  in  the  room  when  Mr.  Douty,  Mr.  Mar- 
tin and  myself  talked. 

Q.  You  didn't  think  at  the  time  that  in  doing 
that  you  would  get  more  than  any  other  creditor? 
Any  other  percent? 
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A.     I  wasn't  figuring  any  other  creditor. 

Q.     You   weren't   knowing   anything   about   other 
creditors? 

A.     No,  sir. 

Q.  You  didn't  know  anything  about  this  offer 
of  20  cents  on  the  dollar?  Where? 

Q.     At   the   meeting   of   the   creditors? 

A.     No,   sir. 

Q.     Requesting   an   extension? 

A.     Never  knew  anything  about  it. 

Q.  You  had  no  idea,  when  Mr.  Martin  sold,  you 
were  going  to  get  more  than  any  other  creditor? 

A.     No,  sir. 

Q.     You  thought  he  was  perfectly  solvent? 

A.     Certainly   did. 

Q.  You  knew  you  had  asked  for  your  money 
and   had   been   calling   for   it? 

A.     I  never  made  a  demand  for  the  money. 

Q.     You    hadn't?  A.     No,    never    did. 

Q.  I  understood  you  to  say  a  while  ago  you  had 
asked  for  the  money? 

A.  When  I  came  in  to  make  collection  is  when 
I  asked  for  the  money;  when  this  land  business  came 
up — I  explained  before  in  my  evidence;  you  proba- 
bly remember  it — that  the  bank  examiner  had  turned 
the  loan — it  was  the  National  Bank  Examiner,  you 
know — had  wanted  us  to  confine  the  loans  in  our 
own  territory;  he  said  ''We  want  you  to  liquidate 
this  note  and  some  others  as  soon  as  you  can  con- 
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veniently,  and  we  would  like  to  have  you  confine 
your  loans  in  your  own  territory. 

Q.  That  referred  to  the  bank  notes;  not  your  own 
or  your  mother's  notes? 

A.  They  were  requiring  the  assets  in  the  vault 
to   be  perfectly   safe. 

Q.  Why  did  you  press  collection  and  devise  this 
method? 

A.  If  I  saw  an  opportunity,  Mr.  Nelson,  to  col- 
lect this  money  and  sell  this  land,  wouldn't  I  do  it? 

Q.  That  would  depend  on  whether  you  considered 
it  a  good  8%  loan  as  you  indicated. 

A.  I  would  have  a  perfect  right  to  try  to  collect 
those  claims. 

Q.  You  didn't  consider  that  an  unusual  method, 
at  all,   of  getting  money?  A.     No,   sir. 

Q.  Nothing  to  arouse  your  suspicion  or  anything 
of  that  kind? 

A.  I  wouldn't  have  spoken  to  Mr.  Martin  if  it 
hadn't  been  for  the  examiner;  it  would  have  run 
along    indefinitely. 

Q.  You  spoke  of  the  examiner.  That  was  in 
in  February,  I  understand?  A.     February. 

Q.  This  transaction  took  place  the  4th  or  5th 
of  March?  A.     Yes. 

Q.  And  at  that  time  there  was  nothing  to  make 
you  think  it  peculiar  at  all  that  this  property  should 
be  turned  over  to  you,  practically,  as  it  was? 

A.  Why  no.  I  didn't  see  anything  peculiar  about 
it. 
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Q.     That  didn't  strike  you   as  pecuUar  at  all? 

A.     No,  sir. 

Q.  You  knew  he  didn't  have  money  to  pay  you, 
didn't  you? 

A.     No,  I  didn't  know  that. 

Q.  You  knew  his  statement  didn't  show  any  cash, 
didn't  you? 

A.  i  didn't  know  what  his  resources  were,  of 
course;  what  his  ability  was  to  raise  money.  We 
hadn't   gone    into    that. 

Q.     You  'knew  he  had  no  cash,   didn't  you? 

A.  No,  I  didn't  know  that.  I  can't  say  now 
whether  I  knew  he  had  cash  or  didn't  have  cash. 

Q.     The  statement  doesn't  show  any  cash  does  it? 

A.  I  don't  know  as  to  that.  I  would  have  to  look 
to  see  what  it  does  show. 

COURT:    The  statement  shows  for  itself. 

Witness   excused. 

Adjourned  until  2.  p.  m. 

Thursday,  June  11,  1914,  2  p.  m. 

Mr.  NELSON:  If  the  court  please,  Mr.  Sweek 
has  found  that  other  note  which  will  be  admitted. 

Marked  Trustee's  exhibit  5. 

Mr.  MANNING:  If  the  court  please,  I  don't 
think  we  have  any  other  testimony.  I  want  to  ask 
yoiir  Honor  if  you  understood  that  at  the  time  this 
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particular  transfer  was  made  this  drugstore  was  a 
going  proposition,  the  drugstore  was  open,  and  went 
into  the  hands  of  a  receiver.  The  transaction  was 
on  the  4th  of  March. 

COURT:     I  understand  the  petition  in  bankruptcy 
was  filed  along  the  latter  part  of  March. 

Mr.   NELSON:    The  25th  of  March. 

Mr.  MANNING:    And  the  Postal  Card  Company 
was  still  a  going  proposition  at  that  time. 

That  is  our  case,  and  I  don't  care  to  argue  it. 


TRUSTEE  EXHIBIT  5. 

Portland,  Oregon,  April  23rd,  1909. 
$1000.00 

Six  months  after  date,  without  grace,  we  prom- 
ise to  pay  to  the  order  of  W.  H.  Wehrung,  Portland, 
Oregon,  One  thousand  no- 100  Dollars,  in  Gold  Coin 
of  the  United  States  of  America,  of  the  present  stand- 
ard value,  with  interest  thereon  in  like  Gold  Coin, 
at  the  rate  of  eight  per  cent,  per  annum  from  date 
until  paid,  for  value  received.  Interest  to  be  paid 
at  maturity,  and  if  not  so  paid,  the  whole  sum  of 
both  principal  and  interest  to  become  immediately 
due  and  collectable,  at  the  option  of  the  holder  of 
this  note.  And  in  case  suit  or  action  is  instituted 
to  collect  this  note,  or  any  portion  thereof,  we  prom- 
ise and  agree  to  pay,  in  addition  to  the  costs  and  dis- 
bursements   provided    by    statute,    such    additional 
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sum,  in  like  Gold  Coin,  as  the  Court  may  adjudge 
reasonable  for  Attorney's  fees  to  be  allowed  in  said 
suit  or  action. 
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Filed   December  28,   1914.     G.   H.   Marsh,   Clerk. 
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United  States  of  America, 
District  of  Oregon, — ss. 

I,  G.  H.  Marsh,  Clerk  of  the  District  Court  of  the 
United  States  for  the  District  of  Oregon,  do  hereby 
certify  that  I  have  prepared  the  foregoing  transcript 
of  record  on  appeal  in  the  case  in  which  George  M. 
Healy,  Trustee  in  Bankruptcy,  of  the  Estate  and 
Effects  of  H.  J.  Martin  is  appellant  and  W.  H.  Weh- 
rung  is  appellee,  in  accordance  with  the  law  and  the 
rules  of  this  Court,  and  in  accordance  with  the  praecipe 
of  the  appellant  filed  in  said  case  and  that  the  said 
record  is  a  full,  true  and  correct  transcript  of  the 
record  and  proceedings  had  in  said  Court,  in  accord- 
ance with  said  praecipe,  as  the  same  appear  of  record 
and  on  file  at  my  office  and  in  my  custody; 

And  I  further  certify  that  the  cost  of  the  foregoing 
record  is  $  ,   for  Clerk's  fees  for  preparing 

the  transcript  of  record  and   $  for  printing 

said  record,  and  that  the  same  has  been  paid  by  said 
appellant. 

In  testimony  whereof  I  hereunto  set  my  hand  and 
affix  the  seal  of  said  Court,  at  Portland,  in  said  Dis- 
trict, on  the  1915. 

Clerk. 
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STATEMENT  OF  FACTS. 

This  controversy  arose  in  connection  with  the  estate 
of  H.  J.  Martin,  bankrupt,  under  administration  in  the 
District  Court  of  the  United  States  for  the  District  of 
Oregon. 

On  the  4th  day  of  March,  1913,  Martin  w^as  heavily 


involved  and  ntterly  insolvent.-  His  assets  consisted  of 
a  stock  of  goods  in  a  drug  store,  a  postal  card  shop,  his 
home  (claimed  as  exempt) ,  46l/>  acres  of  land  in  Wash- 
ington County,  Oregon,  and  some  accounts  of  trifling 
value.  The  land  was  valued  at  approximately  $7,000, 
and  constituted  the  principal  asset. 

Martin  owed  at  this  time  to  mercantile  creditors  ahout 
$70,000,  all  of  which  was  past  due.  He  also  owed  W.  H. 
Wehrun.o",  the  defendant  herein,  and  the  mother  of  the 
defendant,  and  the  Hillsboro  National  Bank  of  which 
the  defendant  was  President,  approximately  $5,571.05. 
Martin  was  represented  by  Attorney  Alex.  Sweek,  and 
at  the  time  mentioned  was  offering  through  this  attorney 
to  his  creditors,  a  settlement  of  20  cents  on  the  dollar. 

The  defendant  Wehrung,  in  order  to  collect  the 
claims  represented  by  him,  procured  a  purchaser  of  Mar- 
tin's property  in  Washington  County  in  the  person  of 
one  Douty.  INIartin  did  not  know  Douty  and  had  no 
conversation  with  him  until  the  time  came  for  signing 
the  deed.  In  fact,  at  the  first  hearing  in  bankruptcy  Mar- 
tin did  not  even  knovv'  who  had  purchased  the  land,  the 
arrangements  having  all  been  made  by  Mr.  Sweek,  Mar- 
tin's attorney,  and  Mr.  Wehrung.  Wehrung  employed 
his  own  attorney  to  give  Mr.  Douty  an  opinion  as  to  the 
title  and  Douty  employed  no  one  to  examine  the  abstract, 
but  depended  upon  the  opininn  of  Wehrung's  lawyer. 

The  transaction  was  consummated  at  the  office  of 
W.  M.  Davis,  in  the  suite  occui!)ied  by  Davis  and  Alex. 
Sweek,  Martin's  attorney.  The  entire  purchase  price 
was  turned  over  to  Wehrung,  who  cancelled  the  Martin 
notes.  The  amount  of  the  purchase  price,  by  what  Mr. 
Wehrung  says  was  a  coincidence,  equaled  exactly  the 


amount  of  the  notes,  interest,  etc.    Mr.  Sweek,  JNIartin's 
attorney,  was  the  endorser  on  one  of  these  notes. 

Three  weeks  later  Martin  was  adjudicated  a  bank- 
rupt. The  estate  carefully  administered  paid  the  cred- 
itors ten  cents  on  the  dollar. 

This  suit  was  instituted  by  the  Trustee  under  Section 
60b  of  the  Bankruptcy  Act,  providing: 

"If  the  bankrupt  shall  have  given  a 
preference  and  the  person  receiving  it,  or  to 
be  benefited  thereby,  or  his  agent  acting 
therein,  shall  have  had  reasonable  cause 
to  believe  that  it  was  intended  thereby  to 
give  a  preference,  it  shall  be  voidable  by  the 
trustee,  and  he  may  recover  the  property 
or  its  value  from  such  person.  And,  for 
the  purpose  of  such  recovery,  any  court  of 
bankruptcy  as  hereinbefore  defined,  and 
any  State  court  which  would  have  had 
jiu'isdiction  if  bankruptcy  had  not  inter- 
vened, sliall  have  concurrent  jurisdiction." 

The  U.  S.  District  Court  held  that  the  evidence  ad- 
duced by  the  Trustee  was  insufficient  to  bring  the  case 
within  the  provisions  of  that  section,  and  the  appeal  is 
taken  from  the  decree  dismissing  the  suit,  the  only  ques- 
tion therefore  being  the  one  stated  in  the  single 


ASSIGNMENT  OF  ERROR. 

That  the  United  States  District  Court  for  the  Dis- 
trict of  Oregon  erred  in  failing  to  enter  a  decree  herein 
in  accordance  with  the  prayer  of  the  complaint  and  in 
dismissing  the  plaintiff's  Bill  of  Complaint,  the  basis 
of  this  contention  being  that  the  testimony  required  a 
decree  in  favor  of  the  plaintiff  in  that  the  evidence  ad- 
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duced  demonstrated  that  defendant  within  four  months 

prior  to  the  adjudication  in  bankruptcy  of  H.  J.  Martin, 
received  a  preferential  payment  from  said  banki*upt, 
and  that  said  defendant  had,  at  said  time,  reasonable 
cause  to  believe  that  the  bankrupt  wias  insolvent  and 
that  the  defendant  would  thereby  and  did  receive  a 
greater  percentage  than  other  creditors  of  the  same 
class. 


ARGUMENT. 

In  determining  whether  or  not  the  transfer  involved 
in  this  suit  constitutes  a  preference  within  the  purview 
of  the  Bankruptcy  Act,  the  spirit  and  purpose  of  that 
Act  must  be  the  primary  consideration.  It  was  passed 
and  is  retained  upon  the  statute  books  not  merely  to  fur- 
nish a  refuge  for  insolvent  debtors,  but  as  pointed  out  by 
the  Supreme  Court  of  the  United  States  in  the  case  of 
Toof  V.  Martin,  13  Wall.  40,  20  Law  Ed.  p.  78: 

"The  act  of  Congress  was  designed  to 
secure  an  equal  distribution  of  the  property 
of  an  insolvent  debtor  among  his  creditors, 
and  any  transfer  made  with  a  view  to  se- 
cure the  property,  or  any  part  of  it,  to 
one,  and  tluis  prevent  such  equal  distribu- 
tion, is  a  transfer  in  fraud  of  the  act." 

The  Supreme  Court  uses  the  expression  "in  fraud 
of  the  Act,"  advisedly.  "Fraud"  in  a  moral  sense  is  not 
a  necessary  element  in  an  inhibited  preference.  This  is 
clearly  pointed  out  by  the  Supreme  Court  of  North 
Carolina,  in  the  case  of  Wilson  v.  Taylor,  70  S.  E.  Rep. 
286,  289: 


"It  is  not  necessarj'  in  order  to  invali- 
date the  preference,  that  there  should  have 
heen  any  moral  or  actual  fraud.  It  is  sim- 
ply a  constructive  fraud,  arising  by  law 
u]:)on  the  existence  of  certain  facts  and  for- 
bidden by  it.  There  is  nothing  dishonest 
or  illegal  in  a  creditor,  obtaining  payment 
of  a  debt  due  him  by  a  failing  or  embar- 
rassed debtor,  nor  in  his  attempting  l)y 
proper  and  ordinary  effort,  to  secure  an 
honest  debt,  but  such  an  act  may  otherwise 
become  constructively  fraudulent  and  ille- 
gal by  reason  of  the  filing  of  a  petition  and 
an  adjudication  in  bankruptcy.  It  is  void- 
able by  the  trustee  of  the  bankrupt's  estate 
because  the  law  says  it  shall  be  so,  regard- 
less of  the  moral  quality  of  the  act,  or  in- 
tent or  motive  of  the  debtor,  however  hon- 
est it  may  have  been.  The  law  considers 
only  the  ultimate  effect  of  such  act  as  being 
inconsistent  with  the  very  purpose  and  pol- 
icy of  the  bankrupt  act,  which  is  the  equal 
and  equitable  distribution  of  the  bank- 
ru))t's  estate  among  his  creditors,  subject 
onlv  to  the  preferences  or  priorities  therein 
allowed." 

In  the  study  of  the  case  at  bar  we  have  read  many 
decisions  in  controversies  over  real  or  alleged  preferences, 
but  if  there  is  any  instance  in  the  books  more  flagrantly 
violative  of  the  spirit  of  the  Bankruptcy  Act  than  that 
here  discussed  it  has  escaped  our  attention.  We  ask  the 
Court  to  consider  these  bald  facts  which  constitute  the 
skeleton  of  the  case  and  as  to  which  there  is  no  dispute: 

A  debtor  is  grossly  insolvent,  offering  a  settlement  of 
twenty  cents  on  the  dollar  to  his  creditors.  The  debtor's 
lawyer  is  respon-^ible  on  some  of  his  paper  held  by  a  cred- 
itor representing  $5,875.  On  the  advice  of  that  lawyer, 
the  debtor,  on  the  eve  of  bankruptcy,  transfers  his  princi- 
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pal  asset,  his  unexempt  real  estate,  to  a  hurry-up  pur- 
chaser, produced  by  that  creditor,  the  creditor  furnishing 
and  paying  his  own  lawyer  for  services  in  connection  with 
the  title  in  order  to  save  the  time  of  examining  the  ab- 
stract. 

The  transaction  is  consummated  in  the  suite  occupied 
by  the  debtor's  lavvr^er.  The  selling  price  by  a  remarkable 
coincidence  exactly  equals  the  indebtedness  to  the  cred- 
itor— $5,875.  The  debtor  a  few  weeks  later  does  not  even 
knov/  who  purchased  the  property.  The  creditor  thus  se- 
cures one  hundred  cents  on  the  dollar,  and  all  the  other 
creditors  ten  cents. 

If  the  bankruptcy  law  is  anything  other  than  a  farce 
and  a  pretense  insofar  as  the  preservation  of  parit}"^  be- 
tween creditors  is  concerned,  these  facts  constitute,  witli- 
out  the  production  of  any  additional  circumstances,  in- 
trinsic evidence  that  a  preference  has  occurred  which 
should  be  nullified.  Before  taking  up  the  testimon}''  in 
greater  detail,  we  ask  consideration  of  the  construction 
placed  by  the  Courts  on  the  section  of  the  Bankruptcy 
Act  in  question,  and  the  nature  of  the  proof  required 
thereunder. 

It  may  be  remarked  tliat  four  elements  are  necessarj^ 
to  constitute  a  voidable  preference : 

First,  the  debtor  must  have  been  insolvent  at  the  time 
of  the  transaction; 

Second,  the  transaction  must  have  taken  place  within 
four  months  before  bankruptcy  proceedings. 

Third,  the  effect  of  the  transfer  must  have  been  to 
give  the  preference  creditor  a  greater  percentage  on  his 
claim  than  that  accruing  to  other  creditors; 

Fourth,  there  must  have  existed  at  the  time  of  the 


transfer  reasonalile  cause  for  the  creditor  to  believe  that 
it  would  result  in  a  preference. 

The  presence  of  the  first,  second  and  third  elements 
are  not  disputed.  The  Bankruptcy  Schedules  showed 
an  indebtedness  of  about  $70,000,  excluding^  the  $5,875, 
represented  by  Wehrung.  The  assets  under  careful  ad- 
ministration yielded  a  gross  sum  of  less  than  $12,000. 
JVIuch  of  this  was  consumed  in  paying  priority  claims  and 
the  general  creditors  received  ten  cents  on  the  dollar. 

We  are  concerned  therefore  only  with  the  fourth  ele- 
ment. With  regard  to  the  proper  interpretation  of  this 
particular  and  important  phase  we  ask  the  attention  of 
the  Court  to 

SOME  ILLUSTRATIVE  CASES. 

The  leading  and  most  oft-cited  cases  in  this  connec- 
tion are  tv/o,  which  construe  similar  sections  of  the  for- 
mer Bankru])tcy  Act.  The  first  is  Toof  v.  IMartin,  13 
Wall.  40,  20  L.  Ed.  p.  78,  wherein  Mr.  Justice  Field 
said: 

^  ^  ^  ^  j^ 

"The  statute,  to  defeat  the  convey- 
ances, does  not  require  that  the  creditors 
should  have  had  absolute  knowledge  on  the 
])oint,  nor  even  that  they  should  in  fact, 
have  had  any  belief  on  the  subject.  It  only 
requires  that  they  should  have  had  reason- 
able cause  t'j  believe  that  such  was  the  fact. 
And  reasonable  cause  they  must  be  consid- 
ered to  have  had  when  such  a  state  of  facts 
was  brought  to  their  notice  in  respect  to  the 
affairs  and  pecuniary  condition  of  the 
bankrupts  as  would  have  led  prudent  busi- 
ness men  to  the  conclusion  that  thej^  could 
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not  meet  their  obligations  as  they  matured 
in  the  ordinary  course  of  business." 

The  other  is  Wager  v.  Hall,  16  Wall.  584,  21  L.  Ed. 
506,  wherein  the  Supreme  Court  of  the  United  States 
fully  and  clearly  laid  down  the  connotations  of  the  lan- 
guage used  in  the  Bankruptcy  Act : 

"Nothing  remains  therefore  to  be  re- 
examined, except  the  issue  whether  the  re- 
spondents had  reasonable  cause  to  believe 
that  the  mortgagor  was  insolvent  and  that 
the  conveyance  was  made  in  fraud  of  the 
provisions  of  the  bankrupt  act.  Proof  that 
the  respondents  had  actual  knowledge  that 
the  mortgagor  was  insolvent  at  that  time  is 
not  required  to  sup])ort  the  prayer  for  re- 
lief, but  the  allegation  in  that  belialf  is  sus- 
tained if  it  appears  that  they  had  reason- 
able cause  for  such  belief,  as  that  is  the  lan- 
guage of  the  bankrupt  act.  A  dual  knowl- 
edge of  the  alleged  fact  is  not  made  the 
criierion  of  proof  in  such  an  issue,  nor  is  it 
necessary  that  it  should  appear  that  the 
respondents  actually  believe  that  the 
mortgagor  was  insolvent;  but  the  true  in- 
quiry is,  whether  they,  as  busmess  men, 
actins^  with  ordinary  prudence,  sagacity 
and  discretion,  had  reasonable  camse  to  be- 
lieev  that  the  debtor  was  invsolvent,  in 
tietv  of  all  tlie  facts  and  circumstances 
known  to  iheni  at  the  time  the  conveyance 
was  made.  Coburn  v.  Proctor,  15  Gray. 
BS.  Unless  the  debtor  was  in  fact  insolvent 
it  cannot  be  held  that  such  a  grantee  had 
reas:)nable  cause  to  believe  the  allegation; 
but  if  it  appears  that  the  debtor  was  in  fact 
insolvent  as  alleged,  and  that  the  means 
of  knowledge  were  at  hand,  and  that  such 
facts  and  circumstances  were  known  to  the 
grantee  as  were  clearly  sufficient  to  put  a 


person  of  ordinary  prudence  and  discretion 
upon  inquiry,  it  is  well  settled  that  it  would 
be  his  duty  to  make  all  such  reasonable 
inquiries  to  ascertain  the  true  state  of  the 
case.  *****  Creditors 
have  reasonable  cause  to  believe  that  a 
debtor,  who  is  a  trader,  is  insolvent  when 
such  a  state  of  facts  is  brought  to  their  no- 
tice respecting  the  affairs  and  pecuniary 
condition  of  the  debtor  as  would  lead  a  pru- 
dent business  man  to  the  conclusion  that  he 
is  unable  to  meet  his  obligations  as  thej^ 
mature  in  the  ordinary  course  of  business. 
Toof  V.  Martin,  13  Wall,  40,  20  L.  ed.  481. 
All  experience  shows  that  proof  of 
fraudulent  acts,  betzoeen  debtor  and  cred- 
itor, is  not  generally  to  be  expected,  and  it 
is  for  that  reason,  among  others,  that  the 
law  allows  in  such  controversies,  a  resort  to 
circumstances  as  the  means  of  ascertaining 
ihe  truth,  and  the  I'ule  of  evidence  is  well 
settled  that  circumstances  altogether  in- 
conclusive, if  separately  considered,  may, 
by  their  number  and  joint  operation,  es- 
pecially when  corroborated  by  moral  coin- 
cidence, be  sufficient  to  constitute  conclu- 
sive ]yroof,  which  is  a  rule  clearly  applicable 
to  the  facts  and  circumstances  disclosed  in 
this  record."     (Italics  ours.) 

All  of  the  later  cases  are  but  variations,  modifica- 
tions, and  amplifications  of  this  doctrine.  We  mention 
only  a  few. 

One  of  the  cases  most  frequently  cited  is  the  well 
considered  decision  in  Coder  v.  McPherson,  152  Fed. 
951;  participated  in  by  Circuit  Judges  Sanborn,  Hook 
and  Adams,  in  which  a  decision  of  the  District  Court 
that  a  mortgage  to  a  bank  executed  shortly  before  bank- 
ruptcy of  the  mortgagor,  did  not  constitute  a  preference, 
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was  reversed.  The  Court  referred  to  the  known  diffi- 
culty of  converting  real  estate  into  money  to  pay  debts, 
as  an  obvious  "danger  signal,"  and  added  with  reference 
thereto : 

*  *  *  "which  could  not  have  failed  to 
incite  a  creditor  of  ordinary  prudence  to 
searchingly  investigate  the  solvency  of  the 
debtor. 

Notice  of  facts  which  would  incite  a 
man  of  ordinary  prudence  to  inquiry  under 
similar  circumstances  is  notice  of  all  the 
facts  which  a  reasonably  diligent  inquiry 
would  disclose. 

The  inevitable  effect  of  these  incum- 
brances was  to  deprive  the  unsecured  cred- 
itors of  every  means  of  collecting  their 
debts ;  for  these  mortgages  withdrew  from 
attachment  and  execution  substantially  all 
the  debtor's  unexempt  property.  The  legal 
presumption  is  that  parties  intend  the  inev- 
itable effect  of  their  acts,  and,  in  view 
of  all  these  facts,  the  conclusion  is  irresisti- 
bly borne  in  upon  our  minds  that  the  court 
below  committed  a  serious  mistake  of  fact 
in  the  examination  of  the  case,  and  that  the 
bank  on  July  13,  1904,  when  it  took  these 
mortgages,  had  reasonable  cause  to  believe 
that  it  was  intended  thereby  to  give  it  a 
,  preference  over  other  creditors  of  the  same 
class."      (Italics  ours.) 


For  a  discussion  of  the  subject  which  is  thorough  and 
we  believe  unexcelled  in  clarity  and  force  of  logic  we  ask 
the  Court  to  read  the  opinion  in  Ogden  v.  Reddish,  200 
Fed.  977.  To  quote  apposite  portions  would  require  our 
copying  here  practicalh^  the  entire  opinion. 
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We  also  invite  the  court's  attention  to  the  following 
as  particularly  well  considered  and  apt  decisions: 

In  re  Hines,  144  Fed.  545; 

In  re  C.  J.  McDonald  &  Sons,  178  Fed.  487; 

Stern  v.  Paper,  183  Fed.  228; 

Alderdice  v.  Bank.  Fed.  case  No.  154; 

In  re  Va.  Hardwood  &  Mfg.  Co.,  189  Fed.  312; 

McGurr  v.  Grocery  Co.,  192  Fed.  55; 

Bardes  v.  Bank  (Iowa)  98  N.  E.  284; 

Whitwell  V.  Wright,  115  N.  Y.  Supp.  48; 

Hevman  v.  Bank,  216  Fed.  685; 


EAR    MARKS    OF    PREFERENCE    IN    THE 
INSTANT  CASE. 

It  results  from  these  cases  that  a  business  man,  or- 
dinarily alert,  keen  and  vigilant  cannot  appropriate  the 
bulk  of  an  insolvent  estate  on  the  plea  that  he  should  be 
absolved  from  accounting  to  the  other  creditors,  because 
he  deliberately  shut  his  eyes,  or  refrained  from  exercis- 
ing his  faculties ;  he  cannot  be  heard  to  say  that  a  trans- 
action of  most  unusual  character  the  effect  of  which  was 
to  enable  him  to  collect  100  cents  on  the  dollar,  while 
other  creditors  got  ten  cents,  hurried  through  obviously 
for  that  purpose,  did  not  appeal  to  him  as  out  of  the 
ordinary.  The  Supreme  Court  of  the  United  States 
pointed  out  in  the  case  of  Wager  v.  Hall,  supra,  that 
it  will  not  often  be  possible  to  procure  admissions  of 
knowledge  that  a  preference  is  being  secured  or  even 
direct  evidence  thereof,  and  that  resort  must  be  had 
ordinarily  to  the  drcur.istcmces  of  the  particular  case.  In 
the  light  of  that  familiar  fact  we  call  the  court's  atten- 
tion to  some  of  the  eloquent  circumstances  of  this  trans- 
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action,  which  render  it  palpahly  a  ^ross  violation  of  the 
equitable  principles  of  the  Bankruptcj^  Act. 

(a)    LONG  PERIOD  OF  INDEBTEDNESS. 

The  indebtedness  from  Martin  to  Wehrung  and 
those  represented  by  Wehrung,  was  of  long  standing. 
It  dates  back  certainly  as  early  as  January  or  May, 
1909,  and  some  years  prior  to  that,  although  Wehrung's 
testimony  in  this  particular  was  not  clear.  Wehrung 
admitted  that  he  had  made  frequent  unsuccessful  ef- 
forts to  collect  (Transcript,  p.  88),  and  this  fact  in 
itself  makes  it  clear  that  Wehrung  knew  Martin  was 
unable  in  the  ordinary  course  of  his  business  to  liquidate 
the  indebtedness.  The  National  Bank  examiner  had 
complained  as  to  the  note  due  the  Hillsboro  National 
Bank.  The  Court  surely  has  the  right  to  exercise  the 
acumen  which  it  is  fair  to  attribute  to  men  of  affairs, 
and  we  urge  the  fact  that  neither  the  Bank  at  Hills- 
boro, nor  a  banker  in  that  place  is  anxious  to  retain 
an  unsecured  loan  to  a  person  at  Portland,  who  is  not 
one  of  its  depositors  and  who  is  not  even  a  personal 
friend  of  the  banker  (Transcript,  p.  87).  It  taxes 
credulity  that  a  shrewd  bank  president  like  Wehrung 
felt  at  ease  with  regard  to  a  long  standing  indebtedness 
of  this  character. 

It  is  true  Defendant  Wehrung  testified  that  although 
he  could  place  his  money  on  mortgages  at  the  same  rate 
of  interest  he  was  glad  to  have  this  unsecured  loan.  In 
fact  it  was  such  a  splendid  investment,  according  to 
Wehrung,  that  although  he  was  not  a  friend  of  JNIartin, 
he  would  gladly  have  loaned  Martin  more  money  at  the 
time  when  he  made  this  surprising  collection.     (Tran- 
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script  of  Record,  p.  87.)  The  'note  of  exaggeration'  in 
similar  "sweeping  statements"  was  referred  to  as  affect- 
ing the  vahie  of  the  creditors'  testimony  in  Ogden  v. 
Reddish,  200  Fed.  977. 

This  curious  testimony  of  Wehrung's  is  to  be  taken 
in  connection  with  the  fact  that  some  time  before,  Weh- 
rung  had  had  to  agree  to  postpone  his  claim  in  order 
that  ISIartin  might  procure  an  extension  from  his  cred- 
itors and  avoid  being  closed  up,  and  that  Wehrung 
knew  Martin  for  some  time  previous  had  been  and  was 
buying  his  business  necessities  for  cash  and  without  cred- 
it. (Transcript  of  Record,  p.  81.)  The  statement  vol- 
unteered by  Wehrung  that  he  would  gladly  have  in- 
creased the  loan  is  so  preposterous  as  to  discredit  his 
other  evidence. 

We  do  not  believe  it  possible  to  read  in  such  testi- 
mony anything  other  than  a  reckless  intent  to  disclaim 
ever}^  attribute  of  common  sense  in  an  effort  to  retain 
the  preference. 


(b)     MANNER  OF  PAYMENT. 

Martin's  indebtedness  rvas  all  past  due.  He  was 
compeUed  to  bin/  Joeally  for  eash.  Any  unusual  method 
out  of  the  ordinary  course  of  business  by  which  such  a 
merchant  raises  a  large  amount  of  cash  is  sufficient  to 
attract  an  alert  creditor's  attention. 

Now,  INIartin  did  not  sell  this  property.  His  con- 
nection with  the  sale  was  limited  to  the  perfunctory 
signing  of  his  name.  Shortly  after  the  transaction,  in- 
volving as  it  did,  his  principal  asset  he  did  not  even  know 
who  was  the  purchaser.     (Transcript  of  Record,  p.  63.) 
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In  fact  Martin  did  not  know  how  mucli  he  owed  Weh- 
rung  (Transcript,  pp.  62-63).  It  was  all  attetided  io 
by  his  attorney,  3Ir.  Sweek,  tcho  was  liable  on  one  of 
the  notes,  and  by  31  r.  Wehriing.  (Transcript,  p.  63.) 
Mr.  Sweek  advised  INIartin  that  there  was  no  legal  ob- 
stacle to  the  scheme.  (Transcript,  p.  63.)  Mr.  Sweek, 
as  endorser,  had,  of  course,  a  personal  interest  in  seeinti^ 
these  notes  paid  before  the  bankruptcy  proceeding's.  At 
that  very  time  3Ir.  Sweek,  acting  for  Martin,  was  of- 
fering other  creditors  twenty  cents  on  the  dollar! 

However,  suppose  we  ehminate  for  the  moment  tlie 
unusual  feature  of  the  creditor  finding  a  purchaser,  and 
attending  to  the  sale  without  the  participation  of  the 
owner  of  the  property.  Surely  it  must  be  conceded 
that  in  the  ordinary  course  of  business  the  purchaser 
will  employ  his  own  attorney  to  examine  the  abstract 
and  pass  upon  the  other  papers.  Surely  it  is  not  the 
ordinary  practice  for  a  creditor  who  is  not  worried  about 
an  indebtedness  and  who,  although  not  a  personal 
friend,  would  in  fact  gladly  at  the  time  have  loaned 
more  money,  to  go  to  the  expense  of  employing  his  own 
lawyer  to  render  an  opinion  to  the  purchaser  upon  the 
title.    That  is  what  Mr.  Wehruner  did. 


•ir> 


If  those  facts  do  not  demonstrate  that  Wehrung 
knew  the  situation  was  a  desperate  one  requiring  quick 
action,  without  being  particular  about  a  little  expense, 
then  all  human  experience  counts  for  naught,  and  any 
trick  or  scheme  may  be  worked  with  impunity  so  long 
as  the  creditor  is  willing  to  mount  the  witness  stand  and 
unblushingly  testify  that  although  he  had  made  many 
efforts  to  collect  a  four  or  five  year  old  account,  and  in 
the  end  had  secured  a  purchaser  for  his  de])tor's  })ro])- 
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erty,  and  furnished  a  la^vyer  at  his  own  expense  to  the 
purchaser,  he  was  not  in  the  sHghtest  degree  exercised 
about  the  account  and  in  fact  would  gladly  have  made 
a  larger  loan.  This  same  witness  is  frank  enough  to 
admit  that  it  is  not  his  custom  to  make  presents  or  to 
abate  a  dollar  of  his  demand.  (Transcript,  p.  50.)  We 
omit  laying  stress  upon  the  admission  of  Douty,  the 
purchaser  (a  most  unwilling  witness),  that  Wehrung 
told  him  that  Martin  was  in  had  shape,  and  badly  in  need 
of  money.  (Transcript,  pp.  33-34.)  We  are  using 
circumstances  which  are  conceded,  and  even  if  the  at- 
tention is  limited  to  conceded  facts,  we  ask  the  Court 
whether  a  creditor  not  exercised  about  the  insolvency  of 
his  debtor,  ordinarily  pursues  a  course  like  that  of  Weh- 
rung, or  whether  Wehrung's  method  of  handling  this 
situation  characterizes  one  who  is  seizing  the  single 
chance  to  get  out  whole  and  leave  the  other  creditors 
"holding  the  bag?" 

The  Court  in  Heyman  v.  Bank,  216  Fed.  685,  makes 
an  observation  which  experience  surely  justifies: 

"The  unvsmd  in  business,  as  well  as  in 
other  transaclions,  chaUen^cs  the  atten- 
tion, and  the  failnre  of  the  bank  to  prose- 
cute the  prescribed  inquiry  cannot  he  per- 
mitted to  inure  io  its  benefit  to  the  preju- 
dice of  the  depositor's  other  creditors  of 
the  same  class/' 

And  so  in  re:  C.  J.  McDonald  &  Sons,  178  Fed. 
487: 

"The  facts  are  so  persuasive  that  they 
would  have  given  reasonable  ground  for 
suspicion  to  persons  far  less  aslute  and  less 
accustomed  to  the  ways  of  business  in  gen- 
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eral  than  teas  the  president  of  this  hank. 
The  unusual  nature  of  the  transaction,  in 
connectiofi  tiith  all  the  circumstances, 
raises  such  a  presnmption  that  it  can  only 
he  overcome  hy  proof  on  the  part  of  the 
preferred  creditor  that  he  took  the  proper 
steps  to  find  out  the  pecuniary  condition 
of  the  dehtor. 

(c)  WEHRUNG'S  PARTICIPATION  IN  MAR- 

TIN'S REQUEST  FOR  EXTENSION. 

An  important  admission  of  Wehnmg's  is  with  ref- 
erence to  the  fact  that  when  some  time  prior  to  the 
transaction  complained  of,  Martin  had  found  it  neces- 
sary to  apply  to  his  creditors  for  an  extension,  Weh- 
rnng  had  been  compelled  to  agree  to  postpone  this  par- 
ticular claim.  Surely  this  would  put  an  alert  banker 
upon  inquiry.  It  should  also  cause  an  honest  banker  to 
inquire  before  grabbing  the  principal  asset  of  the  debtor, 
whether  or  not  these  claims  had  been  paid,  and  this,  Mr. 
Wehruns^  carefully  refrained  from  doing  (Transcript 
of  Record,  ])v.  82-83).  Without  any  such  inquiry  as  to 
whether  these  claims  had  been  paid  or  not  (and  as  a  mat- 
ter of  fact  they  had  not  been  paid),  Wehrung  employs 
this  scheme  to  get  out  whole.  Can  it  be  denied  that  that 
agreement  was  what  Judge  Sanborn  in  Coder  v.  Mc- 
Pherson  called  a  "danger  signal"?  Can  any  man  of 
Wehrun(y's  intelligence  and  in  Wehrung's  position  fairly 
claim  that  he  was  not  anxious  about  the  indebtedness  un- 
der such  circumstances? 

(d)  COINCIDENCE  IN  AINIOUNT  OF  SELL- 
ING PRICE  AND  AMOUNT  OF  CLAIM. 

Wehrunff  is  a  shrewd  banker.    Needless  to  sav  when 
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he  has  a  solvent  dehtor  who  is  paying  a  note  he  collects 
principal  and  interest  and  does  not  donate  anything 
He  admits  this  much. 

We  were  struck  by  the  remarkable  coincidence  in 
connection  with  the  amount  of  the  selling  price  of  the 
property  —  $5875.00 — and  the  amount  of  Wehrung's 
claim.  Wehrung  asserts  that  figuring  the  amount  of 
principal  and  interest  due  on  the  notes  on  March  4,  1913, 
it  totaled  $5875,  the  difference  not  exceeding  35  cents. 

We  have  tried  to  figure  it  in  many  ways,  but  we  have 
found  no  method  by  which  the  amount  of  principal  and 
correct  figures  as  to  interest,  will  come  within  $20  of  the 
$5875.    It  is  manifest  that  the  interest  figures  are  forced. 

Taking  it  at  its  face  value,  Wehrung's  admission  that 
he  would  not  donate  anything,  it  is  difficult  to  conceive 
of  stronger  evidence  that  Wehrung  was  taking  what  he 
could  get  and  wisely,  from  his  standpoint,  refraining 
from  collecting  a  few  dollars'  difference  when  he  knew 
if  he  did  not  grab  what  was  in  sight  quickly,  he  might, 
like  other  creditors,  have  to  take  ten  or  fifteen  cents  on 
the  dollar. 

(e)     THE  ACTUAL  SITUATIOX. 

Wehrung  admits  knowledge  (at  the  time  of  obtain- 
ing the  preference)  of  ^lartin's  indebtedness  to  the  ex- 
tent of  $50,000,  aside  from  $8000  or  $0000  to  the  United 
States  National  Bank.  He  was  frequently  in  Martin's 
drug  store.  He  knew  that  there  was  no  cash  on  hand  or 
in  bank,  and  that  Martin  had  had  to  ask  extensions,  etc., 
and  a  glance  at  the  shelves  of  that  drug  store  would  suf- 
fice to  demonstrate  to  him  or  any  ordinary  business  man, 
IMartin's  insolvency.     The  careful  liquidation  of  the  as- 
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sets  in  bankruptcy''  netted  a  dividend  of  10  cents  on  the 
dollar  to  creditors.  So  glaring  an  hiatus  between  bona 
fide  assets  and  liabilities  is  a  fact  and  circumstance  to  be 
considered.  The  Circuit  Court  of  Appeals  for  the  Sixth 
Circuit  declared  that  one  way  to  test  the  belief  that  should 
be  imputed  to  a  creditor  is  to  ascertain  what  belief  the 
facts  actually  warrant.  (Carey  v.  Donohue,  209  Fed. 
328.) 

Martin's  statement  of  Feb.  1,  1913. 

The  bulwark  of  the  defense  is  the  claim  that  on  Feb. 
1,  1913,  Martin  had  rendered  to  Wehrung  a  statement 
showing  that  he  was  solvent.  Apparently  in  the  opinion 
of  the  trial  judge,  this  testimony  was  sufficient  to  justi- 
fy Wehrung  in  avoiding  other  avenues  of  inquiry,  scrup- 
ulously refraining  from  any  investigation  and  even  fail- 
ing to  analyze  the  statement. 

We  quote  again  from  the  lucid  opinion  of  the  Court 
in  Ileyman  v.  Bank,  216  Fed.  685;  693: 

"True,  the  bankrupt  was  asked,  "where 
he  stood,"  and  he  replied,  according  to  Mr. 
Castens,  that  "he  was  solvent."  This  is  not 
an  unusual  response  by  a  failing  debtor. 
None  more  hopeful  than  an  honest  debtor 
of  his  ability  to  pull  through  a  financial 
crisis;  and  it  is  not  necessarily  a  discredit- 
ing factor  that  he  alone  believes  his  assets 
are  sufficient  to  pay  all  obligations.  Such 
asiicrtions ,  hotocver,  are  not  alzcai/,s  to  be 
taken  at  their  face  vahie  and  they  seldom 
are  hji  Cirperieuced  Immness  men.  Actions 
speak  lotider  than  xvords,  and  their  voice  is 
not  to  be  stilled  by  mere  asservations.  The 
inquirer  is  not  to  rest  content  with  mere  as- 
sertions by  the  debtor  that  he  is  solvent,  and 
perfunctorily  making  inquiries  is  no  better 
than  rnakino"  none.    His  answers  should  be 
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tested  in  the  ordinary  way  to  elicit  the 
truth  and  the  inquiry  pressed  with  reason- 
able intrusiveness.  In  re  John  J.  Coffey, 
19  Am.  B.  Rep.  149;  McGirr  v.  Hum- 
phreys Grocery  Co.  (D.  C),  192  Fed.  55, 
26  Am.  Bank  Rep.  518.  If  he  fails  to  do 
this  he  is  chargeable  with  knowledge  of 
the  facts  which  such  inquiry  and  testing 
would  have  disclosed,  and,  if  such  facts 
would  have  given  him  reasonable  cause  to 
believe  that  a  preference  would  result  from 
the  transaction,  such  transaction  will  be 
voidable  at  the  suit  of  the  trustee.  A  bank 
cashier,  than  whom,  because  of  exceptional 
opportunities  and  facilities  to  ascertain  the 
financial  standing  of  its  customers,  none 
is  more  competent  to  weigh  assertions 
made  by  a  customer,  is  not  likely  to  be  mis- 
led by  such  statements ;  and  when,  as  in  this 
case,  he  is  possessed  of  the  facts,  which  in 
their  lesser  effect  cast  doubt  on  its  accu- 
racy, his  duty  is  to  prosecute  his  inquiries 
further  and  not  to  halt  them  by  the  fear 
that  an  unsatisfactory  disclosure  w*ould  re- 
sult." 

See  to  the  same  effect: 

McGirr  v.  Humphrey,  192  Fed.  55. 
Stern  v.  Paper,  183  Fed.  228. 

A  concern,  for  instance,  like  the  Clarke- Wood- 
ward Drug  Company,  located  in  Portland  and  close  at 
hand,  has  a  claim  of  $7,000  against  Martin.  It  had  tried, 
according  to  the  testimony,  strenuously,  for  a  year  or 
more,  through  attorneys  and  otherwise,  to  collect  all  or 
part  of  this  sum  from  INIartin,  without  success,  and  Mar- 
tin had  bought  his  immediate  necessities  for  cash  during 
that  period.  Along  comes  Mr.  Wehrung  and  secures  the 
principal  asset  on  the  eve  of  bankruptcy  and  in  answer 
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to  the  charge  that  he  has  violated  the  spirit  of  the  Bank- 
ruptcy Act,  in  so  doing  Mr.  Wehrung  is  permitted  to 
shield  himself  behind  a  statement  secured  by  him  from 
Martin,  a  month  or  more  previously.  That  statement  is, 
of  course,  admissible  in  evidence,  but  we  submit  that  the 
trial  coiu't  ])aid  it  an  excess  of  deference  in  comparison 
with  the  treatment  accorded  the  striking  circumstances 
attending  the  collection. 

With  all  deference  to  the  trial  judge  in  the  case,  for 
whose  ability  we  have  the  most  unbounded  respect,  we 
submit  that  no  banker  or  business  man,  and  that  is  the 
standard  by  which  Wehrung  is  to  be  judged,  wiould  for 
a  moment  consider  jMartin  solvent,  even  on  the  grossly 
false  statement  of  Feb.  1,  1913. 

The  trial  court  indicated  its  belief  (Transcript,  p. 
77)  that  a  banker  like  Wehrung  would  have  the  right  to 
take  such  a  statement  and  rely  upon  it  without  making 
any  inquiry  or  investigation,  and  consider  it  at  its  face 
value  apparently  without  question.  It  is  also  clear  from 
the  interpolations  of  the  trial  judge  that  while  he  cor- 
rectly believed  that  the  value  of  Martin's  assets  was  to 
be  considered  in  the  light  of  Martin's  business  as  a  going 
concern,  he  also  seemed  to  consider  that  this  meant  the 
original  cost  price,  etc.,  of  old  merchandise  and  fixtures, 
and  the  face  value  of  accounts. 

We  are,  of  course,  far  from  contending  that  the  val- 
ues are  to  be  figured  on  a  wreckage  basis.  We  do  con- 
tend, however,  that  they  are  to  be  computed  not  on  origi- 
nal cost,  but  on  the  fair  market  value.  As  pointed  out 
by  the  Court  in  Stern  v.  Paper,  183  Fed.  228: 

"Fair  valuation  within  the  meaning  of 
subdivision  15  of  section  1  of  the  Bankrupt 
Act,  means  a  value    that    can    be    made 
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promptly  effective  b}^  the  owner  of  the 
property  to  pay  his  debts.  That  is  the  lan- 
guage of  this  liberal  statute.  It  ought 
not  to  be  enlarged.  Such  a  value  ex- 
cludes, on  the  one  hand,  the  sacrifice  price 
that  would  result  from  an  execution  or 
foreclosure  sale,  and,  on  the  other  hand, 
the  retail  price  that  could  be  realized  in 
the  slow  process  of  trade.  This  latter 
value  should  be  excluded  because  it  could 
only  be  gained  by  large  expense  and  the 
many  risks  of  a  mercantile  venture.  "Fair 
valuation"  means  such  a  price  as  a  capable 
and  diligent  business  man  could  presently 
o])tain  for  the  property  after  conferring 
V.  ith  thnse  accustomed  to  buy  such  proper- 
ty. Such  a  value  will  depend  upon  manj?^ 
circumstances,  such  as  the  age  and  condi- 
tion of  the  stoi'k,  the  season  of  the  year, 
and  the  state  of  trade." 

Here  is  a  statement  showing  $.50,000  of  liabilities,  all 
of  which  were  past  due,  and  not  a  dollar  of  cash  on  hand 
or  in  hank  tcith  which  to  pay  them.  (In  addition  to  that 
there  was  apparently  some  eight  or  nine  thousand  dol- 
lars due  the  U.  S.  National  Bank  not  computed,  but  as 
to  which  ]Mr.  Wehrung  was  advised.) 

There  was  no  mone}'^  available  and  it  is  hardly  fair  to 
figure  values  on  the  basis  of  original  cost  or  over-the- 
counter  business.  The  creditors  must  be  paid  and  the 
assets  converted  into  money.  What  were  the  assets  out 
of  Vvhich  these  creditors  were  to  be  paid? 

An  old  postal  card  and  drug  stock.  Any  business 
man,  even  though  not  a  banker,  knows  that  the  best  of 
stocks  would  not  have  a  market  value  exceeding  75  per 
cent  of  the  original  cost.  And  in  the  case  of  an  old  drug 
and  postal  card  stock  50  per  cent  would  be  an  extreme 
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allowance,  and  Wehrung  well  understood  that.  The 
question  was  whether  or  not  Martin  was  solvent,  and 
there  is  only  one  way  of  determining  that,  and  that  is, 
to  consider  whether  or  not  his  assets  at  a  fair  market 
value  would  realize  sufficient  to  liquidate  his  liabilities, 
and  we  assert  that  no  man  in  Wehrung's  position  would 
be  guilty  of  the  folly  of  believing  that  a  fair  market  value 
of  that  drug  and  postal  card  stock  was  100  per  cent  of 
what  it  had  cost  some  indefinite  time  previously. 

There  were  also  fixtures  listed  at  about  $7,000,  origi- 
nal cost.  Wehrung  had  the  audacity  to  testify  that  fix- 
tures often  bring  (outside  of  goodwill  or  any  other  con- 
sideration) more  than  the  original  cost.  Surely  a  Judge 
is  not  required  to  silence  every  bit  of  common  sense  and 
experience  and  swallotv  statements  such  as  that.  If  there 
has  ever  been  in  the  history  of  commercial  transactions 
any  fixtures  which  have  been  used  for  a  long  time  in  a 
store,  of  which  the  fair  market  value  is  the  original  cost, 
the  history  of  the  liquidation  of  assets  has  been  silent  on 
the  subject.  It  is  rare  that  25  cents  on  the  dollar  can  be 
realized.  Certainly  50  cents  on  the  dollar,  or  $3500,  for 
the  fixtures  would  be  a  liberal  estimate. 

(]Mr.  Wehrung  made  no  inquiry  as  to  whether  these 
fixtures  were  paid  for,  and  disclaims  knowledge  of  the 
fact  that  Martin  in  reality  had  no  title  whatsoever  to 
them,  same  having  been  purchased  under  a  conditional 
bill  of  sale.) 

Again,  we  have  the  old  accounts.  In  considering  the 
fair  market  value  of  these,  ^Mr.  Wehrung  estimated  it 
at  90  per  cent.  This  allows  10  per  cent  for  losses  and 
cost  of  collection!  If  any  concern  which  has  been  in 
business  a  long  number  of  years  and  has  a  lot  of  old 
accounts  can  get  90  cents  on  the  dollar  net  for  them, 
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it  will  certainl}'  be  a  most  gratifying  experience.  How- 
ever, figuring  the  accounts  at  90  cents  on  the  dollar,  the 
stock  at  75  cents  and  the  fixtures  at  50  cents,  we  would 
have  a  shrinkage  of  $14,618.12.  In  the  hght  of  such  an 
analysis  which  any  ordinarily  prudent  man  would  make 
of  the  statement,  false  as  it  was,  Martin  was  insolvent. 
It  will  be  noted  that  we  are  making  no  computation  of 
the  expense  of  liqvidation  which  would  have  to  be  con- 
sidered in  determining  the  fair  market  value  of  as- 
sets of  this  character  of  which  it  is  so  notoriously  diffi- 
cult to  effect  an  advantageous  sale. 

We  submit  that  the  trial  judge  was  wrong  in  as- 
suming that  a  creditor  can  take  any  sort  of  a  statement 
at  its  face  value.  Such  a  view  M^ould  permit  a  facile 
method  of  rendering  a  preference  inviolable.  As  said  bj'- 
Black  in  his  work  on  Bankruptcy,  Section  599,  refer- 
ring to  the  duty  of  a  creditor  to  prosecute,  a  reasonably 
diligent  inquiry  to  ascertain  the  truth: 

"As  to  the  kind  of  investigation  to  be 
conducted  by  a  creditor  thus  'put  on  in- 
quiry' his  duty  is  not  discharged  by  in- 
quiry addressed  to  the  debtor  alone,  at 
least  if  any  better  or  more  reliable  sources 
of  information  are  open  to  him." 

The  trial  court  (Transcript,  p.  77)  apparently  dif- 
ferentiated between  a  loan  about  to  be  made  on  the  faith 
of  such  assets  and  a  loan  already  made.  We  are  unable 
to  see  any  basis  for  this  distinction  where  the  inquiry 
is  whether  or  not  there  was  reasonable  cause  to  believe 
a  debtor  insolvent.  If  Wehrung  had  been  about  to  make 
a  loan  he  would  consider  the  question  of  solvency  and 
in  so  doing  would  consider  the  fair  market  value  of  the 
fixtures,  etc.,  and  not  the  original  cost. 
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The  trial  judge  believed  (Transcript,  p.  77)  that 
the  question  was  whether  Wehrung  did  or  did  not  have 
the  right  to  assume  that  Martin  was  solvent  on  the  basis 
of  that  statement  ''and  nothing  else."  But  there  was 
"something  else."  That  something  was  that  Welirung 
had  been  trying  for  some  time  to  collect  his  claim  and 
that  he  had  been  compelled  to  consent  to  the  extension 
and  even  to  postponing  his  claims  to  that  of  Eastern 
creditors,  and  there  was  also  the  curious  chain  of  cir- 
cumstances connected  with  the  final  method  of  collec- 
tion. 


In  spite  of  the  fact  that  in  considering  the  exist- 
ence of  reasonable  cause  to  believe  that  a  preference  is 
taking  place,  all  the  decisions  to  which  we  have  had  ac- 
cess have  pointed  out  the  important  bearing  of  unusual 
circumstances,  the  trial  court  in  this  case  apparently 
considered  it  beside  the  mark  as  to  whether  or  not  the 
purchaser,  Douty,  had  his  title  examined,  or  accepted 
as  a  substitute,  an  opinion  procured  by  Wehrung  at  his 
own  expense  from  his  own  attorney.  (Transcript,  p. 
40.) 

We  have  already  cited  authorities  with  regard  to 
the  significance  of  "miusual"  circumstances.  We  beg 
to  quote  somewhat  liberally,  however,  from  the  well- 
reasoned  case  of  Stern  v.  Paper,  183  Fed.  228: 

"We  must  also  consider  in  passing 
upon  this  branch  of  the  case,  the  transac- 
tion which  is  charged  as  a  preference.  It 
was  extraordinary  in  its  character.  The 
defendants  themselves  are  merchants,  and 
must  liave  known  that  other  cred- 
itors would  not  stand  by  and  permit  a 
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large  part  of  Naftalin's  stock  to  be  appro- 
priated to  a  single  creditor  without  imme- 
diately pressing  their  claims  to  judgment 
and  execution. 


All  these  facts  suggest  strongly  that 
both  the  defendants  and  the  bank  saw  that 
the  end  of  Naftalin's  mercantile  career  was 
at  hand,  and  called  for  the  payment  of  the 
note  in  order  that  the  defendants  might 
have  an  opportunity  to  protect  themselves 
before  the  crash  came.  About  two  weeks 
after  the  sale  to  defendants,  a  Mr.  Tilly, 
who  had  been  their  attorney,  was  em- 
ployed by  the  bankrupt  to  visit  his  cred- 
itors and  try  to  make  a  settlement  with 
them  on  the  basis  of  20  cents  on  the  dol- 
lar. Forty  days  after  the  sale  Naftalin 
was  adjudged  a  bankrupt. 

Do  the  circumstances  and  evidence 
above  narrated  show  that  the  defendants 
had  reasonable  cause  to  believe  that  the 
transfer  was  intended  as  a  preference? 
The  authorities  tell  us  that  section  60  of 
the  bankruptcy  act  does  not,  on  the  one 
hand,  require  actual  knowledge  or  actual 
belief  of  an  intent  to  prefer  (in  re  Eg- 
gert,  102  Fed.  735,  43  C.  C.  A.  1;  in  re 
Virginia  Hardwood  Mfg.  Co.  (D.  C.) 
139  Fed.  209)  and,  on  the  other  hand, 
that  mere  fear  or  suspicion  of  a  preference 
will  not  invalidate  a  transfer  (Powell  v. 
Gate  City  Bank,  178  Fed.  609,  102  C.  C. 
A.  55).  Thus  between  actual  knowledge 
and  actual  belief,  on  the  one  side,  and  fear 
and  suspicion,  on  the  other,  lies  the  'rea- 
sonable cause  to  believe'  mentioned  in  the 
section.  This  classification  however,  is  not 
as  helpful  in  the  decision  of  a  concrete 
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case  as  it  appears.  Fear  and  suspicion  of 
insolvenc]! ,  if  they  he  strong  enovgh,  be- 
come belief,  and  the  difReiilty  with  the  clas- 
sification is  that  there  are  no  criteria  by 
which  it  can  be  said  that  one  set  of  facts 
onght  to  eno-ender  fear  or  suspicion  only, 
while  another  set  of  facts  furnish  reason- 
able cause  of  belief.  It  is  impossible  to 
group  the  ever-changing  facts  of  business 
life  into  hard  and  fast  categories,  and  say 
that  one  category  produces  fear,  another 
suspicion,  and  another  belief .  *  *  *  'Rea- 
sonable cause  to  believe,'  under  section  60 
of  the  bankru])tcy  act,  covers  substantially 
the  same  field  as  'notice'  in  determining 
whether  a  person  is  a  bona  fide  purchaser 
of  property.  Hence,  under  this  statute, 
'notice  of  facts  which  would  incite  a  per- 
son of  reasonable  prudence  to  an  inquiry 
under  similar  circumstances  is  notice  of  all 
the  facts  which  a  reasonably  diligent  in- 
quiry would  develop.'  Coder  v.  INIcPher- 
son,'l52  Fed.  951,  82  C.  C.  A.  99.  But 
if  a  party  has  knowledge  of  facts  which 
cause  him  to  fear  or  suspect  that  a  trans- 
action into  which  he  is  entering  will  work 
a  preference,  that  knowledge  as  a  rule  will 
at  least  be  sufficient  to  put  him  upon  an  in- 
quiry which  if  prosecuted  would  disclose 
the  real  character  of  the  transaction.  It 
follows,  therefore,  in  my  judgment,  that 
the  doctrine  that  fear,  or  suspicion  of  a 
preference  is  not  sufficient  to  invalidate 
a  transfer  mvfit  have  a  restricted  applica- 
tion under  our  present  bankruptcy  latv. 

What  constitutes  'reasonable  cause  to 
believe,'  under  this  section,  is  a  pure  ques- 
tion of  fact,  and  each  case  is  best  disposed 
of  by  an  independent  consideration  of  its 
own  facts.    The  attempt  to  apply  the  doc- 
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trine  of  authority  to  surb  questions  simply 
results  in  exalting"  a  few  facts  that  have 
been  emphasized  in  the  first  decision  so  as 
to  bring  the  second  case  within  its  scope, 
and  overlooking  the  other  facts  which 
ought  possibly  to  determine  the  second, 
case.  What  the  statute  requires  is  that 
the  facts  and  circumstances  known  to  the 
purchaser  shall  be  ascertained,  and  then 
the  question  answered  whether  those  facts 
and  circumstances  would  have  caused  an 
intelligent  business  man  to  believe  that  a 
preference  was  intended,  or  would  have 
put  such  a  man  upon  an  inquiry  that  would 
have  discovered  the  true  character  of  the 
transaction."     (Italics  ours.) 

To  our  mind,  Mnth  all  deference,  it  seems  quite  sig- 
nificant that  a  creditor  in  order  to  collect  his  debt,  should 
become  a  real  estate  agent  and  even  employ  his  own 
lawyer  to  examine  and  pass  upon  the  title,  especially 
in  the  light  of  that  creditor's  testimony  that  he  was  not 
worried  about  the  debt,  and  in  fact  would  have  been 
glad  to  lend  more  money.  Wehrung's  conduct  is  to  be 
judged  by  that  of  an  ordinarily  prudent  and  sagacious 
business  man  of  his  calibre,  and  we  ask  the  court  in 
considering  this  question  to  place  itself  in  the  position 
of  such  a  sagacious  business  man  and  ask  itself  whether 
or  not  this  and  other  circumstances  do  not  clearly  dis- 
close the  fact  not  only  that  Wehrung  knew  he  was  get- 
ting a  preference,  but  that  there  was  no  time  for  dally- 
ing or  for  letting  the  transaction  work  out  along  the 
usual  lines  involving  the  usual  delays. 


In  conclusion,  we  earnesth^  urge  that  if  creditors 
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g-enerally  are  to  have  the  assurance  vouched  for  in  in  re 
Blount,  142  Fed.  263: 

"The  main  ohject  of  the  Bankruptcy- 
Act  is  to  secure  an  equal  distribution  of 
the  assets  of  an  insolvent  among  all  his 
creditors,  and  prevent  preferences.  And 
it  is  the  duty  of  the  courts  to  carry  this 
principle  into  effect  to  the  extent  which 
the  language  of  the  act  justifies.  Schemes 
and  artifices  to  evade  the  letter  and  spirit 
of  the  law  will  not  be  tolerated." 

no  such  thin  and  transparent  sequestration  of  as- 
sets of  a  designedly  favored  creditor  can  be  permitted 
to  stand.  If  the  only  solace  for  the  creditors  getting 
a  10  per  cent  dividend  is  the  statement  that  in  a  proper 
case  parity  will  be  preserved  but  that  the  significant 
circumstances  of  this  case  were  not  sufficient  to  de- 
mand inquiry  and  explanation  and  create  unfavorable 
inferences,  then  the  words  of  Shakespeare  are  well  ap- 
plicable to  the  parity  sections  of  the  Bankruptcy  Act: 

"And  be  these  juggling  fiends  no  more  believed, 
That  palter  with  us  in  a  double  sense; 
That  keep  the  word  of  promise  to  our  ear, 
And  break  it  to  our  hope." 

Respectfully  submitted, 
BEACH,  SIMON  &  NELSON, 

For  Geo.  M.  Healy,  Trustee,  etc. 
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STATEMENT  OF  THE  CASE. 

Appellant  commenced  this  suit  in  the  United 
States  District  Court  for  the  District  of  Oregon,  to 
recover  a  certain  sum  of  money  from  the  appellee, 
alleged  to  have  been  transferred  or  paid  to  the  ap- 
pellee by  H.  J.  Martin,  a  bankrupt,  while  insolvent, 


and  \Yithin  four  months  immediately  preceding  the 
filing  of  his  petition  in  bankruptcy. 

The  case  was  put  at  issue  by  the  pleadings  and 
tried  before  the  Hon.  Robert  S.  Bean,  District  Judge 
presiding  in  said  court;  testimony  was  adduced  be- 
fore, the  court  and  the  court,  being  fully  advised  in 
the  premises,  on  the  11th  day  of  June,  1914,  ordered, 
adjudged  and  decreed  that  the  bill  of  complaint 
be  dismissed  and  that  said  defendant  (appellee) 
do  have  and  recover  of  and  from  said  plaintiff  (ap- 
pellant) his  costs  and  disbursements. 

ARGUMENT. 

It  is  admitted  in  the  pleadings  and  proof  in  this 
case  that  on  the  25th  day  of  March,  1913,  H.  J. 
Martin  filed  his  petition  to  be  adjudged  a  voluntary 
bankrupt  in  accordance  with  the  Acts  of  Congress 
known  as  ''The  Bankruptcy  Act  of  1898,"  and 
Amendments  thereto,  and  that  on  the  same  day, 
Martin  was  duly  adjudged  a  bankrupt. 

It  is  also  admitted  in  the  pleadings  and  proof 
that  on  the  4th  day  of  March,  1913,  and  within  four 
months  of  the  filing  of  said  petition,  said  H.  J. 
Martin  paid  to  the  appellee  herein  the  sum  of 
$1473.20  to  be  applied  and  the  same  was  applied 
upon  an  indebtedness  of  said  bankrupt  due  to  ap- 
pellee, said  indebtedness  being  evidenced  by  two  cer- 
tain promissory  notes,  designated  in  the  Transcript 
of  Record  as  "Trustee  Exhibit  1"  and  "Trustee 
Exhibit  2,"  set  forth  on  pages  55,  56  and  57  of  the 
Record. 


As  this  is  a  suit  to  set  aside  a  preference  and 
recover  the  value  thereof,  it  is  first  necessary  to 
determine  the  elements  of  a  preference,  and  then 
to  determine  upon  what  grounds  a  preference  may 
be  avoided. 

As  applied  to  the  facts  in  the  case  at  bar,  a  pref- 
erence consists  in  a  person, 

First:   While  insolvent; 

Second:  Within  four  months  immediate^  pre- 
ceding the  filing  of  his  petition  to  be  adjudged  a 
bankrupt; 

Third:    Making  a  transfer  of  his  property; 

Fourth:  The  effect  of  which  will  be  to  enable 
one  creditor  to  obtain  a  greater  percentage  of  his 
debt  than  any  other  creditor  of  the  same  class. 

It  is  necessary  that  these  four  essential  elements 
be  established  by  competent  evidence  before  the 
court  can  say  as  a  matter  of  fact  that  a  preference 
was  given,  and  the  burden  of  establishing  the  fact 
that  a  preference  was  given  rests  upon  the  appel- 
lant who  is  seeking  to  avoid  it. 

The  second  and  third  elements  having  been 
admitted  by  the  pleadings,  it  is  still  necessary  that 
the  first  and  fourth  element  be  established  by  com- 
petent evidence. 

The  appellant  must  not  only  establish  that  a 
preference  was  given,  but  he  must  go  further,  in 
order  to  avoid  that  preference,  and  show  that  the 
person    receiving    the    preference    had    reasonable 


cause  to  believe  that  the  transfer  or  payment  would 
effect  a  preference. 

The  payment  of  the  money  by  Martin  to  appellee 
being  admittedly  within  the  fovn^  months'  period, 
there  is  really  only  two  questions  of  fact  to  be  de- 
termined by  the  Court. 

First:  Was  Martin  insolvent  at  the  time  he 
paid  the  money  to  appellee? 

Second:  Did  appellee  at  the  time  have  reason- 
able cause  to  })elieve  that  said  payment  would  ef- 
fect a  preference? 

•  MARTIN'S  ASSETS. 

Under  Section  1  (15)  of  the  governing  bankrupt 
act,  a  person  shall  be  deemed  insolvent  whenever 
the  aggregate  of  his  property,  exclusive  of  any 
property  which  he  may  have  conveyed,  transferred, 
concealed,  or  removed,  or  permitted  to  be  concealed 
or  removed,  with  intent  to  defraud,  hinder  or  delay 
his  creditors,  shall  not,  at  a  fair  valuation,  he  suf- 
ficient in  amount  to  pay  his  debts. 

Where  property  is  transferred  in  payment  of  a 
just  debt,  the  mere  fact  that  it  may  involve  a  pref- 
erence in  bankruptcy,  should  bankruptcy  proceed- 
ings be  instituted,  does  not  exclude  it  from  consid- 
eration in  determining  the  debtor's  solvency. 

In  re  Doscher  (D.  C,  N.  Y.)  9  Am.  B.  R.  547, 
120  Fed  408,  at  page  414. 

In  the  case  at  bar,  then,  the  value  of  the  prop- 
erty transferred  in  payment  of  the  debt  ought  to  be 


added  to  the  value  of  all  other  property  of  the 
debtor  to  determine  the  fair  valuation  of  the 
debtor's  property. 

As  the  property  transferred  by  Martin  to  ap- 
pellee was  a  sum  of  money  amounting  to  $5875.00, 
we  may  safely  say  that  the  fair  valuation  of  the 
property  transferred  was  $5875.00. 

At  the  time  this  money  was  paid,  Martin  was 
conducting,  and  was  the  owner  of,  a  drug  store  and 
post-card  business  in  Portland,  Oregon;  and  owned 
a  stock  of  goods  and  fixtures  in  the  drug  store 
and  a  stock  of  post-cards  and  fixtures  in  the  post- 
card business,  and  certain  outstanding  accounts  due 
or  unpaid  for  stock  sold  in  the  regular  course  of 
business. 

Martin  also  at  said  time  owned  his  home  in 
Portland,  Oregon,  worth  probably  $10,000.00,  so 
far  as  the  evidence  in  the  Transcript  of  Record 
discloses.      (Record,   page   84.) 

The  record  is  silent  as  to  whether  or  not  Martin 
owned  any  other  assets  at  that  time,  and  although 
Martin  was  a  witness  on  behalf  of  the  Trustee  (see 
Record,  pages  61  to  65),  no  attempt  was  made  to 
show  that  he  owned  no  other  assets.  He  was  not 
even  asked  the  question;  and  clearly  the  Court 
cannot  assume  that  he  had  no  other  assets. 

See,  on  this  point,  Tumlin  v.  Bryan  (CCA  5th 
Cir.)  165  Fed.  166,  at  page  167,  where  the  court, 
speaking  through  Shelby,  Circuit  Judge,  said: 

''The  case  turns  on  the  contention 
of  the  defendant  that  there  is  no  snffi- 


cieiit  evidence  to  sustain  the  decree 
showing  that  the  bankrupts  were  in- 
solvent at  the  time  the  payments  were 
made.     *     *     *     " 

The  Court  then  states  the  rule  to  determine  in- 
solvency as  defined  in  Section  1  (15)  of  the  govern- 
ing bankrupt  act,  and  continues : 

*'The  complainant,  as  a  witness  for 
himself,  in  answer  to  a  question  which 
assumed  that  he  had  gone  through  the 
books  and  familiarized  himself  with 
the  condition  of  affairs  of  A.  B.  Tumlin 
Company,  testified  that  'They  were  in- 
solvent in  m}^  opinion;'  the  answer  re- 
ferring to  their  condition  on  July  1, 
1906,  about  the  time  the  payments  in 
question  were  made.  He  was  not  asked 
what  property  the  firm  otvned,  nor  its 
value,  nor  the  amount  of  the  firm's 
debts.  *  *  "^  n  1,5  ^loi  shown  what 
property  tvas  owned  by  the  firm  in 
July,  1906,  at  the  date  of  the  payments, 
nor  is  the  value  of  the  property  then 
owned  by  it  proved." 

It  appears  also  that  the  Trustee  was  a  witness 
in  his  own  behalf,  but  he  was  not  even  asked  what 
property  Martin  owned  at  the  time  appellee  was 
paid  the  money,  neither  does  it  appear  that  the 
Trustee  made  anj^  investigation  to  ascertain 
whether  Martin  owned  any  other  property  at  that 
time. 

Martin  may  have  had  ample  property  at  the 
time  he  paid  appellee  this  money,  and  sold  and  dis- 
posed of  it  subsequently  and  prior  to  the  filing  of 
his  involuntary  petition;  in  which  event,  it  would 


never  have  passed  into  the  possession  of  the  Trus- 
tee, and  unless  the  Trustee  presented  some  evidence 
tending  to  show  that  no  transfer  of  property  was 
made  during  that  period  of  time,  he  could  not  claim 
that  the  property  which  did  come  into  his  posses- 
sion subsequently,  was  the  only  property  Martin 
had  a  month  or  so  previously. 

As  was  said  by  the  learned  referee,  whose  lan- 
guage was  adopted  by  the  court  in  the  case  of  In 
re  Chappell  (D.  C,  Va.)  7  Am.  B.  R.  608,  113  Fed. 
545,  at  page  547: 

''The  company  might  have  been 
solvent  on  October  17th,  and  hope- 
lessly insolvent  two  weeks  later.  The 
bankrupt,  Jno.  A.  Chappell,  might 
have  been  insolvent  on  the  8th  of  No- 
vember, 1900,  the  day  on  which  he 
filed  his  petition  and  was  adjudged  a 
bankrupt,  and  yet  solvent  during  the 
period  of  time  from  July  13  to  No- 
vember 1,  1900,  covering  the  several 
payments  in  the  trustee's  petition 
mentioned." 

There  is  no  evidence  to  show  what  the  different 
items  of  property  which  made  up  the  drug  stock  or 
the  post-card  buisness  or  the  fixtures  consisted  of 
on  March  4,  1913,  the  date  Martin  paid  appellee — 
and  the  only  evidence  which  in  any  manner  refers 
to  that  property  relates  to  the  time  when  it  was 
in  the  possession  of  the  Trustee. 

The  Trustee  took  possession  of  the  goods  and 
made  an  inventory,  just  what  date  does  not  appear, 
but  it  nowhere  appears  in  the  Record  that  the  prop- 
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erty  as  inventoried  by  the  Trustee  was  all  the  prop- 
erty Martin  had  on  March  4, 1913,  in  fact,  the  record 
discloses  the  contrary,  for  it  does  appear  that  be- 
tween March  4,  1913,  and  March  25,  1913,  the  date 
Martin  was  adjudged  a  voluntary  bankrupt,  he  was 
operating  and  carrying  on  both  his  drug  business 
and  post-card  business,  thus  naturally  leading  us 
to  conclude  that  he  was  selling  various  and  divers 
articles  of  his  stock  in  trade. 

VALUE  OF  ASSETS. 

In  order  to  determine  whether  or  not  Martin 
was  insolvent  on  March  4, 1913,  the  fair  valuation  of 
the  assets  must  be  ascertained. 

As  stated  above,  the  fair  valuation  of  the  money 
paid  to  appellee  was  $5875.00  and  the  valuation  of 
Martin's  home  was  $10,000.00. 

There  is  no  attempt  to  determine  the  valuation 
of  the  drug  stock  and  fixtures  or  the  post-card 
stock  and  fixtures  or  the  outstanding  accounts  due 
or  unpaid  to  Martin  on  March  4,  1913. 

The  Trustee  has,  however,  adopted  an  ingenuous 
method  to  determine  the  value  of  this  stock — and 
the  same  method  to  determine  Martin's  insolvency 
on  March  4,  1913. 

It  is  this:  The  bankrupt  estate,  which  came 
into  his  hands  as  Trustee,  was  inventoried,  ap- 
praised and  sold  by  the  Trustee,  and  after  paying 
some  preferred  claims  and  a  5%  dividend  there  re- 
mained cash  on  hand  in  the  sum  of  $2882.00  only. 
The  Trustee  adopts  the  amount  he  sold  the  estate 


for  as  the  valuation  thereof,  a  month  before  he  took 
possession  of  it;  and  then,  in  effect,  says  that  the 
claims  proved  in  bankruptcy  amounted  to  $49,- 
534.00,  and  that  the  total  indebtedness,  as  shoAvn  by 
the  schedule  in  bankruptcy,  amounted  to  $69,742.00. 
Hence,  because  of  the  fact  that  the  amount  of 
money  realized  on  the  bankrupt  estate  in  liquida- 
tion in  bankruptcy  was  insufficient  to  pay  the 
claims  proved,  the  bankrupt  was  insolvent  on 
March  4,  1913,  the  time  he  paid  appellee  the  money. 
There  is  no  other  evidence  of  the  value  of  the  drug 
stock,  the  post-card  stock,  the  fixtures  or  the  out- 
standing accounts  at  any  time. 

The  inventory  and  appraisement  is  not  a  part 
of  the  Record,  nor  is  the  schedules  filed  by  Martin 
with  his  petition,  and  hence  the  contents  of  those 
instruments  cannot  aid  us  in  arriving  at  any  con- 
clusion. 

Clearly  the  contents  of  the  inventory  and  ap- 
praisement, if  in  this  record,  would  have  no  bearing 
whatever  in  determining  the  value  of  the  assets  on 
March  4,  1913,  nor  would  the  contents  of  the  sched- 
ules of  assets  aid  us  any,  for  the  valuation,  if  any, 
which  might  be  shown  by  the  schedules,  would  not 
be  considered  in  determining  a  fair  valuation  at  an 
earlier  date. 

In  the  case  of  Tumlin  v.  Bryan,  165  Fed.  at  page 
167,  the  Court  said: 

''The  schedules  filed  by  the  bank- 
rupt firm  December  27,  1906,  are  relied 
on  as  showing  insolvency  of  the  firm 
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in  July,  1906.  If  from  these  schedules 
and  the  dates  of  accounts  listed  it  be 
conceded  that  the  firm's  indebtedness 
in  July,  1906,  may  be  ascertained,  and 
that  other  schedules  show  the  property 
owned  by  the  firm  at  the  time  of  the 
bankruptcy,  this  is  not  sufficient.  It  is 
not  shown  what  property  was  owned 
by  the  firm  in  July,  1906,  at  the  date 
of  the  payments,  nor  is  the  value  of  the 
jyroperty  then  owned  hy  it  proved." 

The  only  evidence  in  any  manner  relating  to 
the  value  of  the  store  stocks,  accounts  and  fixtures 
at  any  date  prior  to  the  adjudication  was  given  by 
appellee  and  disclosed  in  Defense  Exhibit  B  shown 
on  page  71  of  the  Record,  appellee's  testimony  as 
to  value  being  based  upon  that  Exhibit,  and  given 
in  his  testimony  relative  thereto. 

Defense  Exhibit  B  is  a  ''Joint  Statement"  made 
by  Martin  on  February  1,  1913,  and  handed  to  ap- 
pellee by  Martin  close  to  that  date  (Trans.,  p.  69). 
Counsel  for  appellant,  in  his  brief,  page  23,  says 
this  statement  was  false,  but  there  is  not  one  word 
of  testimony  in  the  entire  Transcript  of  Record, 
directed  towards  even  attempting  to  establish  its 
falsity. 

The  statement  upon  its  face  purports  to  show 
Martin's  assets  and  liabilities,  February  1,  1913. 

The  value  of  the  assets  are  based  on  the  "inven- 
tory price — the  original  cost  price."  (Trans.,  p.  73.) 

None  of  Martin's  assets,  except  the  drug  store 
and  the  post-card  inventory  of  goods  and  accounts. 
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was  included  in  this  statement — no  real  property 
whatever.     (Trans.,  p.  70.) 

All  valueless  stock — that  is,  stock  so  depreciated 
in  value  as  to  become  practically  unsalable — had 
been  set  aside  and  allowance  made  for  that  in  this 
statement.     (Trans.,  p.  73.) 

The  inventory  or  original  cost  price  is  a  fair 
valuation  (Trans.,  p.  74)  to  put  on  the  stock  of 
goods. 

The  fixtures  are  worth  cost  price  (Trans.,  pp.  75 
and  76). 

The  outstanding  accounts  were  worth  90  cents 
on  the  dollar  (Trans.,  p.  79). 

In  the  light  of  these  facts  the  value  of  the  stock 
in  trade  may  in  a  measure  be  ascertained. 

The  value  of  that  portion  of  the  assets  shown 

in  the  statement  is $57,354.22 

From  this  should  be  deducted  10%  of  the 

outstanding  accounts,  or  the  sum  of.  .        997.13 


Leaving  as  the  value  of  the  stock  in  trade .  $56,357.09 
Add  to  this  the  value  of  the  real  estate : 

Washington  County  land $  5,875.00 

Martin's  home 10,000.00 


$15,875.00      15,875.00 


Total  value  of  assets  disclosed  in  rec- 
ord   $72,232.09 
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LIABILITIES. 

The  amount  of  the  liabilities  of  Martin  existing 
on  March  4,  1913,  is  not  ascertainable  with  any  de- 
gree of  definiteness  from  this  record. 

The  Trustee,  on  pages  22  and  23  of  the  Tran- 
script, testified  that  the  amount  of  the  claims 
proven  in  bankruptcy  was  $49,534.00.  These  claims 
were  not  introduced  in  evidence,  and  we  are  unable 
to  ascertain  from  any  testimony  in  the  record  when 
the  indebtedness,  evidenced  by  the  claims,  origi- 
nated, or  what  part  of  it,  if  any,  existed  on  March 
4,  1913,  or  what  part  of  it,  if  any,  originated  subse- 
quent to  March  4,  1913.  These  claims  were  in  the 
possession  of  the  Trustee  or  the  Referee  and  could 
have  been  introduced.  They  were  available  in  the 
hands  of  the  Trustee.  We  can  only  presume  they 
were  not  introduced  as  evidence  for  the  reason  that 
the  contents  would  disclose  facts  adverse  to  the 
contention  of  the  Trustee. 

The  Trustee  also  testified  (Trans.,  p.  23)  that 
the  indebtedness  of  the  bankrupt,  as  shown  by  the 
schedules  in  bankruptcy,  was  $69,742.00,  but  the 
schedules  were  not  offered  or  introduced  in  evi- 
dence. We  cannot,  therefore,  ascertain  what  the 
contents  were,  or  whether  or  not  the  time  the  debts 
originated  was  shown  in  the  schedules,  or  whether 
or  not  any  of  those  debts  existed  on  March  4,  1913. 

This  testimony  is  clearly  incompetent  to  show 
what  indebtedness  existed  on  March  4,  1913. 

The  onlv  indebtedness  shown  at  that  date  is  the 
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debt  of  $5190.00  (Trans.,  p.  25)  due  Woodard  & 
Clarke,  and  the  indebtedness  evidenced  by  the 
promissory  notes  known  as  Trustee  Exhibits  1,  2, 
3  and  4  shown  on  pages  53  to  59  inclusive  of  the 
Record  and  Trustee  Exhibit  5  shown  on  page  94, 
amounting  to  $5875.00. 

There  is  no  other  evidence  in  the  record  as  to 
any  indebtedness  on  March  4,  1913,  unless  the 
"Joint  Statement"  (Trans.,  p.  71)  rendered  by 
Martin  to  appellee  under  date  of  February  1,  1913, 
may  be  considered  as  throwing  some  light  on  the 
question. 

As  to  indebtedness  shown  in  this  statement,  ap- 
pellee testified  (Trans.,  p.  70-71)  that  an  indebted- 
ness of  about  seven  or  nine  thousand  dollars  to  the 
United  States  National  Bank,  included  in  the  in- 
debtedness shown  in  the  statement,  had  been  sub- 
sequently taken  care  of — that  is  taken  care  of  sub- 
sequent to  the  time  of  the  making  of  the  statement 
and  the  date  it  was  handed  to  appellee. 

This  indebtedness  of  the  United  States  National 
Bank  ought  to  be  deducted  from  the  total  liabilities 
shown  in  the  statement. 

Total  liabilities  shown  in  the  statement.  .$51,184.39 
Deduct  U.  S.  National  Bank  indebtedness 

paid 7,000.00 


Leaving  a  balance  of  liabilities $44,184.39 
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WAS  MARTIN  INSOLVENT  ON  MARCH  4, 1913? 

Value  of  assets  above  disclosed $72,232.09 

Total  indebtedness 44,184.39 

Value  of  assets  over  liabilities $28,047.70 

The  above  summary  of  assets  and  liabilities  is 
based  upon  the  "Joint  Statement"  when  consid- 
ered in  connection  with  other  testimony  in  reference 
thereto,  under  the  theory  that  the  statement,  al- 
though made  on  April  1,  1913,  may  be  some  evi- 
dence of  the  value  of  the  assets  and  the  amount  of 
the  liabilities  on  March  4,  1913. 

If  the  statement  is  not  admissible  for  that  pur- 
pose, then  there  is  an  absolute  want  of  any  proof  of 
the  fair  valuation  of  the  drug  and  post-card  stock 
and  fixtures  and  outstanding  accounts  on  March  4, 
1913,  and  an  absolute  want  of  any  proof  showing 
any  indebtedness  existing  on  March  4,  1913,  except 
the  debts  due  Woodard  &  Clarke  in  the  sum  of 
$5190.00  and  the  debts  evidenced  by  the  Trustee 
Exhibits,  amounting  to  $5875.00;  and  we  would 
sununarize  the  assets  and  liabilities  as  follows: 

Total  value  of  assets  disclosed  by  Record .  $15,875.00 
Total  indebtedness 11,065.00 

Excess  of  assets  over  liabilities $  4,810.00 

The  latter  summary  does  not  take  into  consid- 
eration any  value  which  may  be  placed  upon  the 
store  and  post-card  stock  and  fixtures  and  out- 
standing accounts. 
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The  mere  fact  that  Martin  filed  his  voluntary 
petition  to  be  adjudged  a  bankrupt  is  not  of  itself 
sufficient  to  establish  the  fact  that  he  was  insolvent 
on  the  date  the  petition  was  filed,  much  less  at  an 
earlier  date.  This  is  well  illustrated  in  the  case  of 
In  re  Chappell  (D.  C.  Va.)  7  Am.  B.  R.  608,  113 
Fed.  545,  at  page  547,  where  the  following  language 
is  used: 

''Any  person  owing  debts,  as  de- 
fined in  Section  1  (11)  may  file  a  vol- 
untary petition.  The  present  act  does 
not  in  express  terms  require  that  the 
person  shall  be  insolvent,  or  unable  to 
pay  all  his  debts  in  full,  as  did  the  Act 
of  1867;  and  there  seems  to  be  no  rea- 
son why,  if  a  solvent  person  cares  to 
have  his  property  distributed  among 
his  creditors  in  bankruptcy,  he  should 
not  be  allowed  to  do  so.  It  will  not  be 
necessary  to  allege  insolvency  in  the 
petition,  nor  to  prove  it,  to  procure  an 
adjudication." 

The  above  language  was  quoted  by  the  Court 
from  Coll.  on  Bankr.  (3rd  Ed.),  page  46.  The  Court 
then  continues: 

"If  this  careful  text  writer  is  cor- 
rect, and  he  appears  to  be,  in  his  state- 
ment that  a  solvent  person  may  be  ad- 
judged a  voluntary  bankrupt,  the  ad- 
judication, so  far  from  creating,  as 
contended  by  the  trustee,  a  presump- 
tion that  the  bankrupt  was  insolvent 
during  the  period  of  four  months  be- 
fore the  filing  of  his  petition,  does  not 
even  show  that  he  was  insolvent  at  the 
date  of  the  filing  of  the  petition.    It  is 
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true  that  the  bankrupt  m  his  petition 
alleged  thathe  owed  debts  which  he  was 
unable  to  pay  in  full;  but  as  Mr.  Col- 
lier says,  this  was  an  allegation  neither 
necessary  to  be  made  nor  necessary  to 
be  proved.  Let  us,  however,  for  argu- 
ments sake,  assume  that  the  adjudica- 
tion established  the  fact  of  insolvency 
on  the  8th  day  of  November — the  date 
of  the  filing  of  the  bankrupt's  petition 
and  of  the  adjudication.  This  fact 
alone,  whilst  consistent  with,  did  not 
show,  insolvency  at  a  previous  date." 

Appellant's  counsel  in  their  brief  in  the  "State- 
ment of  Fact"  on  pages  1  and  2,  make  the  assertion 
that  "on  the  4th  day  of  March,  1913,  Martin  was 
heavily  involved  and  utterly  insolvent";  this  utter- 
ance, as  we  have  seen,  is  not  based  on  the  facts  dis- 
closed by  this  record.  If  that  was  the  fact,  it  seems 
to  us  appellant  had  every  opportunity  to  establish 
it.  All  the  books,  papers  and  documents  of  the 
bankrupt  were  in  his  possession,  the  claims  proven 
in  bankruptcy,  the  schedules  of  both  assets  and  lia- 
bilities, were  in  his  possession,  and  the  bankrupt, 
himself,  was  on  the  witness  stand;  yet,  in  the  face 
of  all  these  facts,  and  in  the  face  of  the  fact  that 
Mr.  Nelson,  one  of  appellant's  counsel,  on  page  18 
of  the  Transcript,  said:  "It  is  up  to  me  to  show 
insolvency  at  that  time";  there  is  not  one  word  in 
the  record  which  even  tends  to  show  that  the  store 
and  post-card  stock,  fixtures  and  outstanding  ac- 
counts, the  home  and  the  Washington  County  prop- 
erty was  all  the  assets  that  Martin  owned  on  or 
prior  to  March  4,  1913,  or  what  the  fair  valuation  of 
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the  property  on  that  date  was,  or  what  the  liabili- 
ties were,  if  any,  on  that  date,  so  that  the  difference 
between  the  aggregate  of  the  liabilities  and  the  ag- 
gregate of  the  assets  could  be  ascertained  and  thus 
Martin's  solvency  or  insolvency  determined. 

DID  APPELLEE  HAVE  REASONABLE  CAUSE 
TO  BELIEVE  THE  PAYMENT  OF  THE 
MONEY  TO  HIM  ON  MARCH  4,  1913, 
WOULD  RESULT  IN  A  PREFERENCE? 

If  Martin  was  not  insolvent  on  March  4,  1913, 
when  he  paid  appellee  the  money,  then,  of  course,  a 
preference,  as  defined  by  Section  60-a,  would  not 
result,  and  therefore  appellee  could  not  have  reason- 
able cause  to  believe  that  the  payment  would  effect 
a  preference. 

Should  this  Court,  however,  find  from  the  evi- 
dence that  Martin  was  insolvent  on  that  date,  and 
that  a  preference  was  given,  then,  the  question  as 
to  whether  or  not  appellee  did  have  reasonable 
cause  to  believe  a  preference  would  result  becomes 
material. 

In  this  light  we  will  consider  the  question  of 
reasonable  cause  to  believe. 

The  witnesses  are  few  in  number,  and  their  tes- 
timony short.  Trustee  Healy  testified  that  he  did 
not  know  appellee  (Trans.,  p.  26)  and  that  he  never 
had  any  conversation  with  appellee  (Trans.,  p.  30). 

Not  a  word  of  the  Trustee's  testimony  tends  in 
any  manner  to  connect  appellee  with  knowledge  of 
any  kind  in  relation  to  Martin's  condition  finan- 
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daily  or  otherwise  on  March  4,  1913,  or  at  any  other 
time,  or  with  notice  of  anything  which  ought  to 
lead  appellee  to  investigate. 

Alex  Sweek's  testimony  does  not  touch  the 
question.  Mr.  Martin,  the  bankrupt,  was  not  even 
asked  about  any  fact  ^^'hicll  might  tend  to  shed 
light  on  the  question. 

This  leaves  only  the  testimony  of  Douty  and  ap- 
pellee to  be  considered. 

Douty 's  testimony  is  silent  as  tending  in  any 
manner  to  elucidate  whether  or  not  appellee  was 
possessed  of  any  information  regarding  Martin's 
financial  condition,  except  as  to  the  pendency  of  a 
certain  damage  suit,  upon  which  a  decision  was 
shortly  expected  adverse  to  Martin  (Trans.,  p.  33). 

Whether  or  not  such  a  damage  suit  was  pending 
in  the  courts  may  be  somewhat  uncertain  of  ascer- 
tainment from  the  Record,  but  Martin  says  (Trans., 
p.  63):  "I  had  this — if  you  mean  this  damage 
suit";  but  nowhere  else  is  it  referred  to,  nor  does  it 
appear  what  disposition,  if  any,  was  made  of  it,  if 
it  was  in  fact  pending  at  that  time. 

Appellee  testified  (Trans.,  p.  89)  that  this  state- 
ment by  him  to  Douty  had  no  connection  whatever 
with  the  sale  of  the  Washington  County  property  to 
Douty  except  to  "puff  the  land"  and  this  fact  is 
undoubtedly  made  clear  from  the  whole  testimony 
of  Douty  and  appellee,  for  appellee,  at  that  time  was 
in  possession  of  the  "Joint  Statement"  (Defense 
Exhibit  B),  knew  the  facts  therein  disclosed  and 
had  talked  with  Martin  about  it — what  assets  were 
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not  in  the  joint  statement  and  what  debts  shown 
therein  had  been  paid.  Appellee,  therefore,  knew 
at  that  time  that  Martin's  assets,  as  disclosed  by  the 
statement  and  his  subsequent  investigation  in  veri- 
fication thereof,  amounted  to  $72,232.09,  and  that 
his  total  liabilities  were  $44,184.39.  Although,  the 
statement,  itself,  clearly  showing  Martin's  solvency, 
no  notice  was  thereby  imparted  requiring  further 
investigation  on  appellee's  part;  appellee,  never- 
theless, did  investigate  by  checking  over  the  state- 
ment with  Martin  (Trans.,  p.  84);  and  found  by 
Martin's  statements  that  no  real  estate  whatever — 
either  the  Washington  County  property  or  Martin's 
home — was  included  in  the  statement  as  an  asset, 
and  that  about  seven  or  nine  thousand  dollars  in- 
cluded in  the  statement  as  liabilities  had  been  paid 
subsequently,  thus  increasing  the  assets  by  about 
$15,000  or  $16,000,  and  reducing  the  liabilities  by 
about  $7000.00  or  $9000.00,  thereby  ascertaining 
that  instead  of  Martin's  surplus  as  shown  in  the 
statement  being  only  $6169.83,  it  was  in  fact  from 
$22,000.00  to  $25,000.00  greater. 

Appellee  was  in  possession  of  these  facts  when 
the  National  Bank  Examiner,  in  February,  1913 
(Trans.,  91-92),  requested  his  bank  to  liquidate  the 
Martin  note  (Trustee's  Exhibit  4)  and  confine  its 
loans  to  its  own  territory.  Appellee  up  to  that  time 
never  made  any  demand  that  those  notes  be  paid 
(Trans.,  p.  91),  apparently,  at  least,  being  satisfied 
with  the  loans  and  the  regular  and  frequent  interest 
payments  as  disclosed  by  the  endorsements  on  the 
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notes   themselves    (Trustee's   Exhibits    1,   2,    3,   4 
and  5). 

We  anticipate,  although  not  bankers,  that  every 
bank  makes  some  effort  to  comply  with  the  lawful 
demands  of  the  National  Bank  Examiner,  and  what 
would  be  more  natural  than  for  appellee,  Avho  was 
the  president  of  the  Hillsboro  National  Bank,  to 
request  or  demand  of  Martin  the  liquidation  at  least 
of  the  bank  note  and  the  note  due  him  individually, 
for  in  order  to  comph^  with  the  real  spirit  and  in- 
tention of  the  bank  examiner's  order  or  request, 
the  president  of  the  bank  ought  to,  himself,  confine 
his  own  loans  within  the  local  territory,  or  else  the 
bank  itself  might  thereby  be  placed  in  a  false  posi- 
tion with  the  examiner.  In  this  connection  it  must 
be  remembered  that  appellee  was  the  payee  named 
in  all  of  the  notes,  except  the  one  given  direct  to 
the  bank. 

Appellee's  business  career  had  been  confined 
very  largely  to  the  mercantile  business  and  his 
banking  experience  was  limited  to  recent  years.  It 
is  very  probable,  therefore,  that  he  attached  a  great 
deal  of  importance  to  the  bank  examiner's  request, 
and  felt  that  no  attempt  should  be  made  to  evade 
or  surmount  the  order,  and  therefore  concluded,  as 
all  of  those  notes  were  either  made  to  the  bank  or 
to  himself  (he  being  the  president  of  the  bank),  he 
should  call  them  in,  and  therefore  did  do  so. 

The  record  is  extremely  vague  as  to  the  exact 
time  appellee  first  demanded  payment  of  the  notes, 
but  in  the  natural  course  of  events,  we  may  very 
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properly  assume  that  it  was  some  time  in  February, 
1913,  and  subsequent  to  the  bank  examiner's  re- 
quest (Trans.,  p.  91).  The  natural  course  would 
have  been  for  appellee  to  request  payment  of  the 
notes  by  Martin.  He  probably  did  this  and  it  is 
quite  probable,  from  subsequent  events,  that  Martin 
told  him  he  could  not  liquidate  at  that  time.  Al- 
though the  Record  fails  to  disclose,  we  may  like- 
wise naturally  conclude  that  Martin  told  appellee 
then  that  if  he  could  find  a  buyer  for  the  Washing- 
ton County  land,  he  would  liquidate  the  notes,  for 
appellee  says,  "Mj^  actual  reason  for  making  the 
sale  w^as  to  pay  myself."  (Trans.,  p.  90);  and  on 
page  91  of  Transcript  further  says,  ^'When  I  came 
to  make  collection  is  when  I  asked  for  the  money; 
when  this  land  business  came  up    *    *    *" 

Along  in  the  latter  part  of  February,  appellee 
told  Douty  that  he  had  a  good  investment;  knew 
where  there  was  a  good  investment  in  Washington 
County  up  near  Beaverton,  and  wanted  to  know  if 
Douty  kncAV  of  anybody  that  wanted  to  buy  acreage. 
Douty  asked  appellee  some  questions  about  it  and 
appellee  told  him  about  the  acreage  that  was  there, 
and  appellee  said,  "Well,  it  could  be  bought  for 
$150.00  an  acre,"  and  thought  it  was  a  good  buy  at 
that  price.  Douty  then  told  appellee  he  might  take 
it  himself  if  it  was  a  good  buy  (Trans.,  p.  31-32). 
Douty  did  finally  purchase  the  property  at  $150.00 
an  acre — 46.57  acres,  and  paid  Martin  by  certified 
bank  check  $5875.00,  after  deducting  from  the  total 
amount   of  the  purchase   price,   the   amount   of   a 
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mortgage  against  the  place  and  accrued  interest  and 
delinquent  taxes  (Trans.,  p.  41). 

Martin  then  paid  the  money  over  to  appellee  in 
liquidation  of  the  notes. 

The  sale  seems  to  have  been  consummated  in  the 
usual  course.  Appellee  told  Douty  of  the  land  and 
the  fact  that  he  thought  it  was  a  good  investment 
some  time  the  latter  part  of  February.  Dout}^  took 
his  time  to  investigate  and  arrived  at  the  conclusion 
that  it  was  a  good  investment;  some  three  or  four 
days  later,  appellee  called  Douty  up  over  the  tele- 
phone and  asked  him  if  he  had  been  out  to  see  the 
land,  and  Douty  told  him  he  had  and  would  take  it 
if  the  title  was  all  right,  and  further  told  appellee 
to  have  everything  prepared  for  the  closing  of  the 
deal  and  to  let  him  know  when  he  was  ready.  Douty 
was  satisfied  when  the  deal  was  closed,  and  the 
evidence  as  to  whether  or  not  Douty  hired  his  own 
lawj^er  to  pass  on  the  abstract  or  accepted  as  final 
a  written  opinion  of  Attorney  Bagley,  who  was  ap- 
pellee's attorney,  can  have  no  bearing  on  the  ques- 
tion of  "reasonable  cause  to  believe,"  unless  a 
claim,  at  least,  was  made  by  appellant  that  appellee 
and  Douty  were  in  collusion,  and  no  such  claim  is 
made,  nor  does  the  record  disclose  any  basis  for 
such  a  claim. 

Douty  purchased  the  land  in  good  faith  through 
the  efforts  of  appellee  who  was  conscientiously  en- 
deavoring to  secure  the  liquidation  of  the  indebted- 
ness so  as  to  comply  with  the  request  of  the  Na- 
tional Bank  Examiner. 
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We  cannot  bring  our  minds  to  the  conclusion 
that  this  sale  was  a  "hurry  up"  sale,  and  that  it 
was  "hurriedly"  consummated  by  appellee  in  the 
full  knowledge  and  belief  (as  appellant's  counsel 
seem  to  think)  that  Martin  was  upon  the  brink  of 
ruin,  and  was  insolvent  and  a  bankrupt,  for  the  rea- 
son that  the  conclusion  does  not  square  with  the 
facts. 

The  only  facts  in  the  possession  of  appellee 
showing  Martin's  financial  condition  were  those  dis- 
closed by  the  "Joint  Statement,"  Defense  Exhibit 
B,  and  by  Martin  when  appellee  asked  him  relative 
to  said  statement. 

This  was  not  the  only  statement  which  Martin 
gave  to  his  creditors,  for  it  appears  in  evidence 
that  he  rendered  a  statement  of  his  assets  and  lia- 
bilities to  the  Woodard-Clarke  Co.  (Trans.,  pp. 
66,  67). 

This  statement,  according  to  the  Trustee's  testi- 
mony, showed  Martin's  net  worth  to  be  $14,805.00; 
and  we  doubt  not  that  the  money  which  Martin 
owed  the  United  States  National  Bank  (which  ap- 
pellee says  was  about  $7000.00  or  $9000.00)  was  not 
included  as  a  liability  in  that  statement  for  the  rea- 
son it  had  been  paid.  If  the  exact  amount  paid  the 
U.  S.  Bank  was  disclosed  and  added  to  the  "sur- 
plus" shown  in  Defense  Exhibit  B  of  $6169.83,  the 
amount  thereof  would,  in  all  probability,  equal  the 
"net  worth"  shown  in  Woodard-Clarke  statement, 
thus  corroborating  the  authenticity  of  appellee's 
understanding. 
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ANSWERING  APPELLANT'S  ARGUMENT. 

Appellant's  counsel,  in  their  brief,  page  6,  in 
stating  the  four  elements  necessary  to  constitute  a 
voidable  preference,  say: 

'^  Fourth,  there  must  have  existed 
at  the  time  of  the  transfer  reasonable 
cause  for  the  creditor  to  believe  that 
it  would  result  in  a  preference." 

There  is  a  wide  difference  between  the  "exist- 
ence of  a  state  of  facts"  which  if  known  to  the  cred- 
itor would  produce  reasonable  cause  to  believe,  and 
*'the  creditors  knowledge  of  facts"  which  would 
produce  reasonable  cause  to  believe. 

The  language  of  the  Act,  Section  60-b,  is: 

'^And  the  person  receiving  it,  *  *  * 
shall  then  have  reasonable  cause  to  be- 
lieve that  the  *  *  *  transfer  would 
effect  a  preference." 

The  creditor  must  have  knowledge  of  some  fact 
that  would  put  him,  as  an  ordinary  prudent  person, 
upon  notice,  but  this  fact  must  be  brought  home  to 
him,  and  the  mere  existence  of  the  fact,  if  not 
known  to  him,  would  not  be  sufficient. 

Counsel  say  (Appellant's  Brief,  p.  7)  the  first, 
second  and  third  elements  of  a  preference  are  not 
disjDuted.  We  do  seriously  dispute  that  Martin  was 
insolvent  on  March  4,  1913,  or  that  the  effect  of  the 
payment  made  to  appellee  was  to  create  a  prefer- 
ence, and  think  we  have  fully  shown  the  want  of 
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any  competent  testimony  to  establish  that  Martin 
was  insolvent  at  that  time. 

The  whole  theory  of  appellant's  brief  seems  to  be 
based  upon  the  "existence  of  a  state  of  facts"  and 
makes  no  pretense  at  showing  that  appellee  had 
knowledge  of  the  existence  of  those  facts. 

Appellee  knew  nothing  of  any  creditors'  meet- 
ing— in  fact,  the  meeting  of  creditors  was  held  just 
a  short  time  before  Martin  filed  his  petition  in 
bankruptcy  (Trans.,  p.  18)  and  undoubtedly  after 
March  4,  1913. 

If  Sweek  knew  anything  about  the  alleged  cred- 
itors' meeting,  he  never  disclosed  any  fact  in  rela- 
tion thereto  to  appellee,  for  appellee  testified 
(Trans.,  p.  90)  he  had  no  business  with  Sweek  what- 
ever. Sweek  was  on  the  witness  stand  as  appel- 
lant's witness  and  was  asked  nothing  in  relation  to 
that  subject. 

Counsel  lay  considerable  stress  on  some  agree- 
ment whereby  appellee  was  to  postpone  the  pay- 
ment of  his  debts  until  some  of  the  other  creditors 
were  paid  (Trans.,  p.  45-80)  (Appellant's  Brief,  p. 
13),  but  the  testimony  shows  that  whatever  that 
agreement  or  understanding  was,  it  was  made  along 
in  1911,  shortly  after  some  losses  had  been  made  by 
Martin  at  the  Seattle  fair,  and  that  appellee  was  to 
wait  for  one  year.  The  year  had  expired  long  be- 
fore the  present  transaction,  and  Martin  was  con- 
tinuing to  do  business.  Surely  some  slight  "flurry" 
among  some  of  Martin's  creditors  two  years  prior 
could  not  have  the  effect  of  charging  appellee  with 
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notice  of  iiisorvency  on  March  4,  1913,  in  the  face 
of  appellee's  knowledge  acquired  from  the  "Joint 
Statement"  and  Martin's  disclosure  with  relation 
thereto  ? 

It  seems  to  us  that  the  lower  court  "hit  the  nail 
right  square  on  the  head"  when  it  said,  page  77  of 
the  Transcript,  referring  to  the  "Joint  Statement": 

"He  didn't  loan  money  on  this 
statement.  This  statement  is  only  im- 
portant as  to  whether  he  had  reason 
to  "believe  this  man  was  bankrupt  at 
the  time  the  statement  was  received. 

"Now,  then  you  get  that  kind  of  a 
statement  from  a  going  concern,  and 
nothing  else,  and  no  other  knowledge 
of  his  business,  then  the  question  is 
whether  a  man  wouldn't  assume  that 
Martin  was  a  bankrupt." 

And  again  on  page  78  of  the  Transcript,  the 
Court  said: 

"Whether  he  would  think  the  firm 
was  bankrupt  or  not,  insolvent.  If  a 
man  knew  nothing  at  all  of  another's 
business  and  got  that  kind  of  a  state- 
ment, showing  a  balance  of  seven  or 
eight  thousand  dollars,  and  it  was  a 
going  concern  and  doing  business, 
without  any  information  or  indication 
that  it  was  insolvent  or  unable  to 
pay  its  debts,  he  would  naturally 
suppose  it  was  a  solvent  concern, 
wouldn't  he?" 

That  is  the  natural  conclusion  to  be  drawn  from 
the  statement;  then  when  Martin  told  appellee  that 
his  real  estate  was  not  included  as  an  asset  and 
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that  seven  or  nine  thousand  dollars  of  his  debts  had 
been  paid,  how  much  more  natural  would  be  the 
conclusion  that  Martin  was  solvent! 
Respectfully  submitted, 

J.  F.  SHELTON, 
H.  T.  BAGLEY, 
Attorneys  for  Appellee. 
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CAPTION. 

In  the  District  Court  of  the  United  States  For  the 
District  of  Oregon. 

THE  STEAMSHIP  "YUCATAN",  HER  ENGINES, 
BOILERS,  TACKLE,  APPAREL  and  FUR- 
NITURE, 

THE  STATE  OF  OREGON, 

Libellant. 

THE    NORTH    PACIFIC    STEAMSHIP 
COMPANY, 

Claimant, 
MULTNOMAH  COUNTY, 

Cross    Respondent. 

Be  it  remembered  that  on  May  25,  1914,  there  was 
filed  in  the  District  Court  of  the  United  States  for  the 
District  of  Oregon,  a  libel  in  which  the  State  of  Oregon 
was  Libellant  against  the  Steamship  ''Yucatan", 
her  engines,  boilers,  tackle,  apparel  and  furniture 
and  on  said  date  said  Libellant  duly  filed  a  stipu- 
lation for  costs  in  the  sum  of  $754.50,  with  the  National 
Surety  Company  as  surety;  thereafter  on  May  2  , 
1914,  a  warrant  of  arrest  and  monition  was  duly  issued 
out  of  said  court  and  said  Steamship  ''Yucatan"  was 
duly  arrested  by  the  United  States  Marshal  for  the 
District  of  Oregon;  thereafter  on  May  26,  1914,  the 
North    Pacific    Steamship    Company   filed    a   claim 
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as  the  owner  of  said  steamship  "Yucatan"  and  filed  a 
stipulation  for  costs  in  the  sum  of  $200.00  with  the 
Southwestern  Surety  Insurance  Company  as  surety, 
and  also  filed  a  stipulation  to  abide  by  and  pay  the 
decree  in  the  sum  of  $1509.00  with  said  Southwestern 
Surety  Insurance  Company  as  surety,  which  stipu- 
lation was  duly  approved  by  the  Honorable  Robert 
S.  Bean,  District  Judge;  whereupon  said  Steamship 
"Yucatan"  was  released  from  arrest  and  delivered 
to  the  claimant.  On  May  28,  1914,  upon  leave  of  the 
Court  granted  by  order  entered  on  said  date  said 
libellant  filed  an  amended  libel  and  on  June  15,  1914, 
said  claimant  filed  an  answer  to  said  amended  libel, 
which  said  answer  also  included  a  cross  libel  against 
the  County  of  Multnomah  and  prayed  for  process 
against  said  County  of  Multnomah;  thereafter  on 
July  3, 1914,  said  claimant  filed  a  stipulation  for  costs 
upon  the  cross  libel  against  the  said  Multnomah 
County,  with  M.  J.  Higley  as  surety,  and  a  mon- 
ition was  duly  issued  out  of  said  court  citing  said 
Multnomah  County  to  appear  and  answer  said  cross 
libel;  thereafter  on  September  5, 1914,  said  Multnomah 
County  filed  its  answer  and  on  October  14,  1914, 
said  claimant.  North  Pacific  Steamship  Company 
filed  a  replication  to  the  answer  of  said  County  of 
Multnomah;  thereafter  on  October  26,  1914,  upon 
leave  of  the  court  first  obtained  by  order  entered 
on  said  date,  said  libellant  filed  an  amended  libel; 
thereafter  on  October  27,  1914,  said  claimant  filed 
an  answer  to  said  amended  libel,  which  answer  also 
included  a  cross  libel  against  the  County  of  Mult- 
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nomah;  thereafter  on  October  28,  1914,  an  answer 
was  filed  to  said  cross  libel  by  said  County  of  Mult- 
nomah; thereafter  on  October  28th  and  29th,  1914, 
said  cause  was  tried  by  the  Court  before  the  Honor- 
able Robert  S.  Bean,  District  Judge  upon  said  second 
amended  libel,  answer  and  cross  libel  and  answer 
of  Multnomah  County,  and  upon  the  evidence  taken 
in  open  Court;  thereafter  on  December  8,  1914,  a 
decree  was  entered  in  said  cause  in  favor  of  said 
libellant,  State  of  Oregon,  and  awarding  damages 
against  said  Steamship  ** Yucatan"  and  against  said 
Southwestern  Surety  Insurance  Company,  stipulator 
upon  said  stipulation  to  abide  by  and  pay  the  decree 
for  the  sum  of  $1056.00  and  its  costs  and  dismissing 
said  cross  libel  against  said  respondent,  Multnomah 
County  and  awarding  costs  to  said  Multnomah 
County;  thereafter  on  December  10,  1914,  claimant 
filed  in  said  cause  a  motion  that  the  court  make  find- 
ings of  fact  which  motion,  by  order  entered  December 
14,  1914,  was  denied;  thereafter  on  December  24, 
1914,  by  an  order  entered  on  said  date,  the  amount 
of  the  supersedeas  bond  to  be  given  upon  appeal 
in  said  cause  was  fixed  by  the  court  at  $2,000.00; 
thereafter  on  December  28,  1914,  said  claimant  filed 
its  notice  of  appeal,  together  with  a  supersedeas 
bond  in  the  sum  of  $2250.00  with  the  Southwestern 
Surety  Insurance  Company  as  surety,  together  with 
a  notice  of  the  filing  of  said  bond,  and  on  December 
29,  1914,  said  claimant  filed  herein  its  assignment 
of  error. 

G.  H.  MARSH, 
Clerk. 
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In  the  District  Court  of  the   United  States  for  the 
District  of  Oregon. 

July  Term  1914 

Be  it  Remembered,  That  on  the  26th  day  of  Octo- 
ber, 1914,  there  was  duly  filed  in  the  District  Court 
of  the  United  States  for  the  District  of  Oregon,  a 
Second  Amended  Libel  in  words  and  figures  as  follows, 
to  wit: 

SECOND  AMENDED  LIBEL 

In  the  District  Court  of  the  United  States,  for  the 
District  of  Oregon. 

Amended  Libel. 

STATE  OF  OREGON, 

Libellant, 
vs. 
STEAMSHIP  YUCATAN,  her  engines,  boilers,  tackle, 
apparel  and  furniture. 

Respondent. 

To  the  Honorable  Robert  S.  Bean  and  Charles  E. 
Wolverton,  Judges  of  the  above  entitled  Court: 

The  amended  libel  of  the  State  of  Oregon,  lessee 
of  the  U.  S.  S.  Boston  against  the  Steamship  Yucatan, 
her  engines,   boilers,   tackle,   apparel  and   furniture. 
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and  against  all  persons  intervening  for  their  interests 
in  the  same,  in  a  cause  of  collision,  civil  and  mari- 
time, alleges  as  follows: 

I. 

That  the  defendant  vessel,  the  Yucatan,  is  now 
within  the  Port  of  Portland,  Oregon,  within  the 
County  of  Multnomah,  and  District  of  Oregon  and 
within  the  jurisdiction  of  this  Court. 

II. 

That  at  all  times  herein  mentioned  the  libellant 
was  and  now  is  the  lessee  of,  and  in  the  direct  charge 
and  control  of  the  U.  S.  S.  Boston,  and  that  by  the 
terms  of  said  lease  libellant  is  bound  to  keep  said 
vessel  in  good  order  and  reapir. 

III. 

That  on  the  third  day  of  March,  1914,  about  the 
hour  of  twelve  o'clock,  noon,  the  U.  S.  S.  Boston 
was  lying  at  her  moorings  on  the  East  side  of  the 
Willamette  River  between  the  Broadway  Bridge  and 
the  0.  W.  R.  &  N.  Bridge  in  the  Port  of  Portland, 
Oregon,  and  that  the  State  of  Oregon  was  the  owner 
of  a  certain  auto  piano  then  situated  on  the  star- 
board side  of  the  gun-deck  of  the  U.  S.  S.  Boston; 
that  about  the  hour  of  twelve  o'clock,  noon,  on  said 
date.  Captain  A.  C.  Paulsen,  Master  of  the  said  Steam- 
ship Yucatan,  moved  said  Steamship  Yucatan  away 
from    the    Globe    Milling    Company's    Dock,    which 
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is  situated  directly  South  of  the  bow  of  the  U.  S.  S. 
Boston,  that  in  so  moving  his  vessel,  the  said  Captain 
A.  C.  Paulsen  carelessly  and  negligently  handled 
her  so  that  the  said  Steamship  Yucatan  collided  with 
the  said  U.  S.  S.  Boston;  that  in  so  moving  the  said 
Steamship  Yucatan,  her  master,  Captain  A.  C.  Paul- 
sen, was  acting  contrary  to  law  in  that  he  was  not 
a  licensed  pilot  for  said  river  and  did  not  have  a 
licensed  pilot  aboard  said  vessel;  that  the  position 
in  which  the  said  U.  S.  S.  Boston  was  moored  was 
legally  authorized  by  the  United  States  Engineers, 
the  owners  of  the  adjoining  property  and  the  lessee 
thereof;  by  reason  of  said  carelessness  and  negligence 
and  unlawful  handling  of  said  vessel  and  without 
fault  on  the  part  of  the  U.  S.  S.  Boston,  her  officers 
or  crew  or  the  State  of  Oregon,  her  lessee,  the  said 
Steamship  Yucatan  collided  with  the  said  U.  S.  S. 
Boston  in  the  Willamette  River,  in  the  Port  of  Port- 
land, about  the  hour  of  twelve  o'clock,  noon,  on  the 
third  day  of  March,  1914,  and  the  State  of  Oregon 
received  injuries  to  its  property  as  hereinafter  set 
forth;  that  said  collision  was  wholly  due  to  the  fault 
and  negligence  and  unlawful  handling  of  the  said 
Steamship  Yucatan  by  her  Master  A.  C.  Paulsen 
in  the  respects  herein  before  indicated 

IV. 

That  in  and  by  the  collision  aforesaid,  the  said 
auto  piano,  owned  by  the  State  of  Oregon,  of  the 
value  of  $700.00  was  completely  destroyed;  and  the 
U.  S.  S.  Boston  received  damage  as  follows:    forward 
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six  inch  gun  ports  smashed  in  and  bent;  frame  of 
forward  six  inch  gun  port  bent;  inner  skin  near  said 
port  bent;  starboard  searchlight  rail  bent;  canopy, 
stanchions  and  sockets  on  steam  launch  torn  off; 
swinging  boom  broken  in  middle;  the  total  damage 
to  the  U.  S.  S.  Boston  and  her  apparel  and  furniture 
being  $356.00;  for  which  sum  the  State  of  Oregon 
has  become  liable  by  reason  of  a  contract  made  for 
the  repair  of  said  damage;  that  the  State  of  Oregon 
was  put  to  the  expense  of  $54.50  for  reporter's  fees 
in  making  the  record  of  the  hearing  held  by  the  Board 
of  Inquiry  regarding  said  collision  pursuant  to  re- 
quirement of  the  Regulations  of  the  United  States 
Navy;  that  the  total  damage  suffered  by  libellant 
by  reason  of  said  collision  is  the  sum  of  $1110.50. 

V. 

That  all  and  singular  the  premises  are  true  and 
within  the  maritime  and  admiralty  jurisdiction  of 
this  Court. 

WHEREFORE  libellant  prays  that  process  in 
due  form  of  law  and  according  to  the  practice  of 
this  Court  may  issue  against  the  said  Steamship 
Yucatan,  her  engines,  boilers,  tackle,  apparel  and 
furniture  and  that  she  may  be  condemned  and  sold 
for  damages  alleged  in  this  libel;  that  the  Court  will 
hear  the  evidence  which  libellant  will  adduce  in  sup- 
port of  the  allegations  of  its  libel  and  will  enter  a 
decree  in  favor  of  the  libellant  for  the  sum  of  $1110.50 
the  above  mentioned  damages  and  will  order  the  same 
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to  be  paid  and  satisfied  out  of  the  said  proceeds  of 
the  sale  of  the  said  Steamship  Yucatan  together 
with  interest  and  with  the  costs  of  the  Hbellant  and 
will  otherwise  right  and  justice  administer  in  the 
premises. 

A.  M.  CRAWFORD  and 
J.  A.  BECKWITH, 

Proctors  for  Libellant. 

State  of  Oregon, 
County  of  Marion, — ss. 

I,  Oswald  West,  being  first  duly  sworn,  say  that 
I  am  the  Governor  of  the  State  of  Oregon,  libellant 
in  the  within  entitled  cause,  and  that  the  foregoing 
amended  libel  is  true  as  I  verily  believe. 

OSWALD  WEST 

Subscribed  and  sworn  to  before  me  this  15th  day 
of  October,  1914. 

J.   E.  ALLISON 
I  Seal!  Notary  Public  for  Oregon. 

Due  service  admitted  at  Portland,  Oregon,  10-16 
1914. 

REED  &  BELL 
Proctors  for  S.  S.  Yucatan. 

GEORGE   MOWRY 
Deputy  Dist.  Atty.  of  Proctors  for 
Multnomah   County. 

Filed   October  26,   1914    G.   H.   Marsh,   Clerk. 
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And  afterwards,  to  wit,  on  the  27th  day  of  October, 
1914,  there  was  duly  filed  in  said  Court,  and 
cause,  an  Answer  of  Claimant,  and  Cross-Libel 
in  words  and  figures  as  follows,  to  wit: 

Answer  and  Cross  Libel. 

To  the  Honorable  Judges  CHARLES  E.  WOLVER- 
TON  and  R.  S.  BEAN,  sitting  in  admiralty: 

The  answer  of  the  North  Pacific  Steamship  Com- 
pany, a  corporation  of  California,  to  serve  also  by 
way  of  cross  libel  at  the  suit  of  this  claimant  against 
the  libelant  and  against  the  County  of  Multnomah, 
State  of  Oregon,  in  a  cause  of  damage,  civil  and  mar- 
itime, alleges  as  follows: 

L 

That  the  claimant  is  a  corporation  organized  and 
existing  under  the  laws  of  the  State  of  California, 
and  is  engaged  in  inter-state  commerce  as  a  common 
carrier  of  freight  and  passengers,  owning  and  operat- 
ing a  number  of  steamships  between  San  Diego, 
California,  and  Portland,  Oregon; 

IL 

That  the  County  of  Multnomah  is  a  corporation 
organized  and  existing  under  the  laws  of  the  State 
of  Oregon,  and  that  said  County  of  Multnomah  is 
in  charge  of  the  bridges  in  the  City  of  Portland  here- 
inafter mentioned,  and  has  charge  of  the  operation 
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of  the  same  and  of  the  employes  thereof,  and  appoints 
and  discharges  said  employes,  and  said  employes 
are  under  the  direction  and  control  of  said  County 
of  Multnomah; 

III. 

That  the  claimant  admits  that  on  the  3rd  day  of 
March,  1914,  about  the  hour  of  twelve  o'clock  noon, 
the  Steamship  Boston  was  lying  on  the  east  side 
of  the  Willamette  River  between  the  Broadway 
Bridge  and  the  0.  W.  R.  &  N.  Bridge,  generally 
known  as  the  Steel  Bridge,  in  the  City  of  Portland, 
but  denies  that  it  has  any  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  ownership  of  the 
auto-piano  named  in  the  libel  as  belonging  to  the 
libelant,  and  puts  the  libelant  on  proof  as  to  the 
ownership  of  the  same; 

IV. 

Admits  that  about  the  hour  of  twelve  o'clock  noon 
on  said  date  Captain  A.  C.  Poulsen,  master  of  the 
said  Steamship  Yucatan,  moved  said  Steamship  Yuca- 
tan away  from  the  Globe  Milling  Company  Dock 
which  is  situated  directly  south  of  the  bow  of  the 
said  Boston,  but  the  claimant  denies  that  in  so  mov- 
ing his  vessel  the  said  Captain  Poulsen  carelessly 
or  negligently  handled  her  so  that  she  collided  with 
the  said  Boston,  and  denies  that  she  collided  with 
the  said  Boston  at  all,  and  denies  that  the  said  Cap- 
tain Poulsen  handled  said  steamship  Yucatan  care- 
lessly  or   negligently,   and   denies   that   the   alleged 
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collision  mentioned  in  the  libel,  or  any  collision,  was 
wholly  or  at  all  due  to  the  fault  or  negligence  or  un- 
lawful handling  of  the  said  Steamship  Yucatan  by  her 
master,  Captain  A.  C.  Poulsen,  in  any  respect,  and 
denies  that  the  position  in  which  the  said  Boston 
was  moored  was  regularly  authorized  by  the  United 
States  engineers,  and  denies  that  the  owners  of  the 
adjoining  property  or  the  lessees  thereof  have  any 
right  to  authorize  the  location  of  the  United  States 
Steamship  Boston; 

V. 

The  claimant  alleges  and  shows  that  the  said  Bos- 
ton on  the  3rd  day  of  March,  1914,  about  noon, 
was  lying  just  north  of  the  said  Globe  Dock  in  the 
fairway  of  the  channel  within  the  City  limits  of  the 
City  of  Portland,  County  of  Multnomah,  State  of 
Oregon,  and  that  the  City  of  Portland  is  a  municipal 
corporation  organized  and  existing  under  the  laws 
of  the  State  of  Oregon,  and  as  such  has  made  the  fol- 
lowing regulations  regarding  the  harbor  of  the  City 
of  Portland: 

''Vessels  must  not  be  anchored  or  moored  within 
the  fairway  channel  within  the  city  limits,  neither 
must  they  be  moored  or  anchored  within  four 
hundred  (400)  feet  of  any  bridge  or  ferry  line." 

That  the  said  Boston  at  said  time  was  moored 
in  the  fairway  about  parallel  with  the  current  of  the 
Willamette  River,  and  at  that  time  there  projected 
from  the  starboard  side  of  the  said  Boston  several 
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guns  of  large  size,  which  guns  projected  from  the 
starboard  side  of  the  said  Boston  as  she  lay  with  her 
bow  to  the  south  some  ten  or  twelve  feet;  that  the 
said  guns  were  not  fast  to  the  said  Boston,  but  were 
easily  moved;  and  easily  movable;  and  that  it  is 
further  provided  by  the  regulations  of  the  City  of 
Portland  covering  the  harbor,  as  follows: 

''Section  6.  The  master  or  person  having  charge 
or  command  of  any  vessel  coming  to  or  lying  along- 
side any  wharf  shall  both  before  and  during  such 
time  as  such  vessel  is  moored  or  stationed  at  such 
wharf,  or  vessel  berthed  at  a  wharf,  have  the  anchors 
stowed,  the  jib-boom  in,  the  lower  yards  topped 
and  braced  sharp  up,  and  all  other  projections 
stowed  within  the  rail  of  the  said  vessel." 

That  said  regulations  are  an  ordinance  of  the  said 
City  of  Portland,  to-wit:  Ordinance  No.  17591, 
entitled  AN  ORDINANCE  DEFINING  THE  DUT. 
lES  OF  HARBOR  MASTER  AND  REGULATING 
THE  PORT  OF  THE  CITY  OF  PORTLAND, 
AND  REPEALING  ALL  ORDINANCES  AND 
PARTS  OF  ORDINANCES  IN  CONFLICT  HERE- 
WITH, and  was  passed  by  the  Council  of  the  said 
City  of  Portland  on  March  11,  1908,  and  approved 
by  the  Mayor  of  the  City  of  Portland  on  March  17, 
1908. 

VI. 

The  claimant  further  shows  that  the  said  piano 
was  standing  close  against  the  butt  of  said  gun  and 
between  the  butt  of  said  gun  and  against  the  metal 
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covering  or  skin,  as  it  is  known,  of  the  said  Steam- 
ship Boston,  whereby  the  shghtest  contact  with 
the  muzzle  of  said  heavy  gun  would  cause  the  said 
gun  to  swing  on  its  trunnion  or  wheels  standing  on 
a  circular  track  and  cause  the  destruction  of  said  piano; 
and  that  it  was  negligence  and  carelessness  on  the 
part  of  the  libelant  to  leave  said  auto-piano  in  a 
position  where  such  damage  could  occur,  and  it  was 
negligence  and  carelessness  on  the  part  of  the  said 
Boston  and  the  State  of  Oregon  to  moor  the  said 
Boston  as  aforesaid  contrary  to  the  ordinances  of 
the  said  City  of  Portland,  and  that  said  ordinance 
has  not  been  repealed,  and  the  same  is  in  force;  and 
that  is  negligence  on  the  part  of  the  said  Boston 
and  the  State  of  Oregon  in  so  mooring  said  Boston 
in  the  fairway  of  the  channel  of  the  Willamette  River 
as  aforesaid;  and  that  the  said  State  of  Oregon,  the 
libelant,  has  possession  and  charge  and  control  of  the 
said  Boston,  and  all  the  acts  and  things  heretofore 
pleaded  in  regard  to  the  said  Boston  and  the  said 
auto-piano  and  the  said  guns  were  done  by  the  libelant; 

VII. 

That  the  claimant  has  no  knowledge  or  informa- 
tion sufficient  to  form  a  belief  as  to  whether  or  not 
the  libelant  by  the  terms  of  any  lease  is  bound  to 
keep  the  Boston  in  good  order  or  repair,  or  in  any 
repair. 

VIII. 

That  there  are  five  bridges  in  the  City  of  Portland, 
all  of  which  have  draws,  and  all  of  which  open  upon 
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signal,  subject  to  the  regulations  of  the  government 
of  the  United  States  and  to  rules  and  regulations  of 
the  Secretary  of  War,  and  the  regulations  have  been 
issued  b}  the  Secretary  of  War  that  the  said  draws 
shall  be  promptly  opened,  and  in  case  the  draw  can- 
not be  immediately  operated  when  the  prescribed 
signal  is  given,  a  red  flag  or  ball  by  day  and  a  red 
light  by  night  shall  be  conspicuously  displayed; 

IX. 

The  claimant  shows  and  alleges  that  on  the  said 
3rd  day  of  March,  1914,  about  noon,  the  Steamship 
Yucatan  was  lying  at  the  Globe  Milling  Company 
Dock  aforesaid  and  wished  to  leave  the  same  and 
pass  north  down  stream  through  the  Broadway 
Bridge  hereinbefore  referred  to,  and  the  said  Yuca- 
tan signalled  for  the  opening  of  the  draw  of  the 
said  Broadway  Bridge,  and  got  under  way  prepar- 
atory to  move  down  stream,  but  said  draw,  however, 
did  not  lift  or  open;  the  said  Ycuatan  signalled  for 
the  Broadway  Bridge  again  and  the  said  Bridge  did 
not  lift  or  open,  and  therefore,  the  master  of  the 
Yucatan  sounded  the  danger  signal,  but  the  said 
bridge  did  not  open  until  nineteen  (19)  minutes  after 
the  signal  to  open  the  same  had  been  given,  and  fur- 
ther displayed  no  red  flag  or  ball  to  indicate  that  the 
bridge  would  not  open,  but  immediately  upon  the 
said  bridge  beginning  to  open  the  said  Yucatan  got 
under  way  to  pass  through  said  bridge,  but  because 
the  river  at  that  point  is  approximately  only  six 
hundred   (600)   feet  wide,  and  the  distance  to  the 
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Broadway  Bridge  from  the  said  Globe  Milling  Com- 
pany Dock  is  a  distance  of  approximately  thirteen 
hundred  (1300)  feet,  it  was  unwise  for  the  Yucatan 
to  let  go  the  line  made  fast  to  the  said  Globe  Dock 
while  the  said  bridge  was  still  shut;  that  said  bridge 
opened  nineteen  (19)  minutes  after  the  signal  sounded, 
for  which  reason  the  said  Yucatan  swimg  on  her  line 
fast  to  the  dock  and  in  getting  under  way  for  said 
bridge,  one  of  said  guns  projecting  as  aforesaid  from 
the  starboard  side  of  the  said  Boston  scraped  against 
the  starboard  quarter  of  the  Yucatan  as  she  left  the 
said  Globe  Milling  Company  Dock  and  entered  three 
or  more  of  the  port  holes  or  dead  lights  on  the  Yuca- 
tan at  the  same  time  damaging  or  cracking  three 
(3)  plates  on  the  Yucatan,  whereby  the  said  gun 
swung  on  its  trunnion  and  the  said  gun  struck  the 
auto-piano  mentioned  in  the  libel; 

X. 

The  claimant  further  states  and  shows  that  before 
leaving  said  dock  the  cargo  boom  of  the  said  Yucatan 
was  made  fast,  but  that  the  muzzle  of  the  said  gun 
scraping  the  side  of  the  said  Yucatan  caught  on  the  guy 
fastened  to  a  bolt  on  the  starboard  side  of  the  Yucatan' 
thereby  putting  such  pressure  on  said  guy  as  to  tear 
loose  the  opposite  guy  amidships,  which  allowed  the 
said  cargo  boom  to  swing  and  the  force  exerted  by  the 
said  gun  on  the  said  starboard  guy  threw  said  cargo 
boom  into  the  canopy  and  stanchions  of  the  steam 
launch  mentioned  in  the  libel  for  a  number  of  feet, 
and  the  claimant  alleges  and  shows  that  the  alleged 
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damage  to  the  said  steam  launch  was  caused  by  the 
negligence  and  carelessness  of  the  libelant  in  pro- 
jecting said  guns  into  the  fairway  aforesaid,  and 
was  not  the  negligence  or  carelessness  of  the  said 
Steamship  Yucatan,  or  of  her  master  or  officers; 

XI. 


i 


The   claimant   further   denies   any   knowledge    or 
information  sufficient  to  form  a  belief  as  to  the  value 
of  the  said  auto-piano  or  the  damage  to  the  said  Bos-      i 
ton,  and  puts  the  libelant  on  proof  of  the  same. 

XII. 

The  claimant  further  shows  that  it  has  no  know- 
ledge or  information  sufficient  to  form  a  belief  as 
to  the  cost  of  any  court  of  inquiry,  and  alleges  that 
any  expense  for  any  board  of  inquiry  is  immaterial 
and  in  no  way  connected  with  any  claim  that  the 
State  of  Oregon  may  have  against  the  said  Steam-  ^ 
ship  Yucatan  or  the  claimant. 

XIII. 

The  claimant  denies  any  knowledge  or  information 
sufficient  to  form  a  belief  as  to  any  damage  suffered 
by  the  libelant,  and  puts  the  libelant  to  proof  of  the 
same. 

XIV. 

The  claimant  further  alleges  that  the  said  Steam- 
ship Yucatan  was  in  charge  of  her  duly  licensed  mas- 
ter, Captain  A.  C.  Poulesn,  who  is  and  at  all  the 
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times  herein  mentioned  was  competent  and  able 
as  master  of  the  said  Steamship  Yucatan  or  other 
ships,  and  particularly  to  handle  said  Steamship 
Yucatan  in  the  Willamette  River  at  Portland,  Oregon 
and  all  other  places; 

XV. 

The  claimant  further  alleges  and  shows  that  any 
damage  claimed  by  the  libelant  was  caused  by  the 
/egligence  of  the  libelant  stationing  said  Boston  in 
the  fairway  and  in  projecting  the  said  guns  further 
into  the  fairway  of  the  channel  whereby  damage 
was  caused  to  said  piano,  and  caused  the  cargo  boom 
to  rip  the  canopy  on  the  said  steam  launch,  and  by 
the  negligence  of  the  County  of  Multnomah,  and  State 
of  Oregon,  in  not  promptly  opening  said  draw,  and 
in  putting  in  charge  of  said  Broadway  Bridge  a  bridge 
tender  or  operator  not  familiar  with  the  bridges  or 
electricity  by  which  the  said  bridge  was  and  is  oper- 
ated, and  not  familiar  with  the  river  and  the  reg- 
ulations covering  the  movements  of  boats  and  vessels; 

XVI. 

That  the  damage  to  the  said  Yucatan  by  reason 
of  the  contact  with  the  said  gun  on  the  Boston  is 
the  sum  of  twelve  hundred  dollars  ($1200.00),  the 
cost  of  repairing  and  replacing  plates,  and  that  de- 
mand has  been  made  in  writing  upon  the  said  County 
of  Multnomah,  State  of  Oregon,  for  the  payment 
to  this  claimant  of  the  said  sum  of  twelve  hundred 
dollars  ($1200.00) 
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XVII. 

That  all  and  singular  the  premises  are  true  and 
in  the  admiralty  and  maritime  jurisdiction  of  this 
honorable  court. 

WHEREFORE,  this  claimant  and  cross  libelant 
prays  that  this  honorable  court  will  pronounce  against 
the  amended  libel  and  dismiss  the  same  without  costs, 
and  that  the  State  of  Oregon,  and  County  of  Mult- 
nomah, State  of  Oregon,  be  required  to  pay  to  this 
claimant  damages  for  the  injury  to  the  said  Yucatan 
in  the  sum  of  twelve  hundred  dollars  ($1200.00), 
and  that  the  court  give  to  this  claimant  such  other 
and  further  relief  as  in  law  and  justice  it  may  be 
entitled  to  receive. 

NORTH  PACIFIC  STEAMSHIP  COMPANY, 

By  SANDERSON  REED. 

REED  &  BELL, 

Proctors. 
State  of  Oregon, 

County  of  Multnomah, — ss. 

I,   M.   J.   Higley,   being  first  duly  sworn,   depose 

and  say  that  I  am  the  agent  of  the  North  Pacific 

S.  S.  Co.,  claimant  in  the  above  entitled  action;  and 

that  the  foregoing  Answer  and  Cross  Libel  is  true 

as  I  verily  believe. 

MARTIN  J.  HIGLEY 

Subscribed  and  sworn  to  before  me  this  27th  day 
of  October,  A.  D.  1914. 

ETHEL  C.  GRAHAM, 
I  Seal  1  Notary  Public  for  Oregon. 
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State  of  Oregon, 

County  of  Multnomah, — ss. 

Due  service  of  the  within  Answer  and  Cross-Libel 
by  copy  as  prescribed  by  law,  is  hereby  admitted, 
at  Portland,  Oregon,  this        day  of  October,   1914. 

GEORGE  MOWREY, 
Deputy  District  Attorney,  of  Attorneys  for 
Multnomah  County. 

J.  A.  BECKWITH, 

Attorney  for  Libellant,  State  of  Oregon. 

Filed  October  27,   1914.     G.   H.   Marsh,  Clerk. 


And  afterwards,  to  wit,  on  the  28th  day  of  October, 
1914,  there  was  duly  filed  in  said  Court,  and 
cause  an  Answer  to  Cross-Libel  in  words  and 
figures  as  follows,  to  wit: 

Answer  to  Cross-Libel. 

To  the  Honorable  R.  S.  BEAN  and  CHARLES  E. 
WOLVERTON,  Judges  of  the  above  entitled  court 
sitting  in  admiralty: 

The  County  of  Multnomah,  State  of  Oregon,  for 
answer  to  the  Amended  Cross  Libel  of  the  North 
Pacific  Steamship  Company  alleges  and  propounds 
as  follows: 

I 

Admits  the  allegations  of  the  first  article  of  said 
Amended  Cross  Libel. 
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II 

Admits  the  allegations  of  the  second  article  of  said 
Amended  Cross  Libel. 

Ill 

Admits  the  allegations  of  the  fifth  article  of  said 
Amended  Cross  Libel. 

IV 

As  to  the  allegations  contained  in  the  sixth  article 
of  said  Amended  Cross  Libel,  this  respondent  has 
no  knowledge  or  information  sufficient  to  form  a 
belief  as  to  the  truth  or  falsity  of  any  of  said  alle- 
gations. 

V 

Answering  the  eighth  article  of  said  Amended 
Cross  Libel,  this  respondent  admits  that  there  are 
five  bridges  in  the  City  of  Portland  all  of  which  have 
draws  and  all  of  which  open  up  on  signals,  subject 
to  the  regulations  of  the  Government  of  the  United 
States  and  to  rules  and  regulations  of  the  Secretary 
of  War,  that  said  draws  shall  be  promptly  opened, 
and  that  in  case  a  draw  cannot  be  immediately  oper- 
ated when  the  prescribed  signal  in  given,  a  red  flag 
or  ball  by  day  or  a  red  light  by  night  shall  be  con- 
spicuously displayed,  but  this  respondent  further 
alleges  the  truth  to  be  that  after  the  proper  signals 
for  any  one  of  said  bridges  have  been,  it  is  the  duty 
of  the  persons  operating  said  bridge  to  cause  the 
draw  to  be  opened  without  unreasonable  delay  with 
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reference  to  the  state  of  the  traffic  at  the  time,  the 
construction  of  the  draw  or  hft,  and  the  conditions 
existing  at  the  time  such  signal  is  given. 

VI 

Answering  the  ninth  article  of  said  Amended  Cross 
Libel  this  respondent  admits  that  on  the  3rd  day 
of  March,  1914,  about  noon,  the  said  Steamship  Yuca- 
tan was  lying  at  the  Globe  Milling  Company  dock 
mentioned  in  said  amended  Cross  Libel,  and  wished 
to  leave  the  same  and  pass  north  down  stream  through 
said  Broadway  bridge,  and  that  the  said  Yucatan 
signalled  for  the  opening  of  the  draw  of  said  Broad- 
way bridge  and  got  under  way  preparatory  to  move 
down  stream,  and  that  the  said  draw  at  the  exact 
time  of  said  signal  did  not  lift  or  open,  and  that  the 
said  Yucatan  signalled  for  the  Broadway  bridge  again, 
and  that  at  the  exact  time  of  said  second  signal  the 
said  draw  did  not  lift  or  open,  and  that  thereafter 
the  master  of  the  said  Yucatan  sounded  the  danger 
signal,  but  this  respondent  denies  that  the  said  bridge 
did  not  open  until  nineteen  minutes  or  more  than 
fourteen  minutes  after  the  first  signal  to  open  the 
same  had  been  given,  but  admits  that  no  red  flag 
or  ball  was  displayed  to  indicate  the  said  bridge  would 
not  open,  and  this  respondent  denies  that  immediately 
upon  said  bridge  beginning  to  open  or  any  less  than 
four  minutes  thereafter  the  said  Yucatan  got  under 
way  to  pass  through  said  bridge,  and  this  respondent 
admits  that  the  river  at  said  point  is  approximately 
only  six  hundred  (600)  feet  wide  and  that  the  dis- 
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tance  to  the  Broadway  bridge  from  the  said  Globe 
Mining  Company  dock  is  a  distance  of  approximately 
thirteen  hundred  feet  (1300),  but  this  respondent 
denies  that  it  was  or  would  have  been  unwise  for  the 
said  Yucatan  to  let  go  the  line  made  fast  to  the  said 
Globe  Milling  Company  dock  while  the  said  bridge 
was  still  shut,  and  as  to  the  remaining  allegations 
contained  in  said  ninth  article,  this  respondent  has 
no  knowledge  or  information  of  any  of  said  allega- 
tions sufficient  to  form  a  belief  as  to  the  truth  or 
falsity  of  any  of  said  allegations  and  therefore  re- 
quires proof  of  the  same,  except  that  this  respondent 
admits  that  there  was  at  said  time  a  collision  between 
the  said  Yucatan  and  the  said  Steamship  Boston, 
but  this  respondent  denies  that  said  collision  was 
in  any  manner  caused  by  any  failure  or  delay  of  the 
said  Broadway  bridge  to  open. 

VII 

As  to  the  allegations  contained  in  the  tenth  article 
of  said  Amended  Cross  Libel,  this  respondent  has 
no  knowledge  or  information  sufficient  to  form  a  be- 
lief of  the  truth  or  falsity  of  any  of  said  allegations. 

VIII 

Answering  the  fourteenth  article  of  said  Amended 
Cross  Libel,  this  respondent  admits  that  the  said 
Yucatan  at  said  time  was  in  charge  of  said  Captain 
A.  C.  Paulsen,  who  was  at  said  time  her  master,  but 
denies  that  the  said  A.  C.  Paulsen  was  at  said  time 
licensed,  competent  or  able  to  handle  the  said  Yuca- 
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tan  or  any  other  vessel  in  the  Willamette  River 
at  Portland,  Oregon,  or  at  any  other  place  in  said 
Willamette  River. 

IX 

Answering  the  fifteenth  article  of  said  Amended 
Cross  Libel,  this  respondent  denies  that  the  damage 
claimed  by  the  Libelant  or  by  the  Cross  Libelant, 
or  by  any  one  was  caused  by  any  negligence  of  the 
County  of  Multnomah,  State  of  Oregon,  either  in 
not  promptly  opening  said  draw  or  in  putting  in 
charge  of  said  Broadway  bridge  a  bridge  tender  or 
operator  not  familiar  with  the  bridges  or  electricity 
by  which  the  said  bridge  was  operated,  or  not  familiar 
with  the  river  or  regulations  covering  the  movements 
of  boats  or  vessels,  and  this  respondent  further  denies 
that  said  damage  or  any  damage  whatsoever  was 
caused  by  any  negligence  whatsoever  of  the  said 
County  of  Multnomah,  State  of  Oregon,  and  denies 
that  said  draw  did  not  promptly  open,  and  denies 
that  the  bridge  tender  in  charge  of  said  Broadway 
bridge  was  not  familiar  with  bridges  or  electricity 
by  which  said  bridge  was  operated,  or  with  the  river 
or  the  regulations  covering  movements  of  boats  or 
vessels  thereon.  This  respondent  further  denies  that 
there  was  any  negligence  whatsoever  on  the  part  of 
said  Multnomah  County  or  State  of  Oregon,  or  that 
there  was  any  failure  whatsoever  of  said  bridge  to 
open  promptly. 
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X 

As  to  the  allegations  contained  in  the  sixteenth 
article  of  said  Amended  Cross  Libel,  this  respondent 
has  no  knowledge  or  information  sufficient  to  form 
a  belief  as  to  whether  the  damage  to  the  said  Yuca- 
tan by  reason  of  the  said  contact  with  the  said  gun 
on  said  Boston,  or  for  any  other  reason  or  at  all,  is 
the  sum  of  Twelve  Hundred  Dollars  ($1200.00)  or 
any  other  sum,  and  therefore  this  respondent  requires 
proof  of  same,  but  this  respondent  admits  that  a  de- 
mand has  been  made  in  writing  upon  the  said  County 
of  Multnomah,  State  of  Oregon,  for  the  payment 
to  said  claimant  of  the  said  sum  of  Twelve  Hundred 
Dollars  ($1200). 

XI 

Answering  the  seventeenth  article  of  said  Amended 
Cross  Libel,  this  respondent  denies  that  all  and  sin- 
gular the  premises  are  true  except  as  hereinbefore 
expressly  admitted,  but  this  respondent  admits  the 
jurisdiction  of  this  Honorable  Court. 

XII 

Further  further  answering  said  Amended  Cross  Libel, 
this  respondent  propounds  and  alleges  that  at  the 
time  the  first  signal  mentioned  in  said  amended  cross 
libel  was  given,  (the  same  being  mentinoned  in  the 
9th  article  of  said  amended  cross  bill)  the  said  steam- 
ship "Yucatan"  was  lying  at  the  said  Globe  Milling 
Company  dock  on  the  east  side  of  the  said  Willamette 
river  south,  or  upstream,  from  the  said  Broadway 
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bridge,  and  that  at  the  time  when  said  first  signal 
was  given,  the  said  "Yucatan"  was  headed  upstream 
and  was  fastened  to  said  dock  by  her  stem  line,  and 
that  at  said  time  of  said  first  signal  it  was  the  inten- 
tion of  the  Master  of  said  "Yucatan"  to  turn  said 
"Yucatan"  around  and  to  steer  her  bow-first  through 
said  Broadway  bridge,  but  that  at  the  time  of  said 
first  signal  the  said  "Yucatan"  had  not  yet  begun 
to  make  said  turn;  that  shortly  after  said  first  signal, 
the  said  "Yucatan"  began  to  make  said  turn,  and 
that  at  the  time  when  the  said  second  signal  men- 
tioned in  said  Amended  Cross  Libel  was  given,  the 
said  "Yucatan"  was  making  said  turn,  her  stern 
being  fastened  to  said  dock  at  said  time  by  said  stern 
line,  and  that  at  the  said  time  of  said  second  signal, 
the  bow  of  the  said  "Yucatan"  was  only  about  twenty 
degrees  off  said  dock;  that  at  said  time  the  traffic 
over  the  said  bridge,  consisting  of  streetcars,  pedes- 
trians and  vehicles  of  all  kinds,  was  extremely  heavy, 
it  being  the  noon  hour  of  the  day,  and  about  the 
time  of  said  first  signal  the  bridge  tender  in  charge 
of  said  bridge  began  to  prepare  to  clear  said  bridge 
of  said  traffic,  and  at  the  said  time  of  said  second 
signal  was  so  preparing  to  clear  said  bridge  of  said 
traffic  so  as  to  open  said  draw;  that  the  current  in 
said  river  at  said  time  at  the  place  where  said  "Yuc- 
atan" was  making  said  turn  was  about  two  knots 
an  hour,  and  that  said  "Yucatan"  was  and  is  a  ship 
of  about  360  feet  in  length  and  that  in  turning  around 
at  said  place  in  the  manner  above  described  a  vessel 
of  that  kind,  size  and  character,  a  careful  and  skill- 
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ful  pilot  and  one  who  was  familiar  with  the  speed 
and  set  of  the  current  and  the  depth  of  the  water  in 
said  Willamette  river  in  said  place  at  said  time,  would 
have  caused  such  vessel  to  let  go  of  said  stern  line 
and  to  get  underway  for  said  draw  as  soon  as  the 
bow  of  said  vessel  reached  a  point  about  one  hun- 
dred degrees  off  said  dock;  that  the  said  A.  C.  Paulsen, 
the  said  Master  of  the  "Yucatan"  was  not  at  said 
time  a  licensed  pilot  for  said  Willamette  river  at 
Portland  harbor,  and  that  at  said  time  there  was  no 
licensed  pilot  for  said  waters  aboard  said  ship,  and 
at  said  time  the  said  A.  E.  Paulsen  was  not  familiar 
with  the  speed  or  set  of  the  current,  the  depth  of  the 
water  or  the  character  of  the  bottom  of  the  said 
Willamette  river  at  said  place,  and  at  said  time  and 
place  was  carelessly,  negligently  and  unlawfully  mov- 
ing said  vessel  in  said  Willamette  river  and  Portland 
Harbor  without  being  licensed  as  a  pilot  for  said 
waters  and  without  having  a  licensed  pilot  for  said 
waters  aboard  said  vessel,  and  without  being  him- 
self familiar  with  the  said  local  conditions  of  said  waters; 
that  from  the  time  of  said  first  signal  it  took  said  **  Yuca- 
tan" in  making  said  turn  approximately  fifteen  minutes 
to  reach  said  point  where  the  bow  of  said  "Yucatan" 
was  one  hundred  degrees  off  said  dock;  that  the  said 
Broadway  bridge  at  the  time  when  the  bow  of  said 
"Yucatan"  reached  said  point  of  one  himdred  de- 
grees was  already  open,  would  have  been,  and  in  fact 
was,  fully  open  and  ready  for  the  said  "Yucatan" 
to  go  through  several  minutes  before  said  "Yucatan," 
if  at  said  point  of  one  hundred  degrees  she  had  let 
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go  of  said  stem  line  and  got  underway  for  said  bridge, 
would  have  reached  said  bridge;  but  that  when  the 
said  "Yucatan",  in  making  said  turn  reached  said 
point  where  the  bow  of  said  vessel  was  about  one  hun- 
dred degrees  off  said  dock,  the  said  A.  C.  Paulsen 
carelessly  and  negligently  failed  to  cause  said  "Yuca- 
tan" to  let  go  of  said  stern  line  or  to  get  underway 
for  said  draw,  but  carelessly,  negligently  and  un- 
skillfully  caused  said  "Yucatan"  to  hang  on  to  said 
stern  line  and  not  to  let  go  of  the  same  or  to  get  under- 
way for  said  draw  until  the  bow  of  said  "Yucatan" 
had  reached  a  point  one  hundred  and  fifty  degrees 
off  said  dock,  at  which  point  the  said  "Yucatan" 
did  in  fact  let  go  said  stern  line  and  make  for  said 
draw;  and  that  said  A.  C.  Paulsen  at  said  point  found 
himself  unable  and  incompetent  to  handle  said  vessel 
at  said  place,  and  thereupon  sounded  the  danger 
signal;  and  that  the  said  A.  C.  Paulsen  at  said  time 
was  not  familiar  with  the  exact  location  of  the  said 
Steamship  "Boston"  relative  to  the  Globe  Milling 
Company  dock,  or  the  Steamship  "Yucatan",  and 
not  being  able  or  competent,  as  aforesaid,  to  handle 
said  "Yucatan"  in  said  Willamette  river  or  Port- 
land harbor,  the  said  A.  C.  Paulsen  did  then  and  there 
carelessly,  negligently  and  unskillfully  handle,  direct 
and  steer  the  said  "Yucatan"  in  such  a  way  that 
the  said  "Yucatan"  did  then  and  there  collide  with 
the  said  gun  on  the  said  "Boston"  mentioned  in 
said  Amended  Cross  Libel,  and  that  the  said  collision 
herein  mentioned  was  the  same  collision  as  is  men- 
tioned and  described  in  said  Amended    Cross  Libel; 
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that  immediately  after  said  collision,  said  "Yucatan" 
went  on  through  said  Broadway  bridge,  which,  at 
said  time,  was  fully  open;  that  the  said  collision  was 
caused  entirely  by  the  aforesaid  negligence,  care- 
lessness and  unskillfulness  of  the  said  A.  C.  Paulsen, 
and  not  otherwise;  that  the  said  Broadway  bridge 
on  said  occasion  was  open  for  a  period  of  about  seven 
minutes,  and  that  this  respondent  was  not  in  any 
manner  careless  or  negligent  in  handling  or  operating 
said  bridge,  and  did  not  in  any  manner  or  degree 
cause  or  bring  about  said  collision;  that  all  and  sin- 
gular these  premises  are  true. 

WHEREFORE,  this  respondent  prays  that  this 
Honorable  Court  will  pronounce  against  the  demand 
of  said  Amended  Cross  Libelant  in  said  Amended 
Cross  Libel  mentioned,  with  costs. 

WALTER  H.  EVANS, 
District  Attorney  for  Multnomah  Co.  Oregon. 

GEORGE  MOWREY, 
Deputy   District   Attorney   for   Multnomah 

County,  Oregon. 
Proctors  for  Respondent,  Multnomah  County, 

Oregon. 

State  of  Oregon, 

County  of  Multnomah, ss. 

I,  Rufus  C.  Holman,  being  first  duly  sworn,  upon 
oath  depose  and  say:  That  I  am  a  member  of  the 
Board  of  County  Commissioners  of  the  within  named 
defendant  County  of  Multnomah,  State  of  Oregon; 
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that  I  have  read  the  within  and  foregoing  answer 
and  know  the  facts  therein  stated,  and  that  the  said 
answer  is  true  as  I  verily  beheve. 

RUFUS  C.   HOLMAN. 

Subscribed  and  sworn  to  before  me  this  28th  day 
of  October,  A.  D.  1914. 

G.  H.  MARSH, 

Clerk. 
State  of  Oregon, 
County  of  Multnomah, — ss. 

Due  and  legal  service  of  the  within  Answer  is  hereby 
accepted  in  Multnomah  County,  Oregon,  this  28th 
day  of  October,  1914;  by  receiving  a  copy  thereof, 
duly  certified  to  as  such  by  Walter  H.  Evans,  Dis- 
trict Attorney  and  Attorney  for  plaintiff. 

REED  &  BELL, 
Proctors  for  North  Pacific  Steamship  Company. 

J.  A.  BECKWITH, 
Proctor  for  State  of  Oregon. 

Filed  October  28,   1914.        G.  H.  Marsh,  Clerk. 


And  afterwards,  to  wit,  on  Tuesday,  the  8th  day  of 
December,  1914,  the  same  being  the  32nd  Judicial 
day  of  the  Regular  November,  1914,  Term  of 
said  Court;  Present:  the  Honorable  ROBERT 
S.  BEAN,  United  States  District  Judge  presiding, 
the  following  proceedings  were  had  in  said  cause, 
to-wit: 
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Decree. 

This  case  having  been  heard  on  the  pleadings  and 
proofs,  and  having  been  argued  and  submitted  by 
the  advocates  for  the  respective  parties,  and  due 
deliberation  having  been  had,  it  is  now 

ORDERED,    ADJUDGED    and    DECREED    by 

the  Court,  that  the  libellant,  the  State  of  Oregon, 
recover  herein  against  the  Steamship  Yucatan,  her 
engines,  boilers,  tackle,  apparel  and  furniture,  and 
the  North  Pacific  Steamship  Company  and  South- 
western Surety  Insurance  Company,  stipulators,  the 
sum  of  One  Thousand  and  Fifty-six  ($1056.00)  Dol- 
lars and  $132.94,  costs  and  disbursements,  and  that 
the  said  Steamship  Yucatan,  her  engines,  boilers, 
tackle,  apparel  and  furniture  be  condemned  therefor* 
and  it  is  further 

ORDERED,  ADJUDGED  and  DECREED  that 
unless  the  said  stipulators  for  costs  and  value  on  the 
part  of  the  claimant  of  said  Steamship  Yucatan  do 
cause  the  engagement  of  their  stipulations  to  be  per- 
formed within  ten  (10)  days  that  execution  should 
issue  against  them  to  enforce  satisfaction  of  this 
decree,  and  it  is  further 

ORDERED  that  the  cross  libel  filed  against  Mult- 
nomah County  be  and  hereby  is  dismissed  with  costs, 
and  is  is  further 

ORDERED  and  ADJUDGED  that  said  Mult- 
nomah County  recover  herein  against  the  North 
Pacific  Steamship  Company  and  Southwestern  Surety 
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Insurance  Company,  stipulator,  the  sum  of  $139.20, 
costs  as  taxed,  and  it  is  further 

ORDERED  that  unless  this  decree  be  satisfied 
the  said  stipulator  for  costs  on  the  part  of  the  cross 
libellant,  the  North  Pacific  Steamship  Company, 
cause  the  engagement  of  its  stipulation  to  be  ful- 
filled within  ten  (10)  days  that  execution  should 
issue  against  them  to  enforce  satisfaction  of  this 
decree. 

Dated  this  8th  day  of  December,   1914. 

R.   S.   BEAN, 

United   States   District  Judge. 

Filed  December  8,  1914.     G.  H.  Marsh,  Clerk. 


And  afterwards,  to  wit,  on  the  10th  day  of  December, 
1914,  there  was  duly  filed  in  said  Court,  and  cause 
a  Motion  for  Findings,  in  words  and  figures  as 
follows,  to  wit: 

Motion  for  Findings. 

Honorable  R.  S.  BEAN,  Judge  of  the  above  en- 
titled court: 

Now  comes  the  claimant,  the  North  Pacific  Steam- 
ship Company,  and  moves  the  court  that  findings 
of  fact  be  made  by  this  honorable  court  on  the  follow- 
ing points,  to-wit: 
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I. 

As  to  whether  or  not  the  Boston  was  lying  in  the 
fairway. 

II. 

As  to  the  wind  and  the  current  on  March  3,  1914. 

III. 

As  to  whether  the  guns  on  the  Boston  projected 
from  the  Boston,  and  at  what  distance. 

IV. 

As  to  harbor  regulations  in  the  City  of  Portland 
regarding  projections  from  ships. 

V. 

As  to  United  States  regulations  as  to  the  opening 
of  draws  on  bridges  in  the  City  of  Portland. 

VI. 

As  to  whether  or  not  the  draw  or  lift  on  the  Broad- 
way Bridge  opened  pursuant  to  regulations  or  opened 
at  all. 

VII. 

As  to  the  time  taken  by  the  Broadway  Bridge  in 
the  matter  of  opening  or  lifting. 

VIII. 
As  to  whether  or  not  any  signal  was  given  from 
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the  Broadway  Bridge  that  the  draw  would  not  open 
on  signal  as  prescribed  by  regulations. 

IX. 

As  to  how  the  damage  to  the  launch  on  the  Boston 
was  caused. 

X. 

As  to  whether  the  Yucatan  went  full  speed  ahead 
or  astern  from  the  Globe  Dock. 

XL 

As  to  whether  or  not  the  draw  was  up  or  begun 
to  be  lifted  when  the  Yucatan  put  on  full  speed. 

XII. 

As  to  the  damage  done  to  the  Steamship  Yucatan 
by  the  gun  on  the  Boston. 

XIII. 

As  to  the  experience  of  the  captain  of  the  Yucatan 
in  the  Portland  harbor,  and  as  to  the  issuance  of  a 
local  pilot's  license  to  the  captain  of  the  Yucatan. 

XIV. 

As  to  the  width  of  the  river  at  the  Globe  Milling 
Company  Dock,  and  as  to  the  distance  from  the  Globe 
Dock  to  the  Broadway  Bridge. 

SANDERSON  REED  and 
C.  A.  BELL 
Proctors  for  claimant,  North  Pacific  Steam- 
ship Company. 
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State  of  Oregon, 

County  of  Multnomah, — ss. 

Due  service  of  the  foregoing  Motion  by  copy  as 
prescribed  by  law,  is  hereby  admitted,  at  Portland, 
Oregon,  this  10th  day  of  December,  1914. 

J.  A.  BECKWITH, 

Attorney  for  Libelant. 

WALTER   H.   EVANS, 
District  Attorney  for  County  of  Multnomah. 
By  T.  M.  DUFFY,     Deputy. 
U.  S.  District  Court  Filed  Dec.  10,  1914, 

G.  H.  Marsh,  Clerk  District  of  Oregon. 


And  afterwards,  to  wit,  on  Monday,  the  14th  day 
of  December  1914,  the  same  being  the  37th 
Judicial  day  of  the  Regular  November,  1914, 
Term  of  said  Court;  Present:  the  Honorable 
ROBERT  S.  BEAN,  United  States  District 
Judge  presiding,  the  following  proceedings  were 
had  in  said  cause,  to-wit: 

Now,  at  this  day,  come  the  libellant  by  Mr.  John 
A.  Beckwith,  of  proctors  and  the  intervening  libellant 
by  Mr.  Walter  H.  Evans,  of  proctors,  and  the  claimant 
by  Mr.  C.  A.  Bell,  of  proctors;  whereupon,  this  cause 
comes  on  to  be  heard  upon  the  motion  of  the  claimant 
that  the  Court  file  herein  findings  of  fact;  on  con- 
sideration whereof,  IT  IS  ORDERED  AND  AD- 
JUDGED that  said  motion  be  and  the  same  is  hereby 
denied. 
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And  afterwards,  to  wit,  on  the  28th  day  of  December, 
1914,  there  was  duly  filed  in  said  Court,  and  cause 
a  Notice  of  Appeal,  in  words  and  figures  as  fol- 
lows, to  wit: 

Notice  of  Appeal. 

To  the  State  of  Oregon,  and  John  A.  Beckwith, 
proctor  for  the  said  State  of  Oregon: 

To  the  County  of  Multnomah,  and  to  the  District 
Attorney  of  Multnomah  County,  State  of  Oregon, 
proctor  for  the  said   County  of  Multnomah: 

You  and  each  of  you  will  please  take  notice  that 
the  North  Pacific  Steamship  Company,  claimant 
in  the  above  entitled  suit,  hereby  appeals  to  the  cir- 
cuit court  ot  appeals  for  the  ninth  circuit  from  the 
decree  entered  in  the  above  entitled  suit  on  the  eighth 
(8th)  day  of  December,  1914,  whereby  it  is  ordered 
and  decreed  that  the  State  of  Oregon  recover  against 
the  Steamship  Yucatan,  her  engines,  boilers,  tackle, 
apparel  and  furniture,  and  the  North  Pacific  Steam- 
ship Company,  and  the  Southwestern  Surety  Insur- 
ance Company,  stipulators,  the  sum  of  ten  hundred 
and  fifty  six  dollars  ($1056.00)  and  one  hundred  thirty 
two  and  94-100  dollars  ($132.94),  costs  and  disburse- 
ments, and  that  the  said  Steamship  Yucatan,  her 
engines,  boilers,  tackle,  apparel  and  furniture  be 
condemned  therefor,  and  wherein  it  is  further  ordered 
and  adjudged  that  the  said  County  of  Multnomah 
recover  against  the  North  Pacific  Steamship  Com- 
pany and  the  Southwestern  Surety  Insurance  Com- 
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pany  the  sum  of  one  hundred  thirty  nine  and  20-100 
dollars  ($139.20),  costs  as  taxed,  and  from  all  of  said 
decree. 

SANDERSON  REED  and 

C.  A.  BELL, 

Proctors  for  the  Claimant. 

State  of  Oregon, 

County  of  Multnomah, — ss. 

Due  service  of  the  foregoing  Notice  of  Appeal 
by  copy  as  prescribed  by  law,  is  hereby  admitted, 
at  Portland,  Oregon,  this  24th  day  of  December,  1914. 

J.  A.  BECKWITH, 
Attorney  for  State  of  Oregon. 

WALTER   H.   EVANS, 
Attorney  for  County  of  Multnomah. 

By   GEORGE   MOWRY, 

Deputy. 

Filed  December  28,  1914.     G.  H.  Marsh,  Clerk. 


And  afterwards,  to  wit,  on  the  29th  day  of  December, 
1914,  there  was  duly  filed  in  said  Court,  and 
cause  an  Assignment  of  Errors,  in  words  and 
figures  as  follows,  to  wit: 

Assignment  of  Errors. 

The  claimant.  North  Pacific  Steamship  Company, 
presents  the  following  assignments  of  error: 


vs.  The  State  of  Oregon  and  Multnomah  County    37 

I. 

Error  of  the  court  in  finding  that  there  was  neg- 
nigence  on  the  part  of  the  master  of  the  Yucatan 
in  the  matter  of  handUng  the  Yucatan  on  leaving 
the  Globe  Dock. 

II. 

Error  of  the  court  in  finding  that  the  absence  of 
a  harbor  pilot  was  negligence  on  the  part  of  the  mas- 
ter of  the  Yucatan. 

III. 

Error  of  the  court  in  finding  that  the  operators 
of  the  Broadway  Bridge  on  the  part  of  Multnomah 
County  were  not  careless  or  negligent. 

IV. 

Error  of  the  coui't  in  failing  to  find  that  the  action 
of  the  operators  of  the  Broadway  Bridge  contributed 
to  the  accident. 

V. 

Error  of  the  court  in  not  finding  as  to  the  position 
of  the  Boston  in  the  fairway. 

VI. 

Error  of  the  court  in  not  finding  that  the  projection 
of  the  guns  from  the  Boston  were  against  the  local 
ordinances  and  regulations  of  the  harbor. 
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VII. 

Error  of  the  court  in  not  finding  that  it  was  error 
on  the  part  of  the  Boston  to  lie  in  the  fairway  with 
the  guns  projecting  the  number  of  feet  shown  in 
the  testimony. 

VIII. 

Error  of  the  court  in  not  finding  as  to  the  harbor 
regulations  of  the  City  of  Portland,  and  the  United 
States  regulations  as  to  the  opening  of  draws  on 
bridges  in  the  City  of  Portland. 

IX. 

Error  of  the  court  in  not  finding  the  facts  as  to  how 
the  damage  to  the  launch  on  the  Boston  was  caused 

X. 

Error  of  the  court  in  not  finding  as  to  the  damage 
to  the  Yucatan. 

XI. 

Error  of  the  court  in  not  finding  as  to  whether 
or  not  the  draw  was  up  or  had  begun  to  be  lifted 
when  the  Yucatan  put  on  full  speed. 

XII. 

Error  of  the  court  in  rendering  and  entering  a 
decree  in  favor  of  the  libelant  and  against  the  Yuca- 
tan and  the  claimant. 
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XIII. 

Error  of  the  court  in  not  rendering  and  entering 
a  decree  in  favor  of  the  claimant  and  against  the 
libelant  and  the  County  of  Multnomah  for  the  amount 
claimed  and  proven  by  the  claimant,  or  at  least  divid- 
ing the  damages. 

REED  &  BELL, 

Proctors  for  Claimant. 

Filed  December  29,  1914.     G.  H.  Marsh,  Clerk. 


And  afterwards,  to  wit,  on  the  7th  day  of  December, 
1914,  there  was  duly  filed  in  said  Court,  and  cause, 
the  Evidence,  in  words  and  figures  as  follows, 
to  wit: 

Evidence. 

Portland,   Oregon,   Wednesday,   October  28,   1914. 

H.  H.  HILTON 
A  witness  called  on  behalf  of  the  Libellant,  being 
first  duly  sworn,  testified  as  follows. 

DIRECT  EXAMINATION. 

Questions  by  Mr.   BECKWITH: 

Mr.  Hilton,  during  the  period  of  time  from  Novem- 
ber, 1913,  until  after  this  collision  happened,  what  was 
your  occupation? 
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A.  Clerk  of  the  Naval  Board,  and  assistant  in 
the  office  of  the  Asjutant-General  of  the  State  of 
Oregon. 

Q.  What  commision  did  you  hold  in  the  Oregon 
Naval  Militia?        A.     Ensign. 

Q.  What  commision  have  you  held  in  the  United 
States   Navy?        A.     Midshipman. 

Q.  Did  you  have  anything  to  do  with  making 
arrangements  regarding  the  mooring  of  the  Boston, 
at  the  position  she  was  in  at  the  time  this  collision 
occurred? 

A.  Yes,  sir;  I  acted  under  the  orders  of  the  Naval 
Board,  and  acted  as  the  represenative  of  the  Naval 
Board  in  moving  the  Boston. 

Q.  Did  you  take  this  matter  up  with  the  United 
States  Engineer's  Office. 

A.  Yes,  sir;  through — both  through  the — after 
obtaining  plats  and  information,  I  forwarded  for 
permission,  through  this  local  office,  to  the  office 
in  Washington. 

Q.  From  where  did  you  receive  the  blue  prints, 
the  plats  that  you  furnished  them? 

A.  From  the  office  in  the  Worcester  Building, 
of  the  Port  of  Portland. 

Q.  Wasn't  it  the  Municipal  Dock  Commision 
in  there?        A.     Yes,  sir. 

Q.    Now,  state  to  the  Court  what  this  is. 

A.  This  is  the  correspondence  relative  to  the 
permission  granted  for  the  Boston  to  drive  one  dol- 
phin inside  of  the  harbor  line. 
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COURT:  What  do  you  mean,  inside  of  the  har- 
bor hne?        A.     In  the  fairway. 

COURT:    Between  the  harbor  Hne  and  the  shore? 

A.     No,  sir;  out  in  the  fairway. 

Q.     Towards  the  center  of  the  stream. 

A.  Towards  the  center  of  the  stream,  from  the 
harbor  hne.  Then  it  shows  also  the  other  dolphin 
which  was  to  be  driven  outside  the  harbor  line;  that 
is,  between  the  harbor  line  and  the  shore  line,  and 
this — at  the  time  it  was  understood  that  the  Boston 
was  to  moor  there — and  this  is  the  permission  as 
I  filed  it  for  the  Naval  Board. 

Q.     That  blue  print  was  attached  to  it  at  the  time? 

A.  Yes;  it  was  made  in  quadruplicate,  and  this 
was  one  of  the  copies. 

Q.  Was  this  matter  taken  up  with  the  harbor- 
master? 

A.  The  harbormaster  took  us  down  there  num- 
erous times,  different  members  of  the  Naval  Board 
and  myself,  and  other  people  that  had  charge  of 
moving  the  Boston,  and  helped  select  this  site,  say- 
ing that  he  thought  

Mr.  REED:     I  object  to  what  he  said  he  thought. 

Q.  Never  mind.  When  was  the  vessel  moved 
to  her  moorings  where  she  was  on  March  3rd?  Say 
month,  it  will  be  sufficient. 

A.     I  believe  it  was  in  November. 

Q.     Of  what  year?        A.     1913. 

Q.  Were  you  ever  in  the  office  of  the  Army  En- 
gineers relative  to  this — driving  this  pile? 
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A.  We  did — all  of  our  permission  was  gotten 
through  correspondence. 

Mr.  REED:  I  will  point  out  to  your  Honor  and 
object  to  this  on  the  ground  that  it  doesn't  say  a 
word  about  the  Boston. 

Mr.  BECKWITH:  We  are  merely  offering  to 
show  he  had  permission  to  drive  piling. 

Mr.  REED:  It  shows  they  can  put  a  dolphin 
there,  but  not  a  word  about  a  right  to  put  her  or 
where  she  should  be  put;  only  a  dolphin.  If  they 
should  depend  on  that  for  their  case,  the  boat  might 
project  westward  to  the 

Mr.  BECKWITH:    I  offer  it  in  evidence. 
Correspondence  marked  "Libellant's  Exhibit  A." 

COURT:    Consider  it  read,   and  proceed. 

Mr.  BECKWITH:  With  this  blueprint  that  went 
into  evidence,  I  offer  an  enlargement  of  that  blue 
print.     This  is  a  scale  at  50  feet  to  one  inch. 

Mr.  REED:    May  I  ask  some  questions  about  it? 

COURT:    Yes. 
Questions  by  Mr.   REED: 

Q.  Mr.  Hilton,  is  that  blue  print  along  the  lines 
that  you  testified  about  at  the  investigation  on  the 
Boston?  You  testified  then,  I  believe,  did  you  not, 
she  was  nine  feet  east  of  the  harbor  line,  and  the 
breadth  of  her  beam  inside  of  the  channel? 

A.     I  did  not  testify  where  that  dolphin  was  at  all. 

Q.  Not  the  dolphin.  I  mean  the  Boston,  in 
answer  to  a  question  by  Mr.  Reed  at  that  hearing. 
The   question   was  asked;   "Now,   the   dolphin   that 
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is  aft  here,  this  boat  lies  on  the  river  side  of  that 
dolphin,  doesn't  it?  A.  Yes,  sir.  Q.  And  that  is 
nine  feet  within  or  towards  the  center  of  the  channel 
from  the  harbor  line?  A.  Yes,  sir.  Q.  So  that 
you  have  got  that  nine  feet  and  in  addition  the  breadth 
of  the  ship  outside  of  the  harbor  line?  A.  Astern? 
Q.  Astern,  yes.  A.  Well,  that  is  before  this  dol- 
phin carried  away.  Q.  Yes,  well,  how  was  it  March 
3rd?  A.  Well,  the  dolphin  had  carried  away — let's 
see  -  -  -  Q.  I  know,  but  the  relative  positions? 
A.  Astern,  it  was;  yes,  it  was  just  about  that.  Q. 
Yes,  sir.  So  she  was  really  nine  feet  and  in  addition 
to  that,  the  width  of  the  boat,  whatever  that  may 
be,  depending  on  how  her  bow  lay,  toward  the  center 
from  the  harbor  line?  A.  Yes,  sir.  The  intention 
was  that  we  should  pull  in  when  the  water  rose  enough 
to  allow  us  to  go  further  on  the  beach.  Q.  Why? 
A.  Because  we  would  have  more  depth  of  water." 
Is  that  what  you  swore  to? 

A.    Yes,  sir. 

Q.  Then,  is  that  blue  print  that  counsel  offered, 
showing  that  she  was  nine  feet  inside  the  harbor 
line,  as  you  indicate.  Mark  it  there  before  it  is  intro- 
duced in  evidence,  please. 

Mr.  BECKWITH:    The  blue  print  itself  shows  it. 

Mr.  REED:  No,  this  one;  that  one  is  already  in. 
Just  mark  the  distance. 

COURT:    Show  where  the   Boston  lay. 

Mr.  BCEKWITH:  That  is  what  I  will  bring  out. 
That  is  what  I  am  offering  the  blue  print  for. 
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Mr.  REED:    He  says  nine  feet  inside  the  harbor 
Une,  and  then  her  breadth  and  the  gun  projecting 
besides. 
Examination  continued  by  Mr.  BECKWITH. 

Q.  Now,  this  enlargement  here.  Can  you  see 
this?        A.     Fairly  well. 

Q.  Show  where  this  Globe  Milling  dock  is  on  this 
blue  print.     (Larger  blueprint). 

A.     The  furthest  corner  -  -  - 

Mr.  REED:  If  the  Court  will  pardon  me,  is  this 
in  evidence?  And  before  it  is  offered,  I  would  like 
to  have  it  completed,  showing 

COURT:  You  can  mark  that  later.  I  under- 
stand this  is  simply  an  enlargement  of  the  other  plat, 
and  doesn't  show  the  location  of  the  Boston  at  all. 

Mr.  REED:    Beg  pardon. 

Q.  I  will  show  this  now  by  questions.  Where 
is  the  Globe  Milling  dock  on  this? 

A.  (Indicating)  This  is  the  corner  of  the  Globe 
Milling  dock.     The  downstream  corner. 

Q.     The  sand  dock  which  was  used  by  the  Boston? 

A.  (Indicating)  This  is  the  sand  dock  just  astern 
of  the  Boston. 

COURT:     How  is  it  marked  there  on  the  map? 

A.    Sand  and  gravel  dock. 

Q.  Where  was  this  dolphin  driven?  The  after 
dolphin? 

A.  The  after  dolphin  was  driven  approximately 
90  feet  from  the  south  corner 

Q.    Which  way? 
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A.  (Continuing)  Of  the  sand  and  gravel  dock 
upstream,  and  from  that  line  it  was  practically  nine 
feet  out  at  that  point  from  the  harbor  line. 

COURT:    Nine  feet  into  the  channel? 

A.  Nine  feet  into  the  channel,  but  that  wasn't — 
that  wasn't  in  that  position  when  this  collision  occurred. 

Q.     Now,  where  was  the  other  dolphin  you  spoke  of? 

A.  The  other  dolphin  was  in  a  line  between  the 
north  corner  of  the  sand  and  gravel  dock,  and  a  point 
determining  the  harbor  line  on  the  Globe  Milling 
Dock  194  feet  from  the  after  dolphin,  the  dolphin 
that  was  driven  in  the  fairway. 

Q.     Then  they  were  194  feet  apart? 

A.     Yes,  sir. 

Q.  At  the  time  this  accident  happened,  which 
dolphin  was  there? 

A.  The  forward  dolphin;  the  one  that  was  not 
in  the  fairway  was  the  only  one  still  remaining. 

COURT:  You  say  the  forward.  The  forward 
dolphin  was  in  the  harbor  line,  wasn't  it,  inside  the 
harbor  line?        A.     Yes,   sir. 

COURT:  Well,  you  mean  was  outside  the  har- 
bor line.        A.     Yes,   sir. 

Q.  As  a  matter  of  fact,  was  it  not  just  about  on 
the  line?        A.     Yes. 

Q.  Show  where  this  sewer  comes  out  on  the  east 
side,  this  Irvington  sewer  comes  down  through  there. 
How  far  is  that  from  this  forward  dolphin? 

A.  This  big  sewer,  concrete  sewer,  comes  out 
directly  inshore  from  this  forward  dolphin,  about — 
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just  about  nine  feet  from  the  inner  side  of  the  dolphin. 

Q.  Tell  the  Court  the  length  and  beam  of  the 
dolphin. 

A.     The  length  of  the  Boston  is  277  1-2  feet  long. 

COURT:    Over  all? 

A.     Over  all;  from  stem  to  stern. 

Q.     What  is  the  beam? 

A.     Its  biggest  beam,  its  largest  beam  is  42.2  feet. 

Q.  Now,  what  is  the  length  of  the  forecastle  of 
the  Boston,  from  the  house  to  the  peak? 

A.  The  length  of  the  forecastle  of  the  Boston  is 
63  feet,  from  the  outside — from  the  peak  of  the  super- 
structure to  the  bow,  and  at  that  same  point,  it  is 
37  feet  broad. 

Q.  What  is  the  distance  from  the  dolphin  the 
forward  dolphin,  to  the  nearest  comer  of  the  Globe 
Milling  dock? 

A.    From  the  bow  to  the  nearest  corner  is  111  feet. 

Q.     The  bow  of  the  Boston  as  it  now  stands? 

A.    Yes,  as  it  now  stands  is  111  feet. 

Mr.    REED:    From   where,    please? 

A.  From  the  nearest  corner  of  the  Globe  Milling 
dock  to  the  bow  of  the  Boston. 

COURT:    He  asked  about  piling. 

Q.     Figure  out  the  distance  from  that. 

A.     That  dolphin,  as  I  measured  it,  was 

Mr.    REED—    Is  now. 

COURT:    Yes,  now. 

A.  (Continuing)  Was  28  feet  from  the  bow; 
that  makes  it  138  feet  that  the  dolphin  was  from 
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the  nearest  corner  of  the  Globe  Milling  dock  now. 
Q.     It  is  in  the  same  place  it  was  in  the  first  place. 

A.     Yes. 

Q.  Then  it  is  139  feet  from  the  nearest  corner 
of  the  Globe  Milling  dock  to  the  forward  dolphin? 

A.     Yes,  sir. 

Q.  And  194  feet  from  the  forward  dolphin  to 
the  place  where   the  after   dolphin   was? 

A.     Yes,  sir. 

Q.     Have  you  ever  taken  soundings  in  there? 

A.  Yes,  sir;  with  the  aid  of  the  harbormaster 
at  various  times  in  small  boats,  we  have  sounded 
everywhere  from  below  the  sand  and  gravel  dock 
up  to  the  Globe  Milling  dock. 

Q.     What  is  the  nature  of  the  bottom  there? 

A.  The  bank  is  generally  of  what  they  call  cement 
gravel,   almost  approaching  a  hard  pan  or  rock. 

Q.     What  is  the  nature  of  the  bank  along  here? 

A.  The  Railroad  Company,  besides  this  gravel 
foundation,  have  put  in  retainers  or  big  stone  blocks, 
and  large  rocks  to  keep  their  fairway —  their  road 
bed  from  sliding. 

Q.  Where  was  the  Boston — now,  this  six  inch  gun, 
the  forward  six  inch  gun  on  the  starboard  side  of  the 
Boston— are  you  familiar  with  the  location  of  that 
gun?  A.     Yes,    sir. 

Q.  How  far  does  that  gun  extend  outside  the 
side  of  the   vessel? 

A.     From  where  the  shutters  were  I  measured  it 
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about  eight  feet  and  eight  inches,  from  where  the 
shutters  were  to  the  muzzle  of  the  gun. 

Q.  There  is  a  six  pounder  gun  sponson  just  for- 
ward of  this  gun,  is  there  not?  A.     Yes,  sir. 

Q.  Tell  the  court  the  nature  of  that  gun  spon- 
son, what  it  is? 

A.  It  is  a  platform  built  up  a  few  feet  from  the 
gun  deck,  where  a  small  carriage  is  put,  for  mount- 
ing a  six  pounder,  rapid  fire  gun.  It  projects  out 
through  the  shutters  that  are  in  this  sponson. 

Q.  What  is  the  nature  of  the  sponson — square 
or   round'' 

A.  It  is  semi-circular.  It  is  just  a  semi-circle,ex- 
stending  out  over  the  ship's  side. 

Q.  What  is  the  diameter  of  this  sponson  on  the 
Boston? 

A.     I   have  never  measured  it. 

Q.  Have  you  measured  how  far  this  sponson 
extends  along  from  the  side  of  the  vessel? 

A.  Yes,  I  have  estimated  it,  as  near  as  possible; 
practically  extends^ — projects  out  over  the  side  of 
the  ship  two  feet  and  eight  inches. 

Q.    And  what  is  the  top  of  this  sponson  used  for? 

A.     For  the  heaving  the  lead,  that  is  the  chains. 

Q.     Isn't  there  a  search  light  up  there? 

A.  No,  sir;  a  searchlight  platform;  no  search- 
light. 

Q.  Isn't  there  a  little  platform  outside  this  spon- 
son that  they  call  the  chains?  A.     Yes. 

Q.     What   is   the   width    of   that? 
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A.     That  is  one  foot. 

Q.  That  would  make  a  total  of  three  feet  eight 
inches? 

A.     Yes,  sir. 

Q.  And  the  gun,  the  six  inch  gun,  is  aft  of  the 
sponson?  A.     Yes. 

Q.  About  how  far  is  that  six  inch  gun  aft  the 
sponson? 

A.    About  five   or  six  feet,    I   should   say. 

Q.     The  six  inch  gun  is  not  in  the  sponson? 

A.     No,  sir. 

Q.  Then  that  would  make  the  six  inch  gun  ex- 
tend about  five  feet  beyond  the  extreme  side  of  the 
Boston?  A.     Yes,   sir. 

Q.     There  is  more  than  one  sponson  on  the  vessel? 

A.     Yes,    sir. 

Q.  Just  show  the  Court  on  this  little  diagram, 
how  the  sponsons  are  located. 

A.  There  are  four  in  all  of  them.  One  right  on 
the  starboard  bow,  that  was  hit;  directly  on  the  other 
side  there  is  the  mate  to  it;  then  astern  on  the — where 
the  superstructure  deck  terminates  on  either  side> 
there  is  two — there  is  another  similar  sponson,  mak- 
ing four  sponsons  in  all. 

Q.  Those  sponsons  are  composed  of  iron,  are  they, 
the  same  as  the  vessel?        A.     Yes,  sir. 

Q.  Do  you  know  where  the  Boston,  what  part 
of  the  Boston,  now,  touches  the  forward  dolphin? 

A.    Yes,  sir,  it  is  now  resting  just  about  in  the 
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center  of  the  billboard.  That  is  where  the  anchor 
is  kept. 

Q.     That  is  the  forward  anchor? 

A.     The  forward  anchor  on  the  port  side. 

Q.  How  far  is  that — are  you  familiar  with  the 
place  where  the  Boston  touched  the  sponson  at  the 
time  this  accident  happened  March  3rd? 

A.  Yes,  sir;  at  that  time  it  was  leaning  up  against 
a  boat  boom,  which  was  alongside  the  boat  about 
at  a  point  where  the  superstructure  deck  terminates, 
and  where  the  sheet  anchor  is  kept  in  its  billboard. 

Q.     What  is  the  distance  between  these  two  points? 

A.    40  feet. 

Q.  Was  the  Boston's  position  shifted  after  the 
3rd  of  March?        A.     Yes,  sir. 

Q.     What  position  was  it  shifted  to?    Which  way? 

A.  Shifted  down  the  stream  from  the  after — 
from  where  the  sheet  anchor  stay  is,  to  where  the 
regular  anchor  is. 

Q.     That  is,  she  was  dropped  astern  40  feet? 

A.     Yes,  sir. 

Q.  Now,  figure  out  the  position  of  the  bow  of 
the  Boston  to  show  the  Court  how  far  the  bow  of 
the  Boston  on  the  3rd  of  March  was  from  the  nearest 
corner  of  the  Globe  Milling  Company  dock. 

A.  Well,  the  bow  now  is  111  feet  from  the  nearest 
corner  of  the  Globe  Milling  dock,  and  it  was  moved 
astern  40  feet,  therefore,  it  would  be  some  71  feet 
from  the  nearest  corner  of  the  Globe  Milling  dock 
at  the  time  of  this  accident. 
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CROSS  EXAMINATION. 

Questions  by  Mr.  Reed: 

Mr.  Hilton,  do  you  remember  when  Mr.  Gavin 
said  she  was  dropped  75  feet  down,  at  the  investi- 
gation on  the  Boston? 

A.     I  wasn't  present. 

Q.     Weren't  you?        A.     No,  sir. 

Q.     Is  your  name   H.   H.   Hilton? 

A.    Yes,  sir. 

Q.  Well,  you  were  present  at  the  examination, 
weren't  you? 

A.     I  was  there  during  my  own  testimony. 

Q.     Oh,  you  didn't  hear  Mr.  Gavin? 

A.    Not  that  I  remember  of,  no,  sir. 

Q.  So  if  he  said  they  dropped  75  feet  down,  that 
was  a  mistake,  was  it? 

A.    According  to  my  estimates  now,  it  might  be. 

Q.  Do  you  remember  the  date  she  was  dropped 
down?        A.     No,  sir. 

Q.  Well,  I  will  ask  you  whether  or  not  it  is  on  the 
8th  day  of  April?        A.     I  couldn't  say. 

Q.    Well,  state  when  it  was,  as  near  as  you  can. 

A.  Well,  it  was  along  in  April  some  time  is  all 
I  know. 

Q.  It  was  shortly  after  this  accident  of  the  3rd 
of  March?        A.     Yes,  sir. 

Q.  Was  it  at  the  order  of  the  Harbormaster, 
Speirs?  A.     I  have  no  idea. 

Q.    Were  you  on  the  boat  at  the  time? 
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A.     No,  sir. 

Q.     Where  is  Mr.   Gavin  now? 

A.     He  is  in  the  courtroom,  sir. 

Q.  I  don't  understand  about  the  sponsons.  Isn't 
the  breach  of  that  six  inch  gun  enclosed  in  the  semi- 
circular cage  or  turret,  or  something? 

A.     No,  sir. 

Q.  Does  it  project  right  out  of  the  flat  side  of  the 
ship?  A.     Yes,  sir. 

Q.  Just  through  a  port  hole  or  shutters.  There 
is  nothing  round  there  at  all? 

A.     Only  the  carriage  it  rests  on. 

Q.     What?        A.     Only  the  carriage  it  rests  on. 

Q.  I  know,  but  is  that  carriage  in  anything  that 
is  made  for  it,  or  is  it  up  against  the  straight  line 
of  the  ship — the  side? 

A.  Oh,  it  is  just  stationary  to  the  deck  inside 
the  shutters. 

Q.  I  know,  but  is  the  deck  where  the  gun  pro- 
jects a  straight  line,  or  has  it  a  bulge,  or  cui*ve  on  it? 

A.  No,  sir,  the  side  of  the  ship  is  in  a  perfectly 
straight  line. 

Q.  That  is  what  I  wanted  to  get  at.  And  that 
semi-circular  thing  I  thought  the  gun  went  through* 
is  about  five  feet  forward  of  the  gun? 

A.  That  is  the  six  pounder  sponson  you  are  talk- 
ing about. 

Q.     No  sponson  for  the  six  inch  gun. 

A.     No  sponson  for  the  six  inch  gun. 

Q.    So  that  she  projects  then,  that  gun  does,  about 
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five  feet  or  something  or  other,  beyond  the  six  pounder 
sponson?  A.    Yes,  sir. 

Q.  And  you  say  the  beam  is  42  feet?  Does  the 
beam  include  the  sponson?  That  is  the  widest  part 
of  the  beam,  isn't  it?        A.     Yes,  sir. 

Q.    That  isn't  where  the  sponson  is  situated? 

A.  That  is  according  to  the  specifications  of  the 
boat,  when  she  was  built. 

Q.     Does  that  include  the  guns  as  they  project  out? 

A.    No,  sir,  I  didn't  say  so. 

Q.  I  know  that;  but  I  was  getting  at  that.  Do 
the  guns  project  in  addition  to  the  beam? 

A.     Yes,  sir. 

Q.  Was  the  steam  launch  within  the  rail,  or 
outside? 

A.  It  was  in  its  cradle  on  the  whaleback  of  the 
boat. 

Q.     Is  it  within   or  without  the  rail? 

A.     The  raiHng;  there  is  no  railing. 

Q.     I  know,  but  the  sides  of  the  boat  then. 

A.     It  is  within  the  side  of  the  boat. 

Q.     It  is  within;  that  is  clearly  and  entirely  within? 

A.     Yes,  sir. 

REDIRECT  EXAMINATION. 

Questions  by  Mr.   BECKWITH: 

Did  you  take  any  photographs  or  pictures  of  the 
after  dolphin,  and  the  position  of  the  Boston  when 
she  was  first  placed  there  in  November? 
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A.  Yes,  sir,  I  took  a  series  of  six  pictures  for 
reference  by  the  Naval  Board. 

Q.    Are  these  the  pictures  you  took  at  that  time? 

A.     These  are  two  of  the  pictures,  yes. 

Q.     That  is  in  November?        A.     Yes,  si/. 

Q.  Do  these  show  the  position  and  situation 
of  the  Boston  with  reference  to  the  sand  dock? 

A.     Yes,  sir. 

Mr.    BECKWITH:    I    offer   these   in   evidence. 

Mr.  REED:    Was  this  for  March  3rd? 

Mr.  BECKWITH:  Merely  to  show  her  position 
in  November,  I  will  show  by  Gavin  later  that  the 
position  was  about  the  same. 

Mr.  REED:  Is  this  for  the  position  she  was  in 
March  3rd,  the  time  of  that  accident? 

Mr.  BECKWITH:  No,  showing  it  in  November. 
I  will  use  these  pictures  to  show  the  position  was  near 
the  same  as  March  3rd.  This  is  for  the  purpose 
of  showing  the  position  of  the  after  dolphin  and 
the  barge. 

Mr.  REED:  That  sets  me  right,  and  I  don't 
object  to  that.  March  3rd  is  the  time  we  are  in- 
terested  in. 

COURT:  You  don't  claim  the  boat  was  in  the 
same  position  as  these  pictures  at  the  time  of  the 
accident? 

Mr.  BECKWITH:    No;  showing  the  position  of 
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the  after  dolphin  which  fell  down,  and  the  barge 
which  was  in  the  port  gangway  there;  the  gangway 
from  the  sand  dock. 

Pictures  marked  "Libellant's  Exhibits  B  and  C' 

Witness  excused. 

Mr.   REED:     Mr.   McAlpin  is  here,  and  is  in  a 
great  hurry;  I  would  like  to  place  him  on  out  of  order. 
Mr.  BECKWITH:     I  have  no  objection. 

A.  B.  McALPIN 
A  witness  called  on  behalf  of  the  claimant,  being 
first  duly  sworn,  testified  as  follows. 

DIRECT  EXAMINATION 

Questions  by  Mr.   REED: 

Please  state  your  residence  and   occupation? 

A.    Portland.     I  am  a  photographer. 

Q.  I  will  show  you  four  photographs,  and  ask 
you  if  you  can  recognize  them? 

A.  Yes,  sir;  those  are  four  photographs  taken  by 
me  on  the  17th  of  March  last. 

Q.     Were   they   taken   by   you   personally? 

A.     Yes,  sir. 

Q.  Are  they  true  representations  of  the  subject 
that  the  camera  was  aimed  at?        A.     Yes,  sir. 

A.  And  you  know  what  the  steamer  lying  at  the 
dock  is  at  that  time? 

A.  The  steamer  Yucatan,  and  the  Boston  lying 
below  in  the  stream. 
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Mr.   REED:    We   offer   them   in   evidence. 

COURT:    Taken  after  the  accident? 

Mr.  REED:    The  17th  of  March? 

COURT:    After  the  colUsion? 

Mr.  REED:    Yes,  the  17th  of  March. 

Mr.  BECKWITH:  But  before  the  Boston  was 
moved? 

A.  Before  the  Boston  was  moved.  The  same 
boats  and  the  same  locaUty  exactly. 

Mr.  BECKWITH:    No  objection. 

Marked  ''Claimant's  Exhibits  1,  2,  3,  and  4". 

Witness  excused. 

HARVEY  BECKWITH 
A  witness  called  on  behalf  of  the  Libellant,  being 
first  duly  sworn,  testified  as  follows. 

DIRECT  EXAMINATION 

Questions  by  Mr.  BECKWITH: 

Mr.  Beckwith,  what  position  did  you  hold  in  the 
Oregon  Naval  Militia,  from  November  1,  1913,  up 
to  after  March  3,  1914? 

A.     I  was  on  the  Naval  Board. 

Q.     Were   you   chairman   of   the   Board? 

A.     Chairman  of  the  Board. 

Q.  State  what  you  did,  what  arrangements  you 
made,  etc.,  relative  to  moving  the  Boston  to  her 
moorings  near  this  sand  dock. 

A.  I  cannot  give  you  the  exact  dates,  but  the  Board 
considered  the  moving  of  the  boat  to  a  point  that 
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would  be  more  advantageous  to  the  militia,  advan- 
tageous to  the  members,  that  had  to  visit  the  boat, 
from  where  she  was  than  lying  at  the  foot  of  Jefferson 
Street.  The  Board  took  the  matter  up  with  Drake 
O'Reilly,  who  owns  the  sand  dock,  and  got  his  per- 
mission to  anchor  off  the  sand  dock.  The  Board 
then  went  to  the  Harbor  Commision,  I  think  it  is, 
in  the  Worcester  Building,  and  got  a  drawing  of 
the  harbor  line. 

Q.  Was  it  the  Harbor  Commision,  or  the  Mun- 
icipal Dock  Commision? 

A.  I  guess  the  Municipal  Dock  Commision,  on 
the  second  floor  of  the  Worcester  Building.  We 
then  went  to  Major  Mclndoe,  I  believe  that  is  his 
name,  of  the  United  States  Engineers,  and  received 
his  permission  to  drive  a  dolphin  outside  the  harbor 
line;  that  is,  towards  the  center  of  the  river.  We 
received  permission  to  drive  it,  if  necessary,  nine 
feet  outside.  It  was  found  that  that  was  not  abso- 
lutely necessary,  and  I  think  the  dolphin  is  six  feet 
from  the  line.  The  permission  however,  reads  nine, 
but  it  was  found  it  wasn't  necessary  to  go  that  far 
out.  The  upper  dolphin  was  driven  just  below  the 
foot  of  HoUaday  Avenue,  but  on  the  harbor. 

Q.  Did  you  ever  take  this  up  with  the  harbor- 
master? 

A.  I  was  going  to  tell  that.  The  harbormaster, 
Mr.  Speirs,  Mr.  Larson  and  myself,  I  think  Mr. 
Gavin  was  also  present,  visited  this  point  before  the 
vessel  was  moved  and  surveyed  it;  that  is,  merely 
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looked  over  the  situation,  and  whether  it  would  be 
the  proper  place  to  locate  the  Boston.  Afterwards 
contracts  were  made,  and  the  dolphins  were  driven, 
and  the  Boston  was  moved  by  The  Port  of  Portland — 
I  think  it  was  The  Port  of  Portland,  and  anchored 
at  her  present  mooring. 

Q.  Was  any  complaint  ever  made  to  the  Naval 
Board  regarding  the  position  of  the  Boston? 

A.     No,  not  to  my  knowledge. 

Q.  Tell  the  Court  what  the  Boston  is  used  for 
by  the  State  of  Oregon,  and  the  purpose  of  the  Naval 
Militia,  in  a  few  words. 

A.  The  Boston  is  loaned  to  the  State  of  Oregon 
for  the  benefit  of  the  Naval  Militia,  or  the  Naval 
Reserve.  The  vessel  is  in  charge  of  six— I  believe 
there  is  more  now,  but  at  that  time,  there  was  six 
United  States  Navalmen.  There  is  also  a  local  or- 
ganization made  up  of  some  ex-United  States  navy 
officers,  and  men  as  volunteers,  and  it  is  used  as  their 
floating  armory,  and  the  training  of  these  men  in  the 
various  duties  that  are  taught  aboard  naval  vessels. 

Q.  Well,  is  it  necessary  to  have  the  vessel  in  a 
position  near  the  center  of  the  city? 

A.  Yes.  That  is  one  reason  that  it  was  moved 
from  Jefferson  Street.  It  was  too  far  out,  and  un- 
handy for  these  volunteers,  who  are  all  young  men 
working  in  the  city,  and  the  idea  was  to  get  it  as 
near  the  center  of  the  city  as  possible.  I  want  to 
correct  one  statement.  The  vessel  was  first  moved 
from  Jefferson  Street  to  the  foot  of  Stark  Street  on 
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the  east  side,  in  order  to  be  near  the  center  of  the 
city,  but  they  had  to  move  from  there  on  account 
of  the  municipal  dock  buying  the  adjacent  property, 
so  they  moved  it  down  to  the  sand  dock;  and  the 
reason  we  chose  the  present  point  was  that  the  men 
could  go  aboard  without  crossing  the  raih'oad  track 
by  going  across  the  sand  dock. 

CROSS  EXAMINATION 

Questions  by  Mr.  REED: 

Mr.  Beckwith,  did  I  hear  you  say  that  no  com- 
plaint had  been  made  about  the  location  of  the  Bos- 
ton?       A.    Yes,  sir. 

Q.  Well,  do  you  know  whether  any  complaint 
has  been  made  that  you  didn't  hear  of? 

A.    How  is  that? 

Q.    Were  all  complaints  made  to  yourself? 

A.  If  they  were  in  writing  or  in  any  manner  brought 
before  the  Board,  I  would  hear  of  them. 

Q.  You  mean  to  say  the  Board;  you  are  speaking 
of  the  Board;  complaints  could  have  been  made  to 
the  City  authorities,  and  Government  engineers 
couldn't  they,  without  yoiu*  knowing  it? 

A.    Oh  yes. 

Q.    What?  A.    Yes. 

Q.     I  didn't  hear. 

A.    Yes;  I  am  not  speaking  for  them. 

Q.  Might  have  been  a  hundred  complaints  you 
didn't  know  anything  about  all  the  time? 
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A.     Yes,    I   am   speaking   for   the   board. 

Q.     Beg   pardon? 

A.  I  am  speaking  for  the  Board;  not  for  any  one 
else. 

Q.     Do  you  know  who  Captain  Hall  is? 

A.    No,   sir. 

Q.  Now,  you  say  the  Boston  was  moved  so  as 
to  get  in  the  center  of  town,  and  she  really  is  in  the 
center,  isn't  she?  Isn't  she  in  the  narrowest  part 
of  the  river?    How  wide  is  the  river  there? 

A.     I  haven't  any  idea. 

Q.    Are   you   on   the   Naval   Board? 

A.     Not  now,  no,  sir. 

Q.     You  were  then?        A.    Yes,  sir. 

Q.  Don't  you  know  where  you  were  putting  the 
boat  and  her  relative  position  with  regard  to  the 
width  of  the  river  and  the  current?  Didn't  you 
pay  any  attention  to  that? 

A.  There  was  ample  room.  We  didn't  pay  atten- 
tion to  it,  because  there  was  plenty  of  room  for  half 
a  dozen. 

Q.  No  attention  paid  to  it?  The  attention  given 
by  the  Board  was  so  as  to  enable  the  boys  to  get  across 
to  the  boat  without  crossing  the  railroad  track? 

A.     That  was  one  of  the  ideas,  yes. 

Q.  And  the  other  was  to  give  them  an  easy  access 
to  the  boat? 

A.  As  easy  as  possible.  I  might  say,  Mr.  Reed, 
that  the  matter  of  placing  the  Boston  was  also  con- 
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sidered  as  to  her  position  between  the  two  draws. 
That  was  also  considered. 

Q.  Were  you  on  the  Board  when  she  was  moved 
on  about  the   1st  of  April?        A.     Yes,   sir. 

Q.  What  did  you  move  her  for?  What  was  she 
moved  for? 

A.     You  mean  from  Stark  Street  down  there? 

Q.    No,  the  first  of  April,  this  year? 

A.     No,   no,  no. 

Q.    You  were  on  the  Board  then,  weren't  you? 

A.    No. 

Q.  Well,  Mr.  Beckwith  asked  you  if  you  were 
on  the  Board  from  November  14th  to  April  of  this 
year,  I  thought.  I  maybe  mistaken;  I  am  a  little 
deaf. 

A.  Well,  I  don't — I  can't  tell  you  off-hand  when 
I  resigned  from  the  Board. 

Q.  I  would  like  to  know,  Mr.  Beckwith;  just 
tell  us  when  you  got  off  the  Board? 

A.     I   don't  know;   I   don't  remember. 

Q.    About  when  was  it? 

A.    I  haven't  any  idea. 

Q.    Have  you  ever  made  a  living  on  the  water? 

A.    No,  sir. 

Q.  Have  you  ever  been  connected  with  the  water? 
Have  you  ever  been  at  sea?        A.    A  little. 

Q.    How  much?        A.    Oh,  a  few  trips. 

Q.  Have  you  ever  had  any  experience  in  handling 
boats  in  the  harbor?        A.    No,  sir. 

Q.    And  your  connection  with  naval  or  sea  mat- 
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ters,  is  it  limited  to  your  experience  on  the  Naval 
Board?  A.     Yes,   sir. 

Witness  excused. 

E.  J.  GAVIN 
A  witness  called  on  behalf  of  the  Libellant,  being 
first  duly  sworn,  testified  as  follows. 

DIRECT  EXAMINATION 

Questions  by  Mr.  BECKWITH: 

Mr.  Gavin,  what  is  your  rating  in  the  United 
States  Navy?  A.     Chief  Gunner's  mate. 

Q.  How  long  have  you  been  in  the  United  States 
Navy?        A.    23  years. 

Q.  Were  you  assigned  to,  and  on  duty  aboard 
the  Boston  from  November,  1913,  until  after  March 
3,   1914?  A.     I   was,   su-. 

Q.  What  did  you  do  relative  to  measuring  out 
the  mooring  position  of  the  Boston  prior  to  the  time 
she  was  moved  to  this  mooring? 

A.  Well,  I  sent  men  down  there  to  take  sound- 
ings, to  find  out  the  depth  of  the  water  in  the  place 
selected  by  the  Naval  Board. 

Q.  Were  you  down  there  at  any  time  with  the 
harbormaster? 

A.  Yes,  the  harbormaster  went — we  went  down 
in  his  boat. 

Q.    Was  the  Naval  Board  with  you? 

A.    The  Naval  Board  was  with  us. 

Q.     Were  any   soundings  taken   at   that  time? 
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A.     No,  not  at  that  time. 

Q.     You   had    the   soundings   prior   to   that? 

A.     Yes. 

Q.  Now,  what  part  of  the  Boston  is  the  widest 
part?        A.     Center  Hne   midships. 

Q.  At  the  time  this  accident  happened,  you  were 
aboard  the  ship,  were  you  not?        A.     I  was. 

Q.    About  what  time  of  day  did  it  happen? 

A.    About  12  o'clock,  noon. 

Q.     Is  the  3rd  of  March  the  correct  date? 

A.     I  couldn't  say  as  to  that.     I  have  forgotten. 

Q.  Do  you  know  whether  it  was  during  the  month 
of  March? 

A.     Yes,  it  was  during  the  month. 

Q.  State  the  position  of  the  bow  of  the  Boston 
with  reference  to  the  nearest  point  of  the  Globe 
Milling  dock,  as  near  as  you  can  estimate. 

A.  Well,  from  my  memory,  I  should  say  it  was 
about  70  feet. 

Q.  And  the  Boston  was  down  the  stream,  then, 
70  feet.  Her  bow  was  70  feet  down  the  stream  from 
the  nearest  point  of  the  Globe   Milling  dock? 

A.     Yes,  sir. 

Q.  And  what  was  the  position  of  the  stern,  and 
the  quarter  deck  of  the  Boston.  Possibly  you  can 
use  this  blue  print.  This  is  the  Globe  Milling  dock. 
This  is  the  harbor  line. 

A.  Well,  that  is  about  the  way  she  lay,  as  far  as 
I  remember,   (Indicating). 

Q.    This  piling,   now,   was  the  after  piling — Mr. 
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Hilton  placed  the  after  piling  in  there.  How  far 
is  that  after  piling  inside  the  harbor  line? 

A.    About  six  feet,  I  think,  we  drove  it. 

Q.    And  how  far  towards  the  center  of  the  stream  -  - 

COURT:  Was  that  piling  there  at  the  time  of  this 
accident?  A.    No,  sir. 

Q.     The  piling  had  fallen  down  prior  to  this  accident? 

A.     Yes,  sir. 

Q.  Now,  where  was  the  port  gangway  of  the 
Boston?    What  part  of  her? 

A.  The  port  gangway  is  about  just  forward  of 
the  after  quarter. 

Q.  Just  forward  of  the  after  quarter.  About 
in  here? 

A.    Just  dividing  the  ship  into  four  parts. 

Q.  How  far  towards  the  center  of  the  stream 
was  the  port  side,  the  port  quarter  of  the  Boston 
from  the  harbor  line,  when  the  accident  happened? 

A.    Port  side  of  the  Boston? 

Q.    That  is  inboard? 

A.    About  60  feet. 

COURT:    How  far? 

A.    About  60  feet. 

COURT:    From   the   harbor   line? 

A.    Yes. 

COURT:  You  mean  the  boat  was  swinging  out 
in  the  stream  60  feet. 

Q.    The  harbor  takes  a  turn  here.    It  is  an  angle. 

COURT:  I  understand  that  dotted  line  is  the 
harbor  line. 
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Mr.   REED:    That  is  what  I  want. 

COURT:  I  understand  the  stern  of  the  Boston 
was  swinging  out  60  feet  in  the  channel  at  the  time. 

A.    As  to  the  channel,  I  wouldn't  say,  your  Honor. 

COURT:    As  to  the  harbor  line. 

A.  Yes  sir,  this  way  here;  in  here.  There  was 
so  little  water,  that  we  had  to  get  out  this  far,  in 
order  to  get  18  feet  water. 

COURT:  From  this  line  here  to  the  port  quarter 
of  the  Boston  was  about  60  feet.  That  is,  it  lay 
across  the  channel.        A.     No,  sir. 

Q.  What  was  between  the  port  gangway  and  the 
harbor  line  to  keep  the  Boston  off? 

A.     We  had  a  float  20  feet  wide 

Q.    20  feet  wide?        A.     For  the  gangway,  yes. 

Q.     For  the  gangway.     How  close  was  that  float? 

A.     The  shore  end  of  the  float? 

Q.  How  close  was  that  to  the  harbor  line?  As 
a  matter  of  fact,  didn't  it  almost  touch  the  harbor 
line? 

A.  At  that  distance,  it  almost  touched  it,  yes, 
sir,  this  quarter,  this  end  of  the  quarter  here  (indi- 
cating). 

Q.  This  float  was  20  feet  wide,  and  did  the  other 
end  of  the  float  touch  the  port  end  of  the  Boston? 

A.    Yes,  sir — no,  it  was  two  feet  out. 

Q.     Two  feet  out?        A.     Yes,  sir. 

Q.    What  was  the  width  of  the  port  gangway? 

A.    About  four  feet,  sir. 

Q.    So  26  feet  of  the  port  gangway  would  be  out. 
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A.     Yes,  sir. 

Q.  Then  the  extreme  stern  of  the  Boston,  say, 
would  be  60  feet— where  was  the  bow? 

A.  The  bow  was  up  against  the  dolphin.  The 
bow  would  be  even  with  the  outermost  piling  of  the 
Globe  Milling  dock;  that  is,  the  harbor  line. 

Q.  You  notice  the  Globe  Milling  dock  makes 
an  angle  in  there?        A.     Yes,  sir. 

Q.     You   mean   this   point  here.        A.    Yes,   sir. 

Q.     The  bow  was  even  with  that  piling  in  there? 

A.     Yes,  sir. 

Q.  Was  the  stern  of  the  Boston  out  in  the  stream — 
was  it  on  the  same  angle  as  the  Globe  Milling  dock, 
or  was  it  further  out  in  the  stream  than  the  Globe 
Milling  dock? 

A.  From  the  best  of  my  recollections,  from  the 
port  quarter — or  the  starboard  quarter,  at  least,  stand- 
ing on  the  starboard  gangway,  you  could  see  right 
straight  along  the  side  of  the  ship,  and  up  straight 
along  the  Globe  Milling  dock. 

Q.  Just  about  on  the  line,  then,  with  the  line 
of  the  Globe  Milling  dock? 

A.    Approximately. 

Q.  That  would  bring  the  Boston  inside  the  pos- 
ition of  the  Yucatan,  the  vessel  lying  at  the  Globe 
Milling   dock?        A.    Just  about  would. 

Q.  Do  you  know,  approximately,  how  wide  the 
river  is  at  that  point  where  the  Boston  was  lying? 

A.  Approximately,  between  docks,  I  believe  it 
is  600  feet. 
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Q.     Between  docks?        A.     Yes,  sir. 

Q.  What  was  your  position  on  the  Boston  at  the 
time  this  accident  happened? 

A.  I  was  the  man  in  charge  of  the  regulars  at- 
tached to  the  ship  in  the  service,  the  naval  service. 

Q.    A    regular    navy    man?  A.     Yes,    sir. 

Q.  How  many  regulars  were  on  board  the  Bos- 
ton? A.     Six,   sir. 

Q.  What  were  you  doing  at  the  time  this  acci- 
dent happened? 

A.     Sitting  down  eating,  sir. 

Q.     Where  was  the  mess  table? 

A.  The  mess  table  was  midships  on  the  port  side 
of  the  gun  deck. 

Q.     On  the  port  side? 

A.    Yes,   sir. 

Q.  Just  tell  what  happened?  What  you  saw, 
and   what  happened   when   the  accident  happened? 

A.  Well,  the  first  intimation  I  had  of  it  was  when 
something  struck  the  ahip  and  jarred  her  over,  and 
everybody  jumped  up  from  the  table,  and  we  heard 
something  crashing,  and  we  didn't  know  what  it  was. 
We  all  started  aft  on  the  quarter  deck.  I  realized 
that  something  was  going  on  up  on  the  forecastle, 
so  I  went  up  on  the  forecastle  just  in  time  to  see  the 
Yucatan  swinging  off,  heading  downstream  from 
us.    That  was  really  all  that  I  saw. 

Q.  What  part  of  the  Yucatan  was  touching  the 
Boston  at  that  time? 

A.    The  starboard   after  quarter. 
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Q.  Her  starboard  after  quarter.  Where  was  the 
point  of  contact  with  the  Boston. 

A.  The  first  point  of  contact  was  at  the — on 
the  starboard  side  of  the  Boston,  at  the  forward  six 
pounder  gun  sponson. 

Q.     What  was   the  next   point  of  contact? 
A.     The  next  point  of  contact  was  the  six  inch 
gun,    sir. 

Q.     What  happened  there? 

A.  The  six  inch  gun  was  forced  around  through 
the  ports  that  were  closed  to  keep  the  rain  and  in- 
clement weather  off  the  steel  work  on  the  gun,  and 
forced  the  gun  through  these  two  ports,  jammed 
them  in,  and  jammed  the  side  of  the  ship 
in,  and  in  so  doing,  stripped  off  the  elevat- 
ing gear  of  the  gun,  swung  the  gun  up  against  the 
piano,  jammed  the  piano  up  against  the  inner  skin 
of  the  ship,  which  is  only  about  one  thirty-second 
of  an  inch  thick,  and  jammed  that  in  and  broke  the 
piano  to  pieces. 

Q.  What  else  was  done  there;  what  other  dam- 
age? 

A.  Then  the  forward  searchlight  rail,  which  also 
includes  the  little  rail  around  the  sounding  platform, 
was  jammed  in,  and  partly  broken. 

Q.     That  is  located  on  top  of  the  sponson,  isn't  it? 

A.  Yes,  sir;  and  then  a  hook  on  one  of  the  boom 
guys  stripped  off  the  canopy  frame,  and  the  canopy 
about  two  thirds  of  the  distance  on  the  steam  launch, 
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which  was  sitting  in  its  cradle  on  the  starboard  side 

amidships. 

Q.     The  hook  was  on  the  Yucatan,  was  it? 

A.     Yes,  sir. 

Q.    And   the  steam   launch   was  on   the   Boston? 

A.     Yes,    sir. 

Q.  Was  any  damage  done  on  the  port  side  of  the 
Boston? 

Mr.  REED:    It  isn't  pleaded,  is  it? 

Mr.   BECKWITH:    Just  the  boom. 

A.  On  the  port  side  of  the  Boston,  the  ship  jammed 
up  against  the  dolphin,  and  being  so  jammed,  she 
broke  the  port  lower  boom,  which  was  laying  in  its 
cradle  alongside  the  ship. 

Q.  Using  these  two  boats  as  models,  step  over 
here  and  show  the  Court  the  position  of  the  two  ves- 
sels when  you  first  saw  them?  (Witness  arranges 
vessels). 

Q.  Is  that  about  the  correct  position  these  two 
ships  were  in,  when  you  first  saw  them? 

A.    About    that. 

Q.  That  is  about  the  correct  position,  these  two 
ships  were  in? 

A.    Yes,  sir. 

COURT:  Were  they  touching  when  you  saw 
them? 

A.  No,  sir;  they  were  just  coming  off  from  the 
collision. 

Q.  Did  you  notice  anything  that  the  Yucatan 
left  on  the  Boston,  parts  of  herself? 
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A.  Yes,  sir;  she  put  in  on  the  forward  six  pound 
sponson,  she  left  some  part  of  the  wood  work.  I  never 
found  out  what  it  was. 

Q.    SpHnters? 

A.  Sphnters  hooked  on  to  the  hinges  on  the  gun 
port. 

Q.  You  were  on  the  forecastle  when  you  saw 
the  Yucatan  first.     What  did  you  do  then? 

A.  I  went  aft  to  see  what  damage  she  was  going 
to   do   there. 

Q.  When  you  went  aft,  did  you  go  through  the 
gun  deck,  or  over  the  superstructure? 

A.    Through  the  gun  deck,   sir. 

CROSS  EXAMINATION 

Questions  by  Mr.  REED: 

Mr.  Gavin,  what  damage  did  she  do  aft  on  the 
Boston  when  you  rushed  through  the  gun  room  there 
to   look? 

A.    No  damage  aft,  sir. 

Q.    She    was   perfectly    clear,    wasn't    she? 

A.    Yes,   sir. 

Q.  And  at  the  time  you  first  saw  her,  by  the 
arrangement  of  these  models,  her  bow  was  off  towards 
the  west  more  or  less? 

A.     Off  towards  the  northwest. 

Q.  Yes,  the  northwest,  and  she  at  that  time  was 
under  steam  or  drifting? 

A.     I  couldn't  say  as  to  that,  sir. 
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Q.  The  sponson  is  metal  and  projects  over  the 
boat.     Was  there  paint  on  it?  A.     Yes,  sir. 

Q.     From  the  Yucatan? 

A.     No,    sir,    not   from   the   Yucatan. 

Q.     I  mean  sphnters  on  there? 

A.     Sphnters  on  there,   wood. 

Q.     Was    the    sponson    dented    or    bent? 

A.    No,    sir. 

Q.     How  thick  is  it? 

A.    Probably  an  inch  thick  there,  sir. 

Q.  Well,  a  ship  hitting  it  under  any  possible  momen- 
tum would  make  some  dent  in  it,  wouldn't  it? 

A.  Would  if  it  had  been  steel  against  steel,  or 
iron  against  steel. 

Q.    Not  wood   against  wood? 

A.    Not  wood  against  steel. 

Q.  Did  the  sponson  scrape  off  any  appreciable 
part  of  the  Yucatan  then? 

A.     I  couldn't  say  as  to  that,  sir.     I  never  saw. 

Q.  Did  you  see  the  action  of  the  six  inch  gun 
on  the  Yucatan  when  you  rushed  aft? 

A.     No,  sir;  we  bounded  off  at  that  time,  sir. 

Q.  Nor  you  didn't  see  the  cargo  boom  do  this 
work.  On  March  17,  I  believe  the  Boston  was  in 
the  same  position  as  it  was  on  March  3rd,  was  it 
not— 1914? 

A.    I  don't  remember  when  we  did  move. 
Q.     Didn't  you  say  on  your  examination  on  the 
Boston  that  she  was  moved  on  the  8th  of  April? 
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A.  If  she  was  moved  on  the  8th  of  April,  sir,  she 
must  have  been  there  on  the  17th  of  March. 

Q.  I  will  identify  that  then.  I  will  ask  you 
whether,  on  April  14th,  at  an  investigation  taken 
on  the  Boston,  in  the  presence  of  Captain  Blair,  Com- 
mander, and  other  officers,  you  did  not  say,  in  answer 
to  the  question  ''Well,  when  did  that  change  in  the 
Boston  occur?  It  took  place  how  many  days  after 
the  3rd  of  March",  you  did  not  say  "that  occurred 
about  three  weeks  ago — three  weeks  after?  About 
three  weeks  after?  Yes.  It  was  only  just  last  Fri- 
day. Last  Friday  it  was  done?  Yes,  today  is  the 
14th,  and  last  Friday  would  have  been  the  eighth. 
No,  it  was  done  on  the  3rd.  "Well,  about  the  8th 
of  April.  It  was  done  somewhere  around  that? 
Yes."  Does  that  identify  the  time  any  better  when 
it  was  moved? 

A.  Yes,  that  is  about  the  time — between  the  3rd 
and  8th  of  April. 

Q.     It  was  done  after  the  17th  of  March? 

A.     Yes  sir. 

Q.  So  that  on  the  17th  of  March,  the  Boston 
was  lying  as  she  was  on  the  3rd  of  March? 

A.    Yes,  sir. 

Q.  Mr.  Gavin,  I  haven't  understood — I  am  a 
little  slow  about  those  things,  how  far  the  stem  of 
the  Boston  lay  westward  from  the  east  harbor  line 
of  the  Willamette  River,  on  the  3rd  of  March,  1914? 

A.  The  extreme  stern  would  lay  about  sixty  feet, 
sir. 
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Q.     Is    that    port    or    starboard    side? 

A.    Port    side. 

Q.  Then  the  port  side  lay  sixty  feet  in  the  har- 
bor in  addition  to  the  beam  of  the  ship  there? 

A.    Yes,  sir. 

Q.    And  the  gun  projecting  out  besides? 

A.    The  gun  is  forward,   sir. 

Q.  The  photographs  will  show  how  that  was. 
Now,  this  cargo  boom  took  away  about  two-thirds 
of  the  canopy.  Now,  how  is  that  steam  launch  lying? 
Lying  with  her  bow  towards  the  bow  of  the  Boston? 

A.    Yes. 

Q.  Was  it  the  forward  or  after  two-thirds  it  took 
off    the    steam    launch?  A.    Forward. 

Q.    The    forward?  A.    Yes. 

Q.  So  at  that  time  it  must  have  been  shooting 
off  pretty  well  to  the  west,  or  else  it  would  have  taken 
all  the  canopy,  wouldn't  it? 

A.  At  that  time  I  should  imagine,  sir,  she  was 
pretty  well  straightened  out. 

Q.  In  other  words,  the  boom  hit  the  south  end 
of  the  canopy  and  took  out  about  two-thirds  and  left 
the  rest  intact.    It  didn't  sweep  it  from  end  to  end? 

A.    No,  sir. 

Q.  Mr.  Gavin,  who  is  Captain  Hall?  Didn't 
he  make  some  complaint  to  you  about  the  location 
of  the  Boston? 

A.  He  came  to  me  to  make  complaint  and  I 
referred  him  to  the  Commanding  Officer, — the  Naval 
Board. 
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Q.     To  the  Naval  Board? 

A.  Commanding  Officer  of  the  Ship  and  the  Naval 
Board. 

Q.  Do  you  know  whether  Mr.  Beckwith  was 
on  the  Naval  Board  at  that  time? 

A.     I  couldn't  say  as  to  that. 

Q.    Who    was    Captain    Hall? 

A.     I  don't  even  know  who  he  was. 

Q.     Was  he  a  sea  captain?  A.     Yes. 

Q.     Was  he  the  only  one? 

A.  He  was  the  only  one  I  ever  knew  that  came 
aboard.     One  man  came  aboard. 

Q.  Did  you  ever  have  other  complaints  of  her 
location? 

A.     No,  sir,  not  that  I  remember. 

Q.  What  was  she  dropped  down  for  from  where 
she  was? 

A.  Was  dropped  down  in  accordance  with  instruct- 
ions of  the  commanding  officer  of  the  Naval  Mili- 
tia and  Naval  Board,  in  order  to  facilitate  the  land- 
ing of  people  off  ship. 

Q.     Had   nothing   to   do   with   this  accident? 

A.     No,  not  that  I  know  of. 

Q.  How  many  feet  was  she  dropped  down?  I 
don't  want  to  confuse  you.  You  said  seventy.  Mr. 
Hilton    said    forty. 

A.  That  seventy  in  the  first  place  was  merely,  I 
thought  it  was  about  that,  but  I  have  since  found  it  was 
between  forty  and  fifty. 

Q.    That  is  all  right.    She  dropped  down  between 


vs.  The  State  of  Oregon  and  Multnomah  County    75 

(Testimony  of  E.  J.  Gavin) 

forty  and  fifty  feet?  A.    Yes. 

Q.    To  the  north. 

REDIRECT  EXAMINATION 

Questions  by  Mr.  BECKWITH: 

The  stern  of  the  Boston  couldn't  go  any  closer 
than  it  was  on  account  of  the  depth  of  the  water 
there?  A.    No,   sir. 

Q.  What  was  done  when  the  river  would 
get  deeper?  Would  she  be  moved  in  or  allowed 
to  stay  in  her  same  place? 

A.  It  was  the  intention  that  when  the  river  came 
up,  we  were  to  go  in  alongside  the  dolphin  that  had 
been  placed  six  feet  outside  the  harbor  line;;  after  the 
dolphin  was  put  out,  then  we  moved  the  float  in 
there. 

Q.  What  was  the  stage  of  the  river  at  that  time? 
Was  there  very  much  water? 

A.    No,  sir;  was  low  water. 

Q.  WTiat  was  the  reason  for  the  Boston  being 
out  so  far? 

A.  In  order  to  gain  enough  water  to  lie  without 
laying  on  the  bottom. 

Q.  Was  it  inshore  as  close  as  you  could  bring 
her  safely? 

A.  Yes,  she  had  19  feet  of  water;  between  19  and 
20  feet  of  water  on  the  port  side  of  the  stern  after, 
whereas  the  ship  drew  18  aft. 
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RECROSS  EXAMINATION 

Questions  by  Mr.  REED: 

What  was  the  stage  of  the  river  at  that  time? 

A.     Low    water. 

Q.     Dead  low?  A.     Yes,  sir. 

Q.    You  swear  it  was  dead  low,  do  you? 

A.    As  low  as  I  ever  saw  it. 

Q.  That  isn't  what  I  mean.  I  mean  on  the  Naval 
Board's  recording  gauge,  how  low  was  the  river? 

A.     I  couldn't  say  as  to  that. 

Q.  How  do  you  know  how  much  water  there 
was? 

A.     I  said  low  water,  as  far  as  I  knew. 

Q.  I  mean  technically  low  water.  Low  water 
in   the    Willamette    River.     Do   you   mean    zero? 

A.     I  don't  know  about  that. 

Q.  How  do  you  know  how  much  water — a  naval 
man? 

A.     I  said  as  low  water  as  I  seen  in  three  years. 

Q.     How  do  you  know  how  much  aft? 

A.     Soundings;   lead   out. 

Q.  Then  was  it,  say,  to  dead  low  water  17,  183/^, 
where   she   was   anchored?  A.    No,    sir. 

Q.  It  might  have  been,  then,  15  feet  above  low 
water? 

A.     No,   sir. 

Q.     Couldn't   have   been   ten    feet? 

A.  No,  sir;  because  we  took  soundings  every 
day. 
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Q.    You  swear  it  wasn't  ten  feet?  A.     Yes,  sir. 

Q.  We  are  talking  about  the  3rd  of  March.  I 
am   not   trying   to    trap    you.  A.     Yes,    sir. 

Q.  Talking  about  the  3rd  of  March.  What  would 
you  move  her  in  at  all  for,  if  she  was  all  right  where 
she  was?    If  the  water  went  up? 

A.  It  was  the  intention  of  the  Naval  Board  to 
move  her  in  against  the  dolphin,  in  order  to  get  hold- 
ing. 

Q.    Why? 

A.  Because  we  had  one  line  out  astern,  and  it 
was  run  to  the  O'Reilly  dock,  and  we  didn't  want 
to  pull  the  piling  out. 

Q.     Why  did  you  have  to  hold  the  boat? 

A.  In  order  to  keep  her  from  going  out  in  the 
stream  further,  when  the  west  wind  would  blow. 

Q.     When   the   east   wind    would   blow? 

A.    Yes. 

Q.    Going   further   out   in   the   channel? 

A.    Yes. 

Q.  No  danger  from  the  current  or  logs,  or  any- 
thing— logs   or   drift? 

A.    We  haven't  any  danger  from  that. 

Q.    None  at  all;  what  took  out  your  dolphin? 

A.  The  dolphin  was  taken  out  by  our  tugging 
on  that  with  our  ship  itself. 

Q.    What  made  it  tug  on  them? 

A.  Because  the  lines  aft  happened  to  be  a  little 
slack.  There  was  rain,  and  the  dry  weather  after- 
ward dried  the  lines  out. 
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Q.     What  made  the  boat  tug  the  dolphin  Une? 

A.     Had   a  line  upon  us. 

Q.     Did  you  do  it — the  pressure?  A.     No,  sir. 

Q.  What  put  the  pressure  on  the  boat  that  pulled 
out  the  dolphin? 

A.    The  east  wind. 

Q.     The  east  wind  pulled  her  out?  A.    Yes,  sir. 

Q.  And  was  there  any  current  when  she  went 
out,  when  the  dolphin  went  out? 

A.     Was  about  a  knot  and  a  half. 

Q.  But  it  was  altogether  the  wind  and  the  cur- 
rent? 

A.     It  was  all  wind,  as  far  as  I  know. 

Q.  And  you  were  going  to  anchor  inshore  so  as 
to  get  a  better  mooring  ground,  or  whatever  you 
call    it? 

A.  Yes,  we  supposed  the  dolphin  would  be  plenty 
strong  enough  to  hold  us  in,  and  keep  us  up  against 
that  in  order  that  we  would  yawl  back  and  forth. 

Q.  You  were  mistaken,  and  pulled  the  dolphin 
out? 

A.  The  ship  pulled  it  out  when  the  wind  blew 
the  ship  out. 

Q.  You  thought  you  would  go  closer  to  shore, 
to  get  a  little    more  secure? 

A.    That  is  what  we  were  after. 

REDIRECT  EXAMINATION 

Q.  You  have  been  on  the  river  for  three  years, 
have  you? 
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A.     Yes,   sir. 
Questions  by   Mr.   EVANS: 

Mr.  Gavin,  at  the  time  the  Yucatan  was  anchored 
it  was  made  fast  to  the  Globe  MilHng  dock;  did  she 
have  a  line  ashore  from  stern? 

A.     When  she  was  made  fast,   yes. 

Q.     When  she  was  tied  up  here?  A.    Yes. 

Q.  During  this  period  of  time.  And  do  you 
know  about  how  far  the  object  was  to  which  she 
was  made  fast  on  shore,  from  the  Boston?  I 
don't  know  what  it  was,  whether  it  was  a  piling 

A.     Well,  I  don't  recollect,  sir,  just  how  far  it 
would  be. 

Q.  Could  you  give  us  an  estimate  of  the  length 
of  the  hawser  she  would  have  out  astern  there? 

A.  The  length  of  the  hawser  would  probably  be 
35  or  40  feet. 

Q.  Maybe  we  can  get  a  better  idea  by  reference 
to  Claimant's  Exhibit  2.  Just  to  the  left  of  that 
exhibit  there  is  shown  a  small  portion  of  a  vessel. 
Is  that  the  Yucatan?  I  believe  it  is  admitted  that 
is  the  Yucatan,  isn't  it? 

Mr.  REED;  Yes,  that  is  the  Yucatan  laying 
at   the   Globe   dock. 

Q.  And  the  line  going  astern  of  that  vessel  ashore, 
it  is  made  fast  to  what  on  shore? 

A.     Made   fast   to   a   cleat   on   the   wharf. 

Q.  And  that  cleat  is  just  about  how  far  inside 
the  Globe  Milling  Company's  property,  the  fence 
line   there? 
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A.  Well,  according  to  the  picture — I  couldn't 
say   from  there. 

Q.  You  don't  know  from  memory.  You  don't  know 
how  far  that  cleat  is  then  from  the  Boston,  do  you? 

A.    From  the  Boston,   no. 

Witness  excused. 

C.  R.  PECKINS 
A  witness  called  on  behalf  of  the  Libellant,  being 
first  duly  sworn,  testified  as  follows. 

DIRECT  EXAMINATION 

Questions  by  Mr.   BECKWITH: 

Mr.   Peckins,   what  is  your   occupation? 

A.    Structural  engineer;  civil  engineer. 

Q.  Civil  engineer.  What  position,  or  commis- 
sion, do  you  hold  in  the  Oregon  Naval  Militia? 

A.    At  the  present  time? 

Q.    Yes.  A.    Ensign. 

Q.  What  commission  did  you  hold  in  the  Naval 
Militia  March  3rd,  back  to  Novombe,  1913? 

A.    A   chief  boatswain's  mate. 

Q.  What  did  you  have  to  do  relative  to  the  move- 
ment or  preparing  the  mooring  place  of  the  Boston 
in   November? 

A.  I  superintended  the  driving  of  the  dolphin 
and  piling,  and  built  the  gangway  and  steps. 

Q.    Where   is   this  gangway   and   steps? 

A.  It  is  located  in  connection  with  the  Drake 
O'Reilly  docks,  at  the  foot  of  Halsey  Street.    The 


vs.  The  State  of  Oregon  and  Multnomah  County    81 

(Testimony  of  C.  R.  Peckins) 

steps  are  built  from  the  top  of  the  dock  down  towards 
the  westward,  and  the  gangway  is  built  from  the 
northward  going  south. 

Q.  Those  are  the  steps  you  refer  to  (showing 
photo)?  A.     Yes,   sir. 

Q.  Whsit  is  the  position  of  that  gangway  that 
you  built  with  reference  to  this  dock?  How  does 
it  run? 

A.     The  gangway  is  inside  the  harbor  line. 

Q.  Which  way  does  it  run?  Is  it  on  an  angle 
with  the  dock  or  a  line  with  it? 

A.  It  is  very  near  on  a  line  with  the  dock.  It 
is  inside  the  harbor  line.     I  can't  say  how  far. 

Q.  Well,  you  mean  inside — you  mean  towards 
the  shore  from  the  harbor  line?        A.     Yes,  sir. 

Q.     That  would   necessarily  be  outside  the  line? 

A.  Well,  outside — I  mean  inside  the  harbor  line, 
towards  the  shore,  towards  the  track. 

Q.  Well,  where  were  these  pilings  driven;  the 
after  piling  first? 

A.  The  after  piling — the  after  dolphin,  was  driven 
about  90  feet  from  the  corner  of  the  Drake  O'Reilly 
dock. 

Q.  Show  the  Court  from  this  blue  print  where 
the  after  piling  was  driven? 

A.  It  was  driven,  measured  90  feet  from  the  cor- 
ner of  this  Drake  O'Reilly  dock,  southward,  six  feet 
outside  the  harbor  line. 

Q.     Did   you   measure   that   yourself? 

A.    Yes,  sir. 
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Q.     Where  was  the  forward  dolphin  driven? 

A.  Driven  opposite  the  sewer  at  the  foot  of  Hol- 
laday  Aven?2e.     194  feet  between  the  two  dolphins. 

Mr.  REED:  The  dolphin  wasn't  there  at  the  time 
of  the  accident. 

Q.  You  were  aboard  the  ship  about  the  time 
the   after   dolphin   came   down,    weren't   you? 

A.     Yes,  sir. 

Q.  What  was  done  with  reference  to  mooring, 
the  Boston  when  that  after  dolphin  came  down? 

A.  Why  a  spurshore  was  set  between  the  beach 
and  the  side  of  the  ship. 

Q.     What  is  a  spurshore? 

A.  A  spurshore  is  a  long  boom  that  one  end  is 
set  on  the  beach  and  the  other  end  is  set  on  the  side 
of  the  ship  against  what  we  call  the  chafing  gear' 
or  pad  to  keep  from  chafing  the  side  of  the  ship,  and 
that  is  supported  by  chains  holding  from  piling  into  the 
water,  and  the  ship  is  held  in  close  to  that  to  keep 
it  from  swaying  back  and  forth. 

Q.     How  long  was  this  piling  that  was  used? 

A.     Never  measured  it. 

Q.     Do   you   know   about  how  long   it  is? 

A.  I  don't  have  any  idea.  I  know  the  original 
length,  but  it  was  cut  off. 

Q.     What  was  the  original  length?        A.     90  feet. 

Q.     But  it  has  been  cut  off? 

A.     Cut  off  quite  a  little. 

Q.  How  did  you  make  your  measurement  from 
these  docks  for  these  dolphins? 
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A.  Well,  I  stretched  a  line  from  the  southeast — 
southwest  corner  of  the  Drake  O'Reilly  dock — south- 
west corner  of  the  Drake  O'Reilly  dock  to  the  north- 
west corner  of  the  railroad  dock,— The  line  is  called 
a  piece  of  signal  halyard,  to  make  a  straight  line; 
took  my  measurement  from  that,  called  that  the 
harbor  line;  although  at  the  time  I  thought  that  it 
was  the  right  harbor  line,  I  was  inside  the  harbor 
line.  I  was  using  the  wrong  corner  of  the  dock. 
It  is  inside  the  harbor  line  by  eighteen  inches  to  two 
feet. 

CROSS  EXAMINATION 

Questions  by  Mr.  REED: 

What  does  inside  mean?  Do  you  mean  between 
the  line? 

A.  I  mean  towards  the  shore;  not  out  in  the 
channel. 

Q.  You  were  too  far  in.  You  were  trying  to 
get  out  in  the  channel,  and  you  made  a  mistake  and 
got  inside? 

A.     No,  sir,  I  intended  to  keep  inside. 

Q.     How  did  you  make  a  mistake? 

A.  Because  I  was  going  to  the  wrong  corner  of 
the  dock. 

Q.  Which  way,  when  you  say  inside  the  harbor 
line? 

A.  I  mean  towards  the  railroad  on  the  shore  side; 
I  don't  mean  out  in  the  channel. 
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Q.  You  say,  then,  that  you  got  it  where  you  wanted 
to.     You  were  trying  to  get  inside,  weren't  you? 

A.  Yes,  sir,  were  trying  to  keep  inside  and  I  did 
keep  inside. 

Q.    So,    you   didn't   make   a   mistake? 

A.     No,   sir. 

Q.     I  thought  you  said  you  made  a  mistake? 

A.  I  made  a  mistake,  but  was  right  in  making 
a  mistake. 

COURT:    Didn't   go   outside   the   harbor   line? 

A.     No,  sir,  had  permission. 

Q.  You  didn't  make  a  mistake,  if  you  were  right. 
What  do  you  call  that  boom  you  put  on  land? 

A.     The  spurshore. 

Q.     How  do  you  make  fast  on  the  land? 

A.  Not  made  fast  on  the  land;  just  rests  on  the 
beach. 

Q.     In  the  water? 

A.  No,  it  rests  on  the  rock,  or  something  per- 
manent behind  it,  to  keep  it  from  burrowing  into 
the  soil. 

Q.     The  bank  there  is  almost  perpendicular,  isn't  it? 

A.     No,  sir. 

Q.    Pretty  near  straight  up  and   down? 

A.    No,  sir,  I  have  climbed  that  bank  quite  often. 

Q.  You  can't  climb  it  except  with  your  hands 
and  feet,   can  you? 

A.  Yes,  sir,  can  climb  it  without  touching  my 
hands  to  the  bank  at  all. 

Q.     That  is  where  it  is  a  beaten  track,  but  you 
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have  to  be  very  careful  where  not  a  beaten  track, 

don't  you? 

A.  That  bank  is  on  an  angle  like  that  (indicating). 

Q.  How  much  is  that^ — 45  degrees,  isn't  it? 

A.  I  couldn't  tell. 

Q.  Didn't  you  have  your  hand  over  45  degrees, 

then,  as  a  matter  of  fact?        A.    45  degrees? 

Q.  45  degrees,  yes.  You  are  an  engineer,  aren't 
you?        A.     Yes,  sir.     I  wouldn't  swear  to  it. 

Q.  And  one  end  of  this  boom  was  on  the  earth 

side,  and  the  other  was  against  the  boat? 

A.  Yes,  sir. 

Q.  And  how  high  up  on  the  bank  do  you  carry 
the  end   of  the  boom?        A.     Water's  edge. 

Q.  Then  she  was  sometimes  in  the  water,  and 
sometimes  out  of  the  water,  the  end  of  the  boom? 

A.  Yes,  sir. 

Q.  Sometimes  under  water? 

A.  I  wouldn't  swear  to  that. 

Q.  Well,  do  swear.     You  just  said. 

A.  I  don't  know. 

Q.  Then  you  don't  know  how  far  it  was? 

A.  I  know  it  was  at  the  edge  of  the  water  at  the 
time. 

Q.  At  what  time? 

A.  At  the  time  I  built  that  gangway. 

Q.  That  was  in  November?        A.    Yes. 
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REDIRECT  EXAMINATION 

Questions  by  Mr.  BECKWITH: 

You  have  served  in  the  United  States  Navy,  have 
you?  A.     Yes,  sir. 

Q.     How  long  in  the  United  States  Navy? 

A.    Six  years  and  eight  months. 

Q.  What  was  your  rating  at  the  time  you  were 
discharged?        A.    Turret  captain. 

Q.    When  were  you  discharged? 

A.     March  13,  1908. 

Witness  excused. 
CAPTAIN  G.   F.   BLAIR 

A  witness  called  on  behalf  of  the  libellant,  being 
first  duly  sworn,  testified  as  follows. 

DIRECT  EXAMINATION 

Questions  by  Mr.  BECKWITH: 

What  is  you  position  in  the  Oregon  Naval  Militia? 

A.  I  am  secretary  of  the  Naval  Board,  and  also 
in  charge  of  Naval  Militia  affairs,  in  the  office  of 
the  Adjutant-General,  and  also  commanding  officer 
of  the  U.  S.  S.  Boston. 

Q.  Did  you  hold  that  position  on  the  3rd  of  March, 
1914?  A.     I  did. 

Q.     Do  you  remember  this  accident,  this  collision? 

A.     I  do. 

Q.  You  have  charge  of  the  records  of  the  Naval 
Militia?  A.     I  do. 
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Q.  Have  you  a  lease  or  any  Vv^riting  from  the  Navy 
Department  of  the  United  States,  relative  to  the 
lease  of  the  Boston  to  the  State  of  Oregon? 

A.     I  have  the  original  contract  between  the  sec- 
retary of  the  Navy  and  the  Governor  of  Oregon,  in 
regard  to  loaning  the  Boston  to  the  State  of  Oregon. 
Q.     Let's  see  that  (taking  paper). 

Whereupon   proceedings  herein   adjourned   until 
2  P.  M. 

Portland,  Ore.  Wednesday, 
October  28,  1914,  2  P.  M. 
CAPTAIN  G.  F.  BLAIR 

Resumes  the  stand. 

DIRECT  EXAMINATION  continued. 

Questions  by  Mr.  BECKWITH: 

Mr.  BECKWITH:  I  offer  this  lease  bewteen  the 
United  States  Government  and  the  State  of  Oregon 
in  evidence. 

Mr.  REED:  No  objection,  but  if  the  Court  please, 
I  think  the  lease  makes  it  possible  to  protect  the 
claimant,  because  it  says  that  the  state  agrees  to 
defend  and  protect,  but  I  think  the  pleadings  should 
be  made  to  show,  so  that  no  question  may  be  in- 
volved. 

Mr.  BECKWITH:  Inasmuch  as  it  is  a  public 
document,  I  ask  leave  to  withdraw  the  original, 
and  substitute  a  copy. 

Marked  "Libellant's  Exhibit  B-2". 
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Mr.  BECKWITH:  I  call  the  Court's  attention 
to  one  paragraph  which  is  pleaded. 

Mr.  REED:     I  don't  think  any  doubt  about  that. 

Mr.  BECKWITH  (Reading):  "The  State  of  Ore- 
gon hereby  agrees  to  keep  said  vessel  in  good  order 
and  proper  repairs,  as  set  forth  in  the  next  succeeding 
paragraph,  and  to  abstain  from  making,  or  causing 
to  be  made,  any  alteration  in  the  hull  or  machinery, 
or  in  any  arrangements  of  the  hull,  machinery,  spars, 
boats,  or  other  equipment  or  apparel  of  the  vessel, 
except  such  as  may  be  authorized  in  writing  by  the 
Secretary  of  the  Navy."  So  that  he  claims  binds 
the  state. 

Mr.  REED:  I  think  Section  9  binds  the  state. 
I  would  like  to  have  that  read. 

Mr.  BECKWITH:    You  can  read  that. 

Mr.  REED:  Would  it  be  proper  to  read  Section 
9,  into  the  record? 

COURT:  I  understand  copy  of  that  is  in  evidence, 
so  you  can  refer  to  that  later. 

Q.  Have  you  the  original  lease  between  the  Ore- 
gon &  Washington  Railroad  &  Navigation  Company, 
and  the  State  of  Oregon? 

A.     I  have  (producing  paper). 

Mr.  BECKWITH:    I  offer  that  in  evidence. 

Mr.  BECKWITH:  This  is  a  copy.  I  will  ask 
the  same  permission  to  withdraw  the  original.  This 
is  merely  to  show  that  we  have  the  right  to  cross 
the  right  of  way,  and  to  use  the  anchorage  in  front 
of  their  property. 
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Mr.  REED:  I  make  the  objection  the  Raih*oad 
Company  can't  give  any  rights  in  the  matter  what- 
ever. I  have  no  question  about  any  controversy 
between  the  state 

COURT:  This  only  shows  a  right  of  way  across 
the  property. 

Mr.   BECKWITH:    That  is  all  we  claim. 
Marked  ''Libellant's  Exhibit  C-2". 

Q.  Captain  Blair,  what  experience  have  you  had 
as  an  officer  in  the  United  States  Navy? 

A.  I  am  a  graduate  of  United  States  Naval  Acad- 
emy. I  served  two  years  at  sea  as  midshipman,  and 
two  years  at  sea  as  ensign. 

Q.  Were  you  aboard  the  Boston  the  day  of  this 
accident? 

A.  I  was;  not  at  the  time  of  the  accident,  but 
immediately  afterward. 

Q.    How  soon  afterwards? 

A.  The  accident  happened  at  12  o'clock  noon, 
and  I  was  aboard  the  ship  by  about  half  past  one. 

Q.     Did  you  measure  the  current  at  that  time? 

A.  I  measured  it  at  about  two  o'clock  or  a  little 
thereafter. 

Q.     How  did  you  measure  it? 

A.  I  took  a  heavy  box,  threw  it  overboard,  even 
with  the  bow,  and  timed  it  with  a  stop  watch  from 
the  time  I  threw  it  overboard  until  it  passed  the 
stem;  took  the  interval  of  the  passing  of  the  box. 

Q.    What  was  the  speed  of  the  current? 

A.     It  worked  out  1.88  knots  per  hour. 
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Q.  On  this  blue  print,  show  the  direction  of  the 
current,  with  reference  to  the  Globe  Milling  Com- 
pany dock  on  that  day. 

A.  Well,  the  current  sets  in  from  the  steel  bridge; 
has  a  tendency  to  set  in  towards  the  shore  in  here; 
comes  in  this  way,  and  then  curves  out  afterward. 
The  tendency  is  to  set  in  towards  the  shore  here. 

Q.     It   sets  in  towards  the   Boston? 

A.     Yes,  towards  the  Boston. 

Q.  Did  you  have  any  photographs  taken  the 
afternoon  of  March  3rd,  regarding  the  Boston? 

A.  I  did.  I  had  a  photographer  come  over  and 
take  photographs  that  day. 

Q.  Are  these  the  photographs  which  were  taken 
under   your   direction? 

A.     These  are  the  photographs. 

Mr.    BECKWITH:     I    offer   these   in   evidence. 
Photographs  marked  "Libellant's  Exhibits  D,  E, 
F,  G,  and  H." 

Q.  You  were  commanding  officer  of  the  U.  S.  S. 
Boston,  and  of  the  Oregon  Naval  Militia  that  day, 
were  you  not?  A.     I  was. 

Q.  Had  any  complaints  ever  been  received  by 
you  relative  to  the  position  of  the  Boston,  prior  to 
the   date   of   this  accident? 

A.     There  had  been  no  complaints  whatsoever. 

Q.  Are  you  familiar  with  the  requirements  and 
regulations  of  the  United  States  Navy  regarding 
the  training  of  these  broadside  or  midship  guns? 

A.     I  am. 
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Q.    Similar  to  this  six  inch  gun?        A.    I  am. 

Q.     What  do  the  regulations  require? 

A.  The  regulations  are  not  in  writing.  The  cus- 
toms of  the  service  are  that  every  gun  has  a  partic- 
ular position,  and  it  shall  be  kept  in  that  position  at 
all  times  except  when  training  under  orders.  The 
battery  is  trained  every  day  in  the  morning.  At 
other  times  the  gun  remains  in  a  certain  position. 
The  position  is  different  on  different  ships.  Do 
you  want  me  to  state  what  they  are  on  board  the 
Boston? 

Q.  What  is  the  regulation  regarding  this  six 
inch  gun? 

Mr.  REED:  He  said  there  was  no  regulation; 
said  it  was  a  custom. 

Q.  What  is  the  regulation  concerning  the  train- 
ing of  this  six  inch  gun  which  was  damaged? 

A.  The  six  inch  gun  which  was  damaged,  must 
be  trained  abeam  at  all  times;  that  is  the  position 
it  is  required  to  take  by  the  structure  of  the  vessel, 
and  by  the  customs  of  the  service,  in  regard  to  the 
Boston. 

Q.  Could  those  gun  shutters  be  closed,  if  the  gun 
were  in  any  other  position  than  abeam. 

A.     For  that  particular  six  inch,  they  could  not  be. 

Q.  I  hand  you  Libellant's  Exhibit  D;  explain 
what  that  shows  regarding  the  current  and   all. 

A.  That  is  a  picture  I  had  a  photographer  take 
from  the  fore  part  of  the  ship,  showing  the  forecastle, 
the  bow  of  the  ship,  the  stem  with  reference  to  the 
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Globe  Milling  Company  dock.  It  also  shows  the 
angle  of  the  dock  here,  and  the  place  where  the  Yuca- 
tan was  lying. 

COURT:    The  Yucatan  was  lying  out  here? 

A.  Yes,  sir;  was  lying  alongside  this  dock.  Her 
stern  was  in  here  like  this.  She  was  headed  up  that 
way,  and  the  weather  condition  show  in  this  picture 
a  slight  drift  over  this  way;  you  can  see  the  effect 
on  the  water.  That  was  taken  to  show  the  position 
of  the  bow  relative  to  the  Globe  Milling  Company 
dock,  where  the  Yucatan  was  lying. 

COURT:    Taken  at  2  o'clock  in  the  afternoon? 

A.  Taken  between  two  and  four,  yes,  sir;  in  the 
afternoon;  just  as  soon  as  we  could  get  the  man  over 
there. 

Q.  The  Boston  is  in  the  same  position  in  that 
photograph,  as  she  was  when  the  accident  happened? 

A.  Absolutely;  she  hadn't  been  moved  at  all, 
except  the  slight  movement  caused  by  the  collision. 

Q.  I  hand  you  Libellant's  Exhibit  E,  and  ask 
you  to  explain  what  that  is.? 

A.  That  is  a  picture  taken  from  the  forecastle 
to  show  the  position  where  the  Yucatan  first  struck 
the  ship,  the  Boston.  It  shows  the  six  inch  sponson, 
with  this  circular  part  here,  steel  structure;  shows 
the  shutters  that  closed  around  the  six  pound  gun; 
shows  the  splinter  on  the  hinge  where  these  gun 
shutters  open  and  close,  where  the  boat  first  struck; 
it  also  shows  this  stuck  inside  the  outermost  line 
of  that  sponson.     The  picture  was  taken  in  this  way 
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at  an  angle  from  the  forecastle  out  towards  the  river. 
That  six  pound  gun  is  trained  exactly  fore  and  aft. 

COURT:  Was  it  trained  that  way  at  the  time 
of  the  accident. 

A.  Yes,  it  has  to  be.  The  shutters  closed  around 
it,  and  there  is  the  exact  position  for  it  to  have,  and 
the  splinters  are  shown  there  on  the  hinge  of  the 
shutter. 

COURT:  I  understood  you  to  say  a  moment 
ago  that  this  is  not  the  six  inch  gun. 

A.     There  is  six  inch  and  s  six  pounder. 

Q.     Where  was  the  six  inch  gun? 

A.  The  six  inch  gun  is  aft,  toward  the  stern. 
It  is  back  behind  the  sponson;  looking  at  this  picture. 

Q.  I  hand  you  Libellant's  Exhibit  F,  and  ask 
you  to  state  what  it  is? 

A.  This  picture  was  taken  to  show  the  condi- 
tion of  the  steamer  which  is  in  the  cradle,  the  place 
which  is  made  for  it  specially,  at  the  time  when  the 
ship  is  secured  for  sea;  is  as  far  inboard  as  it  can  be 
put,  made  for  that  purpose.  It  shows  how  the  can- 
opy and  frame  was  taken  off.  That  is  looking  from 
forward  aft,  looking  from  about  the  bridge  toward 
the  stern  of  the  ship. 

Q.     What  bridge  is  shown  in  that? 

A.    That  shows  the  Broadway  Bridge. 

Q.  I  hand  you  Libellant's  Exhibit  G  and  H,  and 
ask  you  to  explain  those. 

A.    Those  two  pictures  were  taken,  showing  the 
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gun,  the  six  inch  gun  which  had  been  damaged,  with 
the  shutters  and  also  the  piano. 

Mr.  EVANS:  Which  is  which?  They  are  both 
the  same? 

A.  One  shows  the  piano  more  particularly.  G  and 
H  were  both  taken  to  show  the  gun  and  the  piano, 
and  their  relative  positions.  And  the  damage  which 
was  caused  to  the  port  shutters.  This  six  inch  gun, 
its  regular  position  is  abeam;  that  is,  right  angles 
to  the  fore  and  aft  line  of  the  ship,  and  the  shutters 
close  down  upon  it.  When  the  Yucatan  struck  the 
Boston  first,  and  glanced  off  and  hit  the  gun,  it  knocked 
the  gun  towards  the  stern,  and  made  this  gun  turn 
around,  made  it  train — what  we  call  training  back- 
wards; when  it  did  that,  it  came  against  this  shut- 
ter which  is  tight  around  it,  with  such  force  that 
it  forced  the  shutters  open,  and  tore  it,  tore  the  leaf 
right  out;  also  forced  the  gun,  hit  on  an  angle,  it 
not  only  forced  it  aft,  but  also  inboard.  Taken 
right  after,  that  same  day.  These  two  shutters 
ordinarily  are  tight  together,  just  like  that,  and 
there  is  a  hole  in  here,  a  semi-circle  cut  out,  a  semi- 
circle in  each  one.  When  they  came  down  against 
it,  it  forced  this  shutter  that  way,  and  this  one  that 
way; — tore  it,  made  a  hole  in  the  shutter.  It  also 
knocked  the  gun  in;  the  whole  gun  itself,  slides  in  this 
sleeve,  fast  in  the  carriage;  so  the  whole  gun  comes 
inboard.  It  comes  in  six  or  eight  inches.  When 
it  came  in  that  way  and  went  around,  it  caught  this 
piano  which  was  standing  by  the  gun,  but  not  close 
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enough  to  have  been  hit  in  any  other  way  unless 
the  gun  came  in;  it  caught  the  piano  and  forced  it 
over  against  the  side  of  the  ship.  This  pictiire  also 
shows  the  fact  that  the  training  gear,  elevating  gear, 
was  trained.  Here  is  the  wheel  like  this,  on  this  side 
of  the  gun.  Here  is  also  a  shield,  similar  to  this 
shield  here,  curving  out,  with  this  side  of  the  gun, 
shows  there  being  caught  over  the  piano.  There 
is  a  wheel  down  there,  as  shown.  The  force  must 
have  been  very  great  to  do  it.  The  piano  was  sit- 
ting in  there,  and  we  train  that  gun  every  once  in 
awhile;  done  every  day,  as  a  matter  of  fact;  trained 
from  forward  back  and  amidships;  and  closed,  is 
kept  in  that  position  all  the  time,  and  that  gun  can 
also  move  freely  around  there,  around  the  piano 
without  hitting  it. 

Q.  Does  it  take  much  force  to  bring  that  gun 
back  into  battery,  as  you  said? 

A.  It  takes  a  great  deal  of  force.  They  have 
recoil  cylinders,  filled  with  a  special  mixture  in  order 
to  return  it  to  battery. 

CROSS  EXAMINATION 

Questions  by  Mr.   REED: 

Captain  Blair,  did  you  say  there  were  regulations, 
that  the  gun  should  be  pointed,  as  you  call  it,  abeam, 
I  believe? 

A.  I  said  there  were  no  written  regulations  in 
the  regulation  book,  but  the  customs  of  the  service 
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are  to  keep  them  in  a  certain  position,  and  the  structure 
of  each  ship  is  specially  designed  for  a  particular 
position  for  every  gun. 

Q.  Is  that  all  done  regardless  of  any  possible 
damage  to  others?    Is  it  an  inexorable  rule? 

A.  Yes,  sir;  it  is  never  altered,  without  orders 
from  the  Secretary  of  the  Navy,  or  the  President 
of  the  United  States. 

Q.  So  that  gun  was  left  there  because  to  change 
it  would  have  broken  an  order  of  the  Secretary  of 
War  or  the  President? 

A.  It  wouldn't  have  broken  an  order,  but  is  con- 
trary to  custom. 

Q.  I  mean  it  would  not  be  moved  without  an 
order  from  -  -  - 

A.  No,  sir,  not  unless  I  had  an  order  from  the 
Governor  or  the  Adjutant-General,  my  immediate 
superior. 

Q.  Those  gims  were  not  changed  after  the  third 
of  March? 

A.  Ever  since  then — I  don't  know  exactly  what 
time  we  started  to  do  it,  but  as  a  matter  of  conven- 
ience, we  have  trained,  whenever  the  weather  per- 
mits, have  trained  the  guns  aft  and  left  in  that  pos- 
ition. 

Q.  Have  you  had  permission  from  the  Secretary 
of  War  or  the  President  to  do  it? 

A.  I  talked  to  the  Adjutant  General  about  it. 
I  said  unless  I  had  an  order  from  my  immediate 
superior  officer. 
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Q.  So  since  this  happened,  you  have  done  that, 
have  you? 

A.  On  occasions.  I  would  like  to  state,  also, 
on  that,  Mr.  Reed,  that  the  Assistant  Secretary  of 
the  Navy  passed  through  this  city,  and  commented 
on  the  fact  that  some  of  our  guns  were  not  in  the 
same  positions  as  others,   the  same  angle. 

Mr.  BECKWITH:    Was  that  since  the  accident? 

A.     Since  the  accident. 

Q.  Did  you  tell  him  that  a  ship  had  run  into  them 
and  hit  them? 

A.     I   made  a  report  to  the   Department. 

Q.  No,  but  did  you  tell  the  Assistant  Secretary 
that  a  ship  had  run  into  them  and  hit  them? 

A.     I  didn't  see  him  at  all. 

Q.     How  do  you  know  he  said  that? 

A.  I  have  a  written  letter  from  him.  I  have 
seen  a  written  letter  from  him. 

Q.  Did  anybody  write  him  while  he  was  here? 
What  did  he  say  about  the  ship  running  into  that? 

A.     I  don't  know. 

Q.  Now,  do  the  members  of  the  Naval  Militia 
ever  indulge  in  target  practive?        A.     Yes,   sir. 

Q.  Do  they  shoot  indiscriminately,  without  re- 
gard to  any — pursuant  to  regulation  or  custom? 
Is  everything  done  along  the  line — don't  they  ever 
take  into  consideration  thw  advantages  of  position 
or  conditions  existing  around  them? 

A.  Always  take  into  consideration  when  they 
are  firing  guns. 
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Q.     But  not  when  they  are  leaving  them  at  rest? 

A.     No,  sir. 

Q.  Captain,  you  referred  to  a  photograph  show- 
ing a  six  pounder,  projecting  fore  and  aft  from  the 
sponson  of  the  ship,  and  you  said  the  gun  was  there 
when  this  took  place.  The  Yucatan  didn't  hit  that 
gun,  did  it?  A.    No,  sir. 

Q.  How  could  it  have  been  way  inside  that  spon- 
son? 

A.  How  could  the  gun  have  been  inside  the  spon- 
son? 

Q.     No,  the  point  of  contact? 

A.  The  Yucatan — the  part  that  hit  the  sponson 
was  below  the  gun,  below  the  six  inch  gun.  You 
might  have  some  overhang  or  underhang  there,  that 
would  hit  any  part  of  the  ship  without  necessarily 
hitting  something  above  it. 

Q.    So  there  is  rigging  on  the  Yucatan,  is  there? 

A.  I  don't  know.  I  have  never  even  seen  the 
Yucatan. 

Q.     Never  seen  her? 

A.     That  is,  to  take  a  real  look  at  her. 

Q.  Please  look  at  the  photograph  I  will  show, 
you,  called  "Claimant's  Exhibit  3",  the  Yucatan 
being  in  the  foreground,  and  answer  whether  or  not 
she  has  rigging  on  her. 

A.     She   has   a   very   little   rigging,    yes,    sir. 

Q.     Well,  she  has  some  rigging  anyway. 

A.  She  has  some  rigging.  She  hasn't  a  lot  of 
standing  rigging  and  booms. 
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Q.  If  anything  hit  below  that  six  pounder  point- 
ing out  there,  a  number  of  feet,  the  point  of  the  six 
inch  gun  having  hit  the  dead  light,  that  six  inch 
gun  would  have  been  in  a  position  to  have  caught 
on  the  rigging,  wouldn't  it? 

A.     It  depends  on  how  you  are  out  of  the  water. 

Q.  I  am  asking  a  question.  You  are  an  expert 
on  design.  How  does  that  six  pounder  escape  the 
rigging,  if  she  scraped  along  back  of  the  center  of 
the  sponson? 

A.  Because  the  six  pounder  is  outside  the  line 
in  which  that  ship  hit  our  ship. 

Q.     Towards  the  west? 

A.     Yes,  towards  the  shore. 

Q.  I  thought  you  said  the  boat  hit  way  inside 
the  sponson. 

A.  No,  I  said  hit  inside  the  outer  line  of  the  spon- 
son; tangent  to  that  line  which  is  parallel  to  the  fore 
and  aft  line  of  the  ship.  Touched  inside  the  tangent 
to  that  sponson  which  should  be  parallel  to  the  fore 
and  aft  line  of  the  ship.     May  I  illustrate  that  for  you? 

A.     I  understand  what  a  tangent  is. 

Mr  REED:  Now,  if  the  Court  please,  I  want 
to  make  a  formal  motion  to  strike  out  the  evidence 
of  this  witness,  regarding  the  customs  of  keeping 
those  guns  out  that  way,  because  I  think  it  is  im- 
material. 

COURT:    Very  well. 
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REDIRECT  EXAMINATION 

Questions  by  Mr.  BECKWITH: 

There  are  some  questions  I  neglected  to  ask,  Cap- 
tain. What  was  the  occasion  and  reason  for  the 
board  of  investigation  which  was  held  aboard  the 
Boston,  as  alleged  in  the  pleadings? 

A.  What  was  the  reason  for  the  Board  of  Inves- 
tigation? 

Q.     Yes;  how  did  that  come  to  be  held? 

A.     It  was  held   according  to   Navy  regulations. 

Q.     Written  regulations? 

A.  Written  regulations,  and  also  because  I  tele- 
graphed to  the  Department  for  instructions;  being 
under  State  control,  I  wished  to  know  also  what  the 
Secretary  of  the  Navy  desired,  and  I  telegraphed 
for  instructions  and  got  written  instructions  from 
the  Assistant  Secretary  of  the  Navy  to  go  ahead 
and  hold  a  Court  of  Investigation,  in  accordance 
with  U.  S.  Regulations. 

Q.  What  was  the  purpose  of  this  Board  of  In- 
vestigation? 

A.  To  find  out  what  the  cause  of  the  collision 
was;  whether  or  not  the  Yucatan  was  responsible 
for  the  collision,  and  an  itemized  cost  of  all  repairs 
which  would  have  to  be  made,  in  order  to  repair 
the  damages  done  by  the  collision. 

Q.     Did  this  Board  have  authority  to  call  witnesses? 

A.     It  has  authority   to   call   witnesses,   yes. 
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Q.  What  was  the  cost  of  that  Board  of  Investi- 
gation to  the  State  of  Oregon? 

Mr  REED:  I  object  to  that  because  I  don't  know 
of  any  law — 

COURT:    Let  him  put  it  in. 

A.     The  total  cost  was  $54. 

Q.  Now,  what  was  done  regarding  the  repairs 
to  the  Boston? 

A.  I  asked  for  bids  from  several  firms  here  in 
town  that  do  such  work,  and  received  three  different 
bids,  as  I  remember,  and  accepted  the  lowest  bid 
which  covered  the  work  we  wanted  done. 

Q.     Who  was  that? 

A.  It  was  placed  with  the  Willamette  Iron  & 
Steel  Works. 

Q.     What  was  the  amount  of  that  bid? 

A.     The   amount   of   the   bid   was   $356. 

Q.  Of  what  did  that  bid  consist?  What  was 
the  bid  for?    State  what  the  repairs  were  to  be. 

A.  The  repair  items  were,  forward  starboard  six 
inch  gun  shutters;  renewing  two  steel  plates;  renew- 
ing broken  parts  of  brass  strips  furnishing  new  pack- 
ing for  same;  vertical  plate  on  after  side  of  gun  port 
to  be  faired;  consisting  of  cutting  out  about  twelve 
rivets,  heating  plates  and  bringing  same  back  to 
original  position;  re-driving  the  rivets  removed;  re- 
pairing liner  plates  on  side  of  hull,  which  consist 
of  fairing  same;  renewing  broken  portions  of  half 
round  iron  beading;  repairing  pipe  railing  on  for- 
ward  starboard   six   pounder   gun   sponson,   putting 
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same  in  original  position;  repairs  to  steam  launch; 
renewing  hard  wood  hatch  combing  on  forward  end; 
renewing  pipe  awning  stanchions  in  original  position, 
including  brass  connections  for  same;  renewing  for- 
ward half  of  canopy  of  No.  4  or  5  canvas;  two  cor- 
rugated iron  floor  plates  in  steam  launch;  splicing 
port  boat  boom  with  steel  straps. 

Q.     What  was  the  total  cost?        A.     $356. 

Q.     Have  those  repairs  been  contracted  for? 

A.  They  have  been  contracted  for.  They  have 
been  covered  all  by  written  proposals. 

Q.  Were  they  contracted  for  by  the  Government, 
or  the  State  of  Oregon? 

A.  By  the  State  of  Oregon,  with  authority  of  the 
Naval    Board. 

Mr.  BECKWITH:  Mr.  Reed  is  willing  to  admit 
this  price  is  a  reasonable  price. 

RECROSS  EXAMINATION 

Questions  by  Mr.   REED: 

That  covers  all  the  damage  done? 

A.  Yes,  sir;  that  is  all  the  damage,  as  far  as  I  know. 
I  fully  believe  that  to  cover  all  the  damage. 

Q.     So  there  is  nothing  left  after  this  is  over? 

A.     I  don't  expect  there  can  be  a  possible  thing 
left. 
Questions  by   Mr.   Evans: 

May  I  ask  a  question  or  two?  I  don't  know  where 
the  county's  position  is.     Captain,  were  you  familiar 
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with  the  manner  in  which  the  Yucatan  was  tied  up 
to  the  Globe  Milling  dock  prior  to  and  at  the  time 
of  the  accident? 

A.  I  have  never  inspected  the  lines  the  Yucatan 
had  out.  I  knew  she  lay  just  forward  of  us,  along- 
side of  that  dock,  and  she  was  in  the  habit  of  mov- 
ing forward  and  aft  occasionally  when  she  was  using 
her  different  hatches  for  loading. 

Witness   excused. 

R.  R.  VINEYARD 

A  witness  called  on  behalf  of  the  Libellant  being 
first  duly  sworn,  testified  as  follows. 

DIRECT  EXAMINATION. 

Questions  by  Mr.  BECKWITH: 

Were  you  an  enlisted  man,  a  member  of  the  Ore- 
gon Naval  Militia  on  March  3,  1914? 

A.     Yes,   sir. 

Q.     What  was  your  position  at  that  time? 

A.    Ship's  keeper  at  the  time. 

Q.    What  was  your  rating  in  the  Naval  Militia? 

A.     Master  at  Arms. 

Q.  Master  at  Arms  is  a  sort  ot  policeman  on  the 
ship?     Where  were  you  at  the  time  of  this  accident? 

A.    On  the  forecastle  of  the  Boston. 

Q.    On  the  forecastle  of  the  Boston? 

A.    Yes,   sir. 

Q.  Now,  using  these  two  models  of  ships  here 
for  illustration,  come  here  and  show  what  was  done? 
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A.  (Arranging  blocks)  As  near  as  I  remember, 
the  Yucatan  lay  in  a  position  about  like  that.  The 
Boston  lay  here.  The  relative  distance  between 
the  bow  of  the  Boston  and  the  dock,  I  don't  remem- 
ber, but  I  imagine  in  the  neighborhood  of  90  or  100 
feet. 

Q.    Where  were  you  standing? 

A.  I  was  standing  right  here  on  the  forecastle  of 
the  Boston;  at  the  time  she  gave  her  first  signal  for 
the  draw,  I  was  at  the  mess  table,  and  got  up,  and 
left  the  mess  table,  and  went  out  on  the  forecastle, 
and  watched  the  Yucatan  pass.  When  I  came  out 
on  the  forecastle,  the  Yucatan  was  swinging  on  her 
stern  line,  and  in  a  position  about  like  that.  Swung 
around  slowly  in  such  a  manner. 

Q.  Show  where  that  stern  line  was  fastened  on 
the  Yucatan. 

A.  Well,  the  stern  line  was — this  is  not  hardly 
the  proportion  here.  I  believe  that  this  cleat  that 
the  Yucatan  was  fastened  to  was  further  up  on  the 
dock  than  where  this  shows  it.  Was  fastened  in  this 
manner,  and  swung  on  her  stern.  She  reached  a  posi- 
tion about  here,  if  I  remember  correctly,  when  the 
captain  sounded  the  second  signal  for  the  bridge. 
When  she  reached  a  position  about  like  this,  she  sounded 
the  danger  signal.  At  the  time  of  sounding  the  dan- 
ger signal,  I  heard  them  give  a  signal,  that  is  merely 
a  jangle  of  bells,  to  the  engine  room.  Now,  I  imag- 
ine to  start  his  engines  up  with  more  speed.  She 
reached  this  position,  and  started  to  go  ahead  with 
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a  sidewise  motion.  He  had  cast  off  about  here,  and 
came  to  the  sidewise  motion,  raking  two  or  three 
piles  on  the  Globe  Mill  dock  right  in  here,  with  the 
stern,  but  not  to  do  any  perceptible  damage;  proceed- 
ed on  a  motion  something  on  this  manner,  catching 
us  at  a  point  about  here  on  our  bow,  with  his  star- 
board side  of  the  ship  about  amidships;  throwing 
us  against  the  dolphin  on  the  other  side  of  the  ship, 
and  we  came  back  slowly,  and  he  started  to  straighten 
out,  at  the  same  time  raking  the  forward  sponson 
on  the  starboard  side  of  the  Boston,  and  the  stern 
hitting  the  six  inch  gun,  just  after  of  it,  and  then 
veering  off  in  a  manner  of  this  sort. 

Q.     Did  he  hit  the  search  light  rail? 

A.  That  I  am  not  certain.  He  must  have  hit 
the  searchlight  rail,  because  it  was  damaged. 

Q.  Well  did  you  see  anything  happen  to  the  steam 
launch? 

A.     I  couldn't  see  from  where  I  was  standing. 

Q.     Did   you  see  his  boom  swinging  any? 

A.     Yes. 

Q.     What  did  you  see? 

A.  I  saw  at  the  time  he  hit  our  sponson,  I  heard 
something  snap.  A  line  I  suppose,  was  steel  cable, 
or  his  rigging  snapped,  and  saw  the  boom  dangling. 

Q.     What  was  on  the  end  of  the  boom? 

A.     His  cargo  hook,  I  imagine. 

Q.     His  cargo  hook? 

A.  Or  a  block.  I  couldn't  clearly  say  whether 
a  cargo  hook  or  a  block. 
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Q.  Did  you  stay  on  the  forecastle  of  the  Boston 
all   the   time? 

A.  No,  sir;  as  soon  as  he  reached  a  position  about 
like  this,  I  mounted  up  on  the  superstructure. 

Q.  Then  what  did  you  do?  What  did  you  see 
there? 

A.  The  boat  had  reached  a  position  about  like 
this,  and  was  all  clear  of  us  by  then. 

Q.  Did  you  see  his  cargo — or  that  hook  swing- 
ing at  all? 

A.    Swinging,    yes,    sir. 

Q.  Where  was  the  hook  at  that  time?  In  what 
position  was  the  hook? 

A.     Hook? 

Q.     Yes. 

A.  It  was  swinging  back  and  forth  in  the  air; 
from  the  end  of  his  cargo  boom. 

Q.  Was  the  hook  swinging  anywhere  near  the 
canopy  of  the  Boston's  steam  launch? 

A.  He  was  past  the  steam  launch;  I  imagine  about 
down  to  here  by  then. 

Q.    Was  the  boom  on  a  foremast  or  a  mainmast? 

A.     On  his  mainmast. 

Q.  About  where  did  the  six  inch  gun  of  the  Bos- 
ton strike  the   quarter  of  the   Yucatan? 

A.  It  is  shown  in  the  photograph.  Well,  I  imag- 
ine about  midships;  I  couldn't  say  clearly. 

Q.  Have  you  seen  the  scratches  or  marks  on  the 
Yucatan   since   then? 
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A.  Yes,  I  have  noticed  on  several  occasions,  a 
long  scratch  along  the  side  of  the  Yucatan? 

Q.  Show  us,  from  Claimant's  Exhibit  4,  about 
where  the  six  inch  gun  of  the  Boston  struck  it. 

A.     On  this  side  of  the  ship. 

COURT:    Which   side? 

A.     On  the  port  side. 

COURT:    About  midships? 

A.  About  midships;  would  be  about  in  here.  Now 
there  is  a  line  running  from  here,  on  aft,  sort  of  a 
crease  on  the  Yucatan,  which  was  left  by  the  six 
inch  gun. 

Q.    You  saw  the  piano  since  this  accident,  did  you? 

A.     Yes,  sir. 

Q.    Would  you  say  it  was  a  complete  loss? 

A.     Yes,    sir. 

Q.     Where  was  the  mate  on  the  Yucatan? 

A.     Which   one? 

Q.     The   second   mate? 

A.     Tending  the  stern  line. 

Q.  The  Yucatan  made  two  signals  to  the  bridge, 
and  then  gave  the  danger  signal?  A.     Yes,  sir. 

Q.    And  she  was  turning  all  the  time?  A.    Yes. 

Q.  About  what  angle  was  she  from  her  dock  when 
she  blew  for  the  bridge  the  first  time? 

A.     The  angle  of  about  30  degrees,  I  imagine. 

Q.  What  angle  was  she  when  she  blew  the  sec- 
ond signal  for  the  bridge? 

A.  About  100  or  110  degrees;  120;  somewhere 
in  there.     I  cannot  say  exactly. 
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Q.  About  what  angle  was  she  when  the  danger 
signal  was  sounded? 

A.  In  the  neighborhood  of  150  or  160  degrees; 
possibly  more;  I  couldn't  say  precisely. 

CROSS  EXAMINATION 

Questions  by  Mr.  REED: 

Mr.  Vineyard,  did  you  see  any  cause  for  the  dan- 
ger signal?  A.     Beg   pardon? 

Q.  What  was  the  condition  of  the  bridge  when 
the  danger  signal  was  blown? 

A.  When  the  danger  signal  was  blown,  I  couldn't 
see  the  bridge  from  where  I  was  standing.  I  was 
still  on  the  forecastle.  I  didn't  see  the  bridge  until 
after  I  had  mounted  up  on  the  superstructure. 

Q.     How  was  the  bridge  then? 

A.  She  was  in  a  position  about  like  that  (indi- 
cating)   just   opening. 

Q.     Just   beginning   to   open? 

A.  Just  beginning  to  open.  You  could — there 
was  a  space  in  between  the  two  lifts  on  either  side; 
oh,  it  was  in  a  position,  I  imagine,  about  like  that 
(indicating). 

Q.  Can  you  use  words  to  describe  it,  so  the  sten- 
ographer can  get  it?    Could  you  jump  across  it? 

A.  No,  I  couldn't  jump  across  it.  I  imagine 
was  a  distance  between  the  two  spans  of  about  15 
feet. 

Q.     That  view  that  you  had  of  the  bridge,  as  I 
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understand  it,  was  after  the  danger  signal  blew,  and 
after  you  had  gone  to  the  superstructuer  to  see? 

A.     Yes,  sir. 
Questions  by  Mr.  EVANS: 

Now  in  describing  the  position  of  the  Yucatan, 
when  she  was  casting  off,  you  illustrated  that  with 
the  models  here,  and  the  line  from  the  model  of  the 
dock.  Do  you  understand  that  the  stern  line  was 
extending  at  right  angles  to  the  beam  of  the  ship 
over  towards  the  dock,  or  was  it  reaching  out  astern? 

A.  It  was  reaching  around  the  stern,  I  would  say, 
to  these  chocks  on  the  other  side. 

Q.     Let  me  show  you  Claimant's  Exhibit  2,  which 
has  been  identified  as  showing  the  stern  of  the  Yuca- 
tan, to  the  left  of  the  picture,  with  the  stern  line, 
the  hawser  that  runs  across  to  the  cleat. 

A.  You  wish  me  to  state  where  the  line  was  at 
the  time  he  was  turning? 

Q.    Yes. 

A.  Instead  of  passing  from  this  cleat — it  don't 
show  where  made  fast,  I  suppose  on  the  dock.  In- 
stead of  fastening  on  the  cleat,  as  shown  in  the  pict- 
ure, it  had  to  run  to  the  chock  on  the  other  side  of 
the  ship;  that  is,  to  the  stern  of  the  ship;  there  is  two 
chocks,  one  on  each  side. 

Q.    And  was  a  chock  on  each  side  of  the  ship? 

A.  On  the  ship  on  this  side  over  here,  not  visible 
in  the  pictur. 

Q.  That  would  be  considering  the  photograph 
of  the  ship,  starboard  or  port  side? 
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A.     Starboard   side. 

Q.  But  it  was  extending  from  that  chock,  back 
towards  the  cleat  on  the  dock,  was  it  not? 

A.     Yes,   sir. 

Q.     About  what  length  of  line? 

A.     I  can't  say  exactly. 

Q.     Well,    approximately,    how    much? 

A.  Why,  I  imagine  he  had  from  the  chock  to 
the  cleat  on  the  dock,  he  must  have  had  50  or  60  feet 
of  line  out;  possibly  more. 

Q.     50  or  60  feet  of  line? 

A.     Possibly   more. 

Q.  And  as  his  vessel  began  to  turn,  do  you  know 
whether  or  not  the  winch  was  being  operated  to  shorten 
this  line? 

A.     Yes,  sir. 

Q.  What  effect  would  that  have  on  the  vessel? 
Would  it  pull  it  towards  or  away  from  the  Boston? 

A.  Well,  it  would  pull  it  forward  and  away  from 
the  Boston. 

Q.     Could  you  illustrate  it  here  with  a  string? 

A.  The  string  made  fast  here.  Of  course,  this 
tack  you  have  here- — the  chock  was  really  about  in 
this  position,  making  fast  here.  This  line,  instead 
of  extending  down,  was  extending  in  this  manner. 

Mr.   REED:     Please  say  the  directions. 

A.  Around  the  stern  of  the  ship  and  taking  up 
on  the  winch,  you  draw  it  in,  at  the  same  time  pull- 
ing it  around. 

Q.    Yes,  but  let's  begin  at  the  first.     When  the 
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captain  gets  ready  to  cast  off  here,  he  orders  the 
line  from  the  bow  cast  loose,  does  he  not? 

A.     Yes,   sir. 

Q.  Now,  then,  when  you  are  just  casting  off  that 
bow  line,  what  position  is  the  stern  line?  Is  it  extend- 
ing sternmost  or  is  it  extended  at  right  angles  to  the 
beam? 

A.     Extending  stern. 

Q.  And  when  he  gives  the  order  to  cast  off  for- 
ward, then  your  winch  would  begin  to  work  the  stern 
line,   would   it  not? 

A.  The  stern  line  prior  to  that;  as  a  general  rule, 
I  believe  there  is  two  stern  lines  out,  one  from  the 
chock  of  the  starboard  line,  and  one  from  port.  The 
stern  line  from  the  starboard  line,  in  this  particular 
case  had  been  moved  forward  in  order  to  swing  the 
ship;  had  to  be  in  order  to  swing  the  ship  on  the  stern. 

Q.  What  I  am  getting  at,  would  the  effect  on  the 
vessel,  when  you  begin  to  turn  the  ship  here — I  want 
to  know  whether  or  not  the  boat  will  be  pulled  in 
closer  towards  the  Boston  at  any  time  during  the 
operation  beginning  from  the  first  up  to  the  last? 

A.     No,  sir. 

Q.     It  would  not?        A.     No,  sir. 

Q.     It  would  just  be  held  taut  up  to  the  cleat? 

A.  If  anything,  she  would  be  pulled  forward  a 
little,  be  pulled  forward  on  account  of  the  line  placed 
in  the  chock  ahead. 

Q.  Wouldn't  that  depend  on  at  what  point  she 
was  attached   to   the   dock?    She  was  attached  to 
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the  cleat,  apparently,  from  this  photograph.  It  was 
astern.  A.    Yes. 

Q.  Wouldn't  the  vessel  naturally  be  pulled  back 
towards  that  cleat  for  a  perceptible  distance? 

A.  I  don't  think  a  captain,  or  any  seafaring  man, 
would  attempt  to  swing 

Mr.  REED:  I  object  to  this.  This  is  taken  when 
the  Yucatan  was  fast  to  the  dock,  and  is  different, 
and  for  that  reason  cannot  be  used. 

Mr.  EVANS:  That  is  what  I  want  to  find  out. 
I  don't  know. 

A.  If  you  attempted  to  try  to  swing  from  here, 
you  would  have  to  come  back.  That  is,  come  back 
sufficiently  to  give  you  a  purchase  on  that  line  to  swing 
around. 

Q.  Whether  that  was  done  in  this  case  or  not, 
you  don't  know,  do  j^ou? 

A.  I  think  it  was,  because  he  couldn't  have  swung, 
unless  he  did. 

Q.  Now,  then,  at  the  time  the  first  signal  was 
given,  had  he  cast  loose  the  stern  line  or  not? 

A.    No,   sir. 

Q.  At  the  time  the  second  signal  was  given  had 
he  cast  off?  A.     No,  sir. 

Q.  At  the  time  the  danger  signal  was  given  had 
he  cast  off? 

A.  Well,  now,  I  couldn't  say  exactly  whether 
it  was  or  not.  It  was  a  matter  of  about  five  or  six 
seconds  between  the  time  the  order  came  to  cast 
off  the  stem  line,  and  the  danger  signal,  and  I  don't 
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remember  clearly  whether  before  or  after  the  danger 
signal. 

Q.  But  you  feel  fairly  sure  that  at  the  time  he 
gave  the  second  signal,  he  was  approximately  around 
about  120  degrees,  on  an  angle,  somewhere  near  that? 

A.     Yes,   sir. 

Q.  You  have  been  to  sea  with  Captain  Paulsen, 
haven't  you? 

A.     As  a  passenger,  yes,  sir. 
Questions  by  Mr.  REED: 

Mr.  Vineyard.  I  want  to  ask  you  whether  you 
were  looking  at  the  Yucatan  when  she  blew  her  first 
signal  for  the  bridge?  Do  you  remember  anything 
about  the  movement  of  the  lines  before  the  danger 
signal? 

A.  There  was  no  movement  of  the  lines  before 
the  danger  signal,  as  far  as  I  know,  because  when 
he  sounded  the  first  signal,  I  was  still  in  the  mess  room. 

Q.     You  were  in  the  mess  room,  and  couldn't  see? 

A.     No,   sir. 

Q.    You  ran   out  when   the  danger  signal  blew? 

A.  No,  sir;  I  went  out;  walked  out,  just  after  he 
sounded  the  first  signal  for  the  bridge. 

Q.  I  want  to  ask  you  another  thing.  After  you 
were  looking  at  it,  isn't  it  a  fact  that  the  line  on  which 
this  boat  was  swung  that  was  worked  on  a  winch, 
was  moved  south  on  the  dock  at  least  120  feet  to 
another  cleat  or  cavel  up  there? 

A.     I  couldn't  say. 

Q.     You   don't   know   whether   it   did   or   didn't? 
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A.     No,   sir. 

Q.     You    weren't    looking?        A.     No,    sir. 

Q.  So  you  are  not  saying,  are  you,  he  was  made 
fast  to  any  cleat,  and  stayed  in  any  cleat  where  the 
tack  is  put  in  that  board? 

A.     I  couldn't  say,  because  I  couldn't  see  the  cleat. 

Q.  You  are  not  saying  he  stayed  fast  to  any  cleat 
shown  in  any  photograph?        A.     No,  sir. 

REDIRECT  EXAMINATION 

Questions  by  Mr.   BECKWITH: 

You  are   acquainted   with   the  second   mate? 
A.     Yes,  sir. 

Q.  And  so  you  were  out  on  the  forecastle  to  see 
him  go  by?        A.     Yes,  sir. 

Witness  excused. 

G.  A.  HOFFMAN 

A  witness  called  on  behalf  of  the  libellant,  being 
first  duly  sworn,  testified  as  follows. 

DIRECT  EXAMINATION 

Questions  by  Mr.  BECKWITH: 

What    is   your   occupation,    Mr.    Hoffman? 
A.     Filer's  Music  House. 

Q.     What  position  do  you  occupy  with  them? 
A.     In  the  sales  department;  have  charge  of  the 
sales   department. 
Q.     Are  you  familiar  with  the  value,   the  prices 
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of  the  auto-pianos,   similar  to   the   one   which  was 
destroyed   on   the   Boston?        A.     I   am. 

Q.     What  is  the  price,  the  sales  price? 

A.     The  retail  price  is  $750. 

Q.  Has  a  new  piano  been  placed  aboard  the  Bos- 
ton to  replace  this  old  one? 

A.     I  don't  know. 

Q.  Did  you  see  the  one  that  came  back  from 
the  Boston?        A.     No,  sir. 

Witness  excused. 
E.  J.  GAVIN 

Recalled  for  further 

DIRECT  EXAMINATION 

Questions  by  Mr.   BECKWITH: 

This  morning  we  were  talking  about  the  distance 
of  the  port  quarter  of  the  Boston  from  the  harbor 
line.  Now,  state  what  was  the  distance  from  the 
outermost  part  of  the  Boston,  the  hull  of  the  Bos- 
ton,  from  the  harbor  line. 

A.    At  the  greatest  distance? 

Q.     Of  the  hull,  yes. 

A.     That  would  be  66  feet  from  here. 

COURT:  Wasn't  the  Boston  more  than  six  feet 
wide? 

A.  That  is  all  she  is  there,  your  Honor.  And 
sixty  on  the  otherside. 

Q.     The  outermost  point  was  the  stern,  then? 

A.     Yes,  on  account  of  the  angle  in  here  of  the 
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harbor  line,  you  see  would  bring  us — this  is  a  smaller 
angle  here  than  here,  and  this  is  the  greatest  distance 
between  the  ship  and  the  harbor  line,  which  is  sixty 
feet,  and  across  the  stern  is  only  six  feet;  so  really 
the  furthest  part  out  in  the  stream,  would  only  be 
sixty  six  feet  at  that  time. 

COURT:    What  is  the  beam  of  the  Boston? 
A.     The  beam  here,  sir,  is  about  42  feet. 

COURT:    What  is  it  there  at  the  stern? 

A.    Six  feet. 

Q.  But  after  you  get  beyond  the  bulge,  beyond 
the  curve? 

A.  This  is  not  really  the  curve  of  the  stern  of 
the  ship.  It  comes  in  closer  than  that.  You  see 
this  is  drawn  nearer  to  scale,  clear  from  here,  nearly 
the  same  position  clear  to  the  stern.  It  isn't  riding 
that  way;  when  it  comes  here,  starts  gradually  taper- 
ing in,  has  an  overhanging  stern,  and  really  across 
right  here  is  only  six  feet  wide. 

COURT:    How  far  would  it  be  20  feet  forward? 
A.    20  feet  up  here? 

COURT:    Yes. 

A.  Would  probably  be  in  the  neighborhood  of 
20  feet  wide,  and  up  here  again  would  be  30  and  so 
on  up  to  midship  line,  which  would  be  the  widest 
part,  would  be  about  42  feet,  and  then  after  she  comes 
to  here  again,  it  starts  tapering  again. 
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CROSS  EXAMINATION 

Questions  by  Mr.  REED: 

That  boat  is  sharp  at  both  ends,  isn't  it? 

A.  No,  sir;  not  particularly  sharp.  The  bow, 
of  course,  is  sharp,  and  then  it  goes  down  to  the  first 
quarter  of  the  ship. 

Q.     I   know,   but  almost  so,   isn't  it? 

A.     Yes,  sir. 

Q.     Looks  that  way  to  a  landsman,  anyway? 

A.    Very  nearly;  only  six  feet  width  across. 

Witness  excused. 

LIBELLANT  RESTS. 

CAPTAIN   A.   C.   PAULSEN 

A  witness  called  on  behalf  of  the  Claimant,  being 
first  duly  sworn,  testified  as  follows: 

DIRECT  EXAMINATION 

Questions  by  Mr.  REED: 

Please  state  your  occupation? 
A.    Master  mariner. 


Q 
A 

Q 
A 

Q 
A 

Q 


How  long  have  you  been  a  master  mariner? 

I  got  my  first  command  in  1903. 

1903?    What  ship  was  that  on? 

That  was  on  the  sailing  ship. 

What? 

A  sailing  ship  to  San  Francisco. 

Where  did  she  run? 


118  North  Pacific  Steamship  Company 

(Testimony  of  Captain  A.  C.  Paulsen) 

A.  She  ran  between  San  Francisco  and  Puget 
Sound. 

Q.     What  other  boats  have  you  had  command  of? 

A.  Why,  another  saihng  ship,  a  larger  ship  we 
called  the  Reaper. 

Q.     What  tonnage  did  she  have?        A.     1500. 

Q.     What  other  boat? 

A.     The  George  W.  Elder. 

Q.     How  long  were  you  on  the  Elder? 

A.     I  was  on  the  Elder  nine  months. 

Q.  Where  did  you  run?  Where  was  the  Elder's 
run? 

A.     Between  coastwise,  Portland  and  San  Diego. 

Q.     And   San   Francisco? 

A.     San  Francisco  and  San  Pedro. 

Q.     San  Pedro.     Before  1903— did  you  say  1903? 

A.     Yes. 

Q.     How  long  have  you  been  at  sea? 

A.     Nine  years. 

Q.     How  old  are  you.  Captain?        A.    35  years. 

Q.  As  I  understand  your  figures,  then,  you  have 
been  in  charge  as  master  mariner  for  11  years,  and 
you  were  at  sea  nine  years  before  that? 

A.     Yes,  sir. 

Q.     That  is  20  years?        A.     About  20  years. 

Q.     Do  you  hold  a  license?        A.     Yes,  sir. 

Q.  From  the  Government  for  the  handling  of 
ships?  A.     Yes,  sir. 

Q.    Well,  at  the  present,  what  is  your  occupation? 

A.     Beg   pardon? 
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Q.     What  ship  are  you  in  charge  of  now? 

A.     Steamer  Yucatan. 

Q.     The  ship  we  are  talking  about? 

A.     Yes,  sir. 

Q.     You  hold   a  license   as  captain,   master? 

A.     Yes,  sir. 

Q.  State  what  local  harbor  licenses  as  pilot  you 
hold? 

A.  Well,  I  hold  a  local  license  for  the  Portland 
harbor. 

Q.    What  else? 

A.  Columbia  River  Bar,  as  far  as  Astoria,  San 
Francisco,  San  Pedro,  San  Diego  and  a  master  license, 
unlimited  master's  license  for  steam  and  sailing  vessels. 

Q.  Now,  on  March  3rd,  you  had  no  local  license 
for   the   harbor   of   Portland.        A.     No,    sir. 

Q.  But,  at  that  time,  did  you  have  a  license  for 
these   other   places?        A.     Yes,   sir. 

Q.    All   of  them?        A.     All  of  them. 

Q.  How  long  after  the  3rd  of  March  did  you 
apply  for  your  local  license — about? 

A.    About  two  weeks. 

Q.     Do  you  remember  what  date  it  was? 

A.     No,    I   don't.     It   is   on   the   license. 

Q.  The  Boiler  Inspectors  fined  you,  I  believe, 
for  not  having  a  license? 

A.     No,  the  Collector  of  Customs  fined  me. 

Q.  Well,  did  they  issue  your  license  before  or 
after  that  time  had  expired?        A.    Afterward. 

Q.    After,   as  soon  as  it  was  expired? 
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A.     Yes,  sir. 

Q.  Now,  then,  in  moving  vessels  in  the  Portland 
harbor,  I  believe  the  regulations  call  for  a  local  pilot? 

A.    Yes,  sir. 

Q.  And  when  you  call  for  a  local  pilot,  is  there 
any  charge  for  it,  for  the  pilot  that  goes  with  ships 
that  move  around  the  harbor? 

A.  Not  for  our  ships;  not  for  ships  that  run  here 
regularly. 

Q.  How  long  had  you  been  master  of  the  Yucatan 
previous  to  the  3rd  of  March? 

A.     About  eight  months. 

Q.  About  eight  months;  and  just  previous  to  that 
on  the  Elder?  A.     Yes,   sir. 

Q.  And  they  are  both  owned  by  the  same  com- 
pany, I  believe?  A.     Yes,  sir. 

Q.     And  which  is  the  biggest  boat? 

A.     The  Yucatan. 

Q.     What  is  her  tonnage? 

A.    3500   gross   tons. 

Q.  "Well,  during  that  eight  months,  had  you  called 
frequently  at  the  Globe  dock? 

A.    Yes  very  frequently. 

Q.  Had  you  ever  used  any  method  of  handling 
the  boat  at  the  dock,  except  that  described  by  Mr. 
Vineyard? 

A.  Not  getting  away  under  our  own  steam,  we 
always  got  away  that  way. 

Q.  Sometimes,  are  you  there  without  your  own 
steam? 
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A.     Once  in  a  great  while  we  have  a  tow  boat. 

Q.  How  do  you  work  it  when  you  haven't  steam? 
Have  a  tow  boat? 

A.  When  we  have  no  steam,  yes,  we  have  a  tow- 
boat. 

Q.     Have  a  tow  boat?  A.     Yes. 

Q.  Yes,  but  when  you  have  steam,  do  you  always 
go  under  your  own   power?        A.     Yes. 

Q.  Now,  Captain,  state  what  line  it  was  that  was 
used  by  you  on  the  3rd  of  March  at  this  time,  what 
lines  were  cast  off,  and  what  lines  were  used? 

A.     Why,  getting  under  way  you  mean? 

A.     Yes,  when  you  left  the  Globe  dock. 

Q.  Well,  about  five  minutes  before  we  got  ready 
to  leave  the  dock,  we  run  out  what  we  call  a  stern 
spring. 

Q.     You  put  it  out? 

A.  We  run  out  what  we  call  a  stern  s'pring  from 
the  offshore  side,  on  the  ship,  the  after  chock,  run 
around  the  stern,  and  run  it  up  half  ways  on  the 
dock  and  heave  it  tight.  After  that  is  run,  we  let 
go  everything,  head  line  and  stern  lines  and  start 
very  slow  astern,  in  order  to  help  the  stern  in  towards 
the  dock,  to  get  the  head  to  swing  off,  and  we  keep 
this  line  tight  all  the  time  to  help  the  stern  go  up 
along  the  dock  and  get  head  on.  That  is  the  only 
line  we  had  out  swinging. 

Q.  About  where  is  that  cleat  or  cavel  on  the  dock? 
How  far  towards  the  steel  bridge  from  the  usual 
place? 


122  North  Pacific  Steamship  Company 

(Testimony  of  Captain  A.  C.  Paulsen) 

A.  I  don't  know  how  long  the  dock  is,  but  I  should 
judge  about  150  feet  up  the  dock. 

Q.     How  long  is  the  Yucatan?        A.     336  feet. 

Q.     You  can  guess  then  about  where  you  took  it  up? 

A.    About  where, 

Q.  Well,  state  what  occurred  now.  Captain,  at 
this  time,  in  regard  to  the  whistles  and  the  bridge, 
and  the  whole  story. 

A.  When  I  got  ready  to  leave  the  dock,  we  had 
our  lines  run,  and  I  gave  the  signal  for  the  bridge 
to  open;  let  go  all  lines. 

Mr.  EVANS:  Would  the  Court  be  willing  to  go 
down  with  the  stenographer  while  the  Captain  is 
giving  his  testimony  on  board  the  ship,  and  let  him 
describe  on  the  premises  there  just  what  was  there 
at  that  time,  or  do  you  feel  you  can  get  a  clear  enough 
understanding.  We  will  be  glad  to  furnish  the  con- 
veyances, if  the  Court  feels  it  is  worth  the  time. 

COURT:  I  will  leave  that  to  counsel.  Mr.  Reed 
says  he  is  very  anxious  to  get  through  with  this  wit- 
ness before  six  o'clock. 

Mr.  REED:  I  will  be  very  glad  to  have  that  done, 
but  the  Court  can  look  at  the  boat  at  any  time. 

COURT:     He  can  show  from  here. 

WITNESS:  I  can  illustrate  from  the  model  (ar- 
ranging blocks).  That  is  the  position  the  ship  would 
be  in  when  tied  up  to  the  dock;  laying  alongside  of 
the  dock,  we  have  a  line  out  from  this  quarter  in  here. 

COURT:    A  stern  line. 

A.    And  another  short  line  from  here  and  in  here, — 
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either  way  we  can  get  hold  of  the  dock— what  we 
call  our  stern  lines.  Ahead  here,  we  have  a  line 
from  here,  leading  down  this  way,  another  line  lead- 
ing up  this  way,  our  head  line.  When  we  get  ready 
to  leave,  we  run  our  stern  spring  from  our  offshore 
quarter. 

COURT:  That  is  on  the  starboard  side  of  the 
boat. 

A.  That  is  on  the  starboard  side  of  the  boat,  sir, 
up  as  far  on  the  dock  as  we  can,  just  about  midships, 
I  should  judge  about  150  feet,  and  heave  this  well 
tight  on  the  capstan,  steam  capstan  on  the  deck. 

Mr.   EVANS:    Explain  that  to  the   Court. 

A.  After  it  comes  over  or  comes  aboard  the  steam 
capstan,  and  it  is  held  tight,  and  when  that  is  held 
tight,  we  let  go  everything,  stern  lines  and  head  line 
all  together,  and  go  very  slow  on  the  engines,  and 
that  brings  the  stern  in  towards  the  dock,  say,  about 
this  way,  and  at  the  same  time  we  heave  on  our  stern 
spring.  That  will  bring  the  stern  up  this  way — 
up  this  way.  We  let  go  all  our  lines  except  that  spring , 
and  when  the  ship  was  about  this  far,  I  blew  the 
first  time  for  the  bridge. 

Q.     How  far  out  was  that? 

A.  About  20  degrees,  something  like  that.  The 
bridge  didn't  open  that  time.  I  didn't  pay  much 
attention  to  it.  I  thought  it  would  open  when  it 
got  ready;  and  we  kept  on  going  at  the  same  or  swing- 
ing turn,  until  the  ship  was  about  80  or  90  degrees, 
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and  I  blew  the  second  time  for  the  bridge,  the  ship 
still  swinging  with  the  current  and  the  wind,  and 
still  heaving  on  this  line.     When  she  came  down  this 
way,  so  we  couldn't  use  our  line  any  more,  and  just 
about  here  would  be  a  proper  time  to  let  go,  about 
120  degrees,  110  or  120  degrees,  which  would  have 
been  the  proper  time  to  let  go,  but  the  bridge  wasn't 
open,  when  I  blew  the  danger  signal,  and  a  very  short 
time  after  I  blew  the  danger  signal,  the  bridge  com- 
menced to  open,  and  I  gave  a  bell  for  full  ahead, 
full  speed  ahead,  the  current  setting  down  this  way, 
and  the  wind  setting  down  this  way  both  kind  of  got 
the  ship  out  in  a  postion  like  this,  and  before  we  could 
get  sufficient  headway  on  her  to  clear  her,  we  went 
ahead  full  speed  on  port  helm,  as  we  call  it,  in  order 
to  swing  the  stern  out  to  clear  the  Boston  here.     The 
gun  scraped  for  about  30  feet  or  25  feet  on  the  Yuca- 
tan's side,  as  she  swung  out  there,  with  the  helm 
aport.    And  coming  this  way,  our  after  boom  that 
he  spoke  about,  we  have  a  guy;  here  is  our  boom; 
this  boom  being   on   the  offshore  side — that  would 
be  the  offshore  side — is  never  over  the  side    of    the 
vessel — is    never    over    the    vessel's    side.     Swinging 
here  we  had  a  guy  on  her  midships,  and  another 
guy  extending  out  here,  made  fast  to  an  eye  bolt 
here,  right  at  the  ship's  line,  extending  out  three  or 
four   inches,    something   like   that,    swinging   around 
this  way,  and  going  ahead,  the  corner  gun  caught 
in  this  guy  on  the  outside  part  of  the  guy,  rather 
this  inside  guy,  and  caused  the  boom  to  swing  out, 
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and  the  hook  caught  in  the  canopy  of  the  steam 

launch. 

Q.  Captain,  I  will  show  you  Claimant's  Exhibit 
4  and  ask  you  which  cargo  boom  it  was  on  there 
that  did  that?     Identify  it. 

A.     This  after  one. 

Q.     The  most  aft  of  all? 

A.     The  most  aft  of  all  here. 

Mr  REED:  I  want  to  offer  in  evidence  the  month- 
ly meteorological  report  of  Mr.  Beall's.  Mr.  Beall 
is  out  of  town.  This  shows  the  direction  of  the  wind 
and  the  height  of  the  river  that  day.  Here  is  the 
wind  northwest. 

Marked  ''Claimant's  Exhibit  5." 

Mr  REED:  I  offer  it  in  evidence  to  show  the 
stage  of  the  water.  It  shows  ten  feet  above  zero — 
and  the  general  direction  of  the  wind  during  the 
month. 

Q.  Now,  Captain  which  way  was  the  wind  on 
the  3rd  of  March? 

A.     About  southeast. 

Q.     Was  there  any  wind  that  day? 

A.     Oh,  about  15  miles. 

Q.  What  happened  to  the  Yucatan  from  the 
contact  with  the  gun? 

A.  Why,  we  tore  two  plates  and  bent  two  frames, 
tore  out  four  dead  eyes,  and  dented  two  more. 

Q.  Do  you  know  what  the  approximate  cost 
of  reapiring  it  will  be? 
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A.  Well,  I  had  a  bid  from  the  Iron  Works  in 
Portland  here.     They  estimated  it  would  cost  $3200. 

Q.     $3200.00?  A.     Yes. 

Q.     When  did  you  do  that? 

A.     A  short  time  ago. 

Q.     When?        A.     Yesterday. 

Q.     Did  the  men  go  up  there  and  look  at  the  boat? 

A.     Yes,   sir. 

Q.    From   the   Willamette   Iron   Works? 

A.     Portland   Iron  Works. 

Q.  Portland  Iron  Works.  Well,  there  were  three 
plates.  Were  there  three  or  four  plates  taken  out, 
cracked? 

A.  Two  plates  were  cracked,  and  two  plates  were 
dented. 

Q.  Now,  Captain,  I  want  to  get  right  on  this. 
As  I  explained  to  the  Court,  I  don't  know  much 
about  that  damage  business.  I  thought  we  figured 
it  $1200.  Did  he  come  up  and  investigate  this? 
Who  was  it  did  it? 

A.  I  sent  for  him  to  come  do^^Tl  and  give  me  an 
estimate  of  the  cost  of  it. 

Q.     Do  you  know  his  name? 

A.  No,  I  don't  know  his  name.  I  have  a  letter 
here  to  show. 

Q.  Well,  I  may  have  to  amend  our  libel  in  that 
matter  a  little  later. 

A.  I  have  another  estimate  from  San  Francisco, 
and  I  sent  a  wire  down  to  telegraph  me  the  partic- 
ulars and 
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Q.  I  don't  know  that  they  want  you  to  tell  what 
your  boss  said. 

Mr.  EVANS:  It  seems  to  me  all  this  testimony 
about  what  somebody  told  him  it  would  cost  to  re- 
build this  ship  over  again  is  incompetent.  If  these 
men  were  here  to  testify,  of  course  it  might  have 
some  value,  but  statements  of  this  kind  don't  seem 
to  me  to  be  of  much  value. 

CROSS  EXAMINATION 

Questions  by  Mr.  EVANS: 

Has  the  vessel  been  repaired? 

A.    No,  sir. 

Q.     You  haven't  spent  anything  on  it? 

A.     No,  sir. 

Q.  Didn't  consider  the  damage  was  sufficiently 
serious  to  warrant  it? 

A.     It   was  repaired   temporarily. 

Q.  What  has  been  your  custom,  if  you  have  a 
custom,  in  casting  off  when  you  are  headed  upstream? 
above  any  of  these  bridges  through  which  you  want 
to  pass?  Do  you  whistle  before  you  start  your 
engines  going? 

A.     Yes,  sir;  the  harbor  regulations  call  for  that. 

Q.     What  is  the  whistle  for  the  Broadway  Bridge? 

A.  One  long  whistle,  or  blast  of  the  whistle  about 
six  seconds,  and  a  short  whistle  and  a  long  whistle. 

Q.     That  is,  one,  one,   one?        A.     Yes,  sir. 

Q.    A  long  and  a  short  and  a  long? 
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A.     Yes,  sir. 

Q.  Could  that  be  mistaken  for  any  other  signal 
a  vessel  would  be  giving  in  port?        A.     No,  sir. 

Q.  Has  it  ever  happened  that  the  bridges  would 
not  respond  to  the  first  signal?        A.     Very  often. 

Q.    Very  often?  A.     Yes,  sir. 

Q.  And  when  you  gave  the  second  whistle,  you 
were  still,  as  I  understand  it,  fastened  with  the  spring 
line.  A.     Yes,  sir. 

Q.  To  the  dock.  And  at  the  time  you  gave  the 
danger  signal,  you  still  were? 

A.     Still  had  a  line  on  the  dock. 

Q.     Still  on  the  dock?        A.     Yes,  sir. 

Q.  The  object  of  giving  the  danger  signal  was 
what? 

A.     Why,  to  notify  the  people  on  the  bridge  that  -  - 

Q.     You  were  whislting  for  that  bridge? 

A.     Yes,  that  we  had  to  give  it  right  away. 

Q.  What  would  have  happened  had  you  held 
taut  your  sternline  without  seating  off? 

A.  We  would  have  swung  in  alongside  the  Bos- 
ton; that  is  what  I  figured  on  at  the  time.  If  a  mer- 
chant ship  had  been  laying  there  at  the  dock,  I  would 
have  hung  onto  my  stern  line,  and  swung  right  up 
against  them,  but  the  Boston  had  guns  protruding 
out  there  at  right  angles  from  the  ship's  side,  and 
I  w^as  kind  of  afraid  of  them;  but  in  any  case  that 
was  the  only  thing  to  do,  to  hang  onto  the  stern  line. 

Q.    And  that  is  what  you  did  do  until  you  got 
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to  where  you  thought  you  were  in  danger  of  colUd- 
ing  with  the  Boston? 

A.  I  still  hung  onto  the  stern  line  until  I  saw 
the  bridge  commence  to  open,  and  I  could  see  I  had 
a  chance  to  go  full  ahead  with  the  ship,  and  get  away 
from  the  Boston  on  a  port  helm,  as  I  explained. 

Q.     So  you  then   started  for  the  opening? 

A.     For  the  draw,  yes. 

Q.  But  you  found  you  hadn't  enough  headway 
to  carry  you  out  in  the  stream  and  through  the  draw? 

A.  Yes,  we  had  enough  headway;  had  enough 
headway  to  carry  us  through  the  darw.  We  got 
through  the  draw  all  right.  The  only  thing  we  scraped 
the  ship's  side  with  that  particular  gun  on  the  Bos- 
ton. 

Q.  By  that  time  you  had  swung  around  until 
you  scraped   the  gun? 

A.  We  hadn't  swung  around,  but  the  quarter 
was  juvst  scraping;  in  order  to  have  the  quarter  scrap- 
ing— suppose  the  Boston  was  in  this  position  (illus- 
trating) The  ship  must  be  like  this;  otherwise  I 
couldn't  go  ahead  on  port  helm. 

Q.  Do  you  know  whether  you  had  begun  to  scrape 
before  or  after  you  cast  off  your  spring  line? 

A.  The  ship  couldn't  scrape  before  after  I  cast 
off  because  the  ship  was  held  up  by  the  spring  line. 

Q.     Before  you  cast  off?        A.     Yes,  sir. 

Q.  And  then  you  cast  off,  I  take  it,  when  the  ves- 
sel rebounded  from  the  concussion? 
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A.  No.  I  told  you  we  had  cast  off.  After  the 
vessel  had  struck  the  Boston,  you  mean  to  say? 

Q.     Yes. 

A.    No,  sir,   I  didn't  tell  you  so. 

Q.  (Read)  Do  you  know  whether  you  had  begun 
to  scrape  before  or  after  you  cast  off  your  spring 
line?  A.  (Read)  Well,  the  ship  couldn't  scrape 
before  after  I  cast  off,  because  the  ship  was  held  up 
by  the  spring  line. 

Q.  Well,  wasn't  the  vessel  long  enough  to  reach 
from  the  cleat,  or  whatever  you  were  fastened  to 
by  the  spring  line  to  the  Boston?        A.     Yes,  sir. 

Q.    So  it  could  have  done  that,  couldn't  it? 

A.  Not  unless  the  ship  swung  around  right  angles 
with  the  Boston.  At  the  angle  we  were  laying  it 
could  never  happen. 

Q.     You  mean  at  right  angles  to  the  gun? 

A.  No,  I  mean  at  right  angles  to  the  Boston. 
The  gun  was  sticking  out  at  right  angles  from  the 
Boston's  side,  and  in  order  to  touch  the  Boston  at 
all,  with  the  stern  line  fast,  we  had  to  swing  in  the 
same  position  as  the  Boston. 

Q.  And  that  is  what  you  would  have  done,  had 
it  been  a  merchant  vessel,  rather  than  cast  off  your 
stern  line,  unless  the  draw  had  been  open  sufficiently 
for  you  to  go  through? 

A.  No,  if  a  merchant  ship  had  laid  in  place  of  the 
Boston  there,  nothing  would  have  happened;  clear 
sides  like  the  side  of  my  own  ship;  not  a  thing  to 
touch. 
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Q.  The  point  is,  if  you  hadn't  seen  the  draw  open, 
you  would  have  kept  close  with  the  stern  line  and 
swung  inside  by  the  other  vessel,  and  nothing  would 
have   happened   except   the   little  *bump? 

A.     Come  together. 

Q.  At  what  angle  were  you  when  you  cast  off 
your  spring  line.  Captain  Paulsen,  as  near  as  you 
recollect? 

A.  About  120  degrees.  90  degrees  would  be  point- 
ing right  across  the  river. 

Q.     Would  be  right  angles 

A.    And  just  about  30   degrees  more. 

Q.  And  how  soon  after  that  was  it  that  you  struck 
the  Boston,   after  you   cast  off? 

A.     Well,  it  must  have  been  a  matter  of  seconds. 

Q.     A  matter  of  seconds?        A.     Yes. 

Q.    A  very  short  time? 

A.  A  very  short  time;  I  couldn't  say  very  much 
about  the  time  there,  because  I  was  pretty  busy 
looking  after  the  ship. 

CROSS  EXAMINATION 

Questions  by  Mr.   MAURY: 

Captain  Paulsen,  did  you  say  that  after  you  cast 
off  your  head  line,  you  waited  about  five  minutes 
before  you  started  to  turn  the  boat  around? 

A.     No. 

Q.     What  did  you  say  about  five  minutes? 

A.     I    didn't    say    anything    about    five    minutes. 
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I  was  telling  you  just  about  five  minutes  before  we 
got  ready  to  depart  from  the  dock. 

Q.     Then  you  cast  off  the  head  lines? 

A.  No,  no,  before  we  touched  any  line  at  all, 
we  run  out  our  stern  spring. 

Q.     You  run  out  your  spring? 

A.  Yes,  we  always  do  that  with  a  vessel  made 
fast  to  the  dock  with  stern  lines  and  head  lines. 

Q.  How  soon  did  you  cast  off  before  you  actually 
started  to  turn? 

A.  I  blow  the  whistle  first  for  the  bridge;  then 
we  let  go  our  lines,  and  the  ship  started  in  to  swing. 

Q.  That  was  what  I  was  trying  to  bring  out. 
You  did  blow  a  whistle?        A.    Yes. 

Q.  Before  you  ever  started  to  turn  at  all,  didn't 
you? 

A.  Yes,  sir;  of  course,  comes  out  from  the  dock 
a  little  bit  before  get  any  headway  in  turning  at  all. 

Q.  Didn't  you  blow  one  whistle  before  you  ever 
started  to  turn  at  all?  Didn't  you  blow  one  whistle 
for  the  Broadway  Bridge? 

A.     Before   we   ever   let  go   the   lines? 

Q.  Before  you  ever  started  to  turn  at  all,  didn't 
you  blow  one  signal  for  the  Broadway  Bridge? 

A.  No,  the  first  whistle  I  blew  for  the  Broad- 
way Bridge  was  about  20  degrees  off  the  dock. 

Q.  Do  you  remember  testifying  down  on  the 
steamship  Boston  at  the  time  of  the  investigation? 

A.     Do  I  remember  testifying  then? 

Q.     You  testified  then?        A.     Yes,  sir. 
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Q.  In  the  presence  of  Captain  Blair  and  Mr. 
Beckwith?  A.     Yes,  sir. 

Q.  Didn't  you  testify  down  there  like  this,  in  effect? 
We  left  the  Globe  Milling  Company's  dock  at  12 
o'clock  noon,  the  3rd  of  March,  1914.  I  blew  for  the 
Broadway  Bridge  to  open?        A.     Yes,  sir. 

Q.  *'At  12  o'clock,  the  same  time,  we  let  go  the 
head  lines  in  order  to  swing  the  ship  around,  hang- 
ing onto  our  stern  line;  Later,  the  ship  being  about 
20  degrees  off  the  dock,  I  blew  the  second  whistle 
for  the  bridge  to  open,  but  no  attention  was  paid 
from  the  bridge".  Now,  that  is  what  you  testified 
down  there,  wasn't  it?  That  the  whistle  you  gave, 
when  you  were  20  degrees  off  the  dock,  was  the  second 
whistle? 

A.     The  only  whistle  20  degrees  off  the  dock 

Q.  Just  answer  the  question.  Captain  Paulsen. 
What  do  you  think  about  that?  Was  that  testimony 
correct?    Did  you  give  that  testimony  there? 

A.  I  gave  the  testimony;  that  is,  if  it  is  on  the 
paper,  it  must  be  the  way;  I  don't  recall. 

Q.  That  the  whistle  you  gave  the  second  time, 
the  second  signal  you  gave  for  the  Broadway  Bridge 
was  given  when  you  were  about  20  degrees  off  the 
dock? 

A.     That  is  the  first  whistle. 

Q.  I  just  want  to  know  whether  you  testified 
at  the  hearing  in  this  particular  way?  Now,  answer 
this  yes  or  no,  please.  Just  this  one  question:  ''Later 
the  ship  being  about  20  degrees  off  the  dock,  I  blew 
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the  second  whistle  for  the  bridge  to  open."  Now, 
did  you  testify  that  way  or  not? 

A.     Oh,  I  testified,  I  suppose. 

Q.     You  testified  to  that? 

A.     Yes,   but  that  is  the  wrong  idea  altogether. 

Q.     You  mean  to  say  now  it  is  wrong? 

A.  I  beheve  it  is,  because  the  ship  being  20  de- 
grees off  the  dock,  it  is  just  hardly  clear  of  the  dock, 
you  see. 

Q.     You  remember  testifying  to  that,  do  you? 

A.     Yes,   I  remember  testifying. 

Q.     But  you  were  wrong  then,  and  right  now? 

A.  Well,  if  I  said  that  way,  you  know;  I  couldn't 
say  that. 

Mr.  MAURY:  Now,  if  the  Court  please,  the  ques- 
tion I  read  was  in  substance  and  effect.  I  would 
like  to  get  this  into  the  record,  the  questions  and 
answers:  '*Q.  Just  what  time  did  your  clock  say 
that  you  blew  for  the  Broadway  Bridge?  A.  Twelve 
o'clock  we  let  go  of  the  head  lines,  in  order  to  swing 
the  ship  around,  hanging  on  to  our  stern  line.  Q. 
Then  tell  what  happened?  A.  The  ship  being  about 
20  degrees  off  the  dock,  I  blew  the  second  whistle 
for  the  bridge  to  open,  but  no  attention  was  paid 
from  the  bridge."     Now,  did  you  give  that  testimony? 

A.     I   did. 

Questions  by  Mr.  BECKWITH: 

How  many  times  did  you  take  the  Yucatan  away 
from  that  dock  prior  to  this  accident? 
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A.     How  many  times? 

Q.     That  is,  about  how  many  times,  yes. 

A.     I  couldn't  answer  that  off-hand. 

Q.     Five  or  six  times? 

A.    About  that,   I  guess. 

Q.  Did  you  ever  have  trouble  with  the  bridge 
opening?    Was  it  slow  to  open  before? 

A.     Yes,  we  had  trouble  more  or  less  often. 

Q.     That  bridge  was  always  having  trouble? 

A.  Always  opened,  though.  We  never  had  any 
trouble  like  this  particular  time. 

Q.     Was  it  ever  slow  in  opening? 

A.  Not  particularly  slow,  but  it  could  have  been 
attended  to  more  promptly. 

Q.  What  trouble  did  you  have?  Just  tell  what 
trouble  you  had  with  the  bridge? 

Mr.  EVANS:  Does  that  refer  to  this  particular 
time? 

A.    At  this  particular  time? 

Q.     No,  prior  to  this. 

A.     I   have   nothing  to   say  about  that. 

Q.  You  say,  prior  to  this  accident,  you  had  been 
around  there,  you  had  taken  the  Yucatan  away  from 
this  Globe  dock  five  or  six  times?        A.    Yes,  sir. 

Q.    And  you  said  the  bridge  was  slow  in  opening? 

A.    Yes,  sir. 

Q.    You  had  some  trouble  that  way? 

A.    Never  had  any  trouble  with  her. 

Q.     Had  always  been  a  little  slow,  hadn't  it? 
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A.  I  couldn't  testify  to  anything  of  that  kind, 
you   know,   except   in   this   particular   case. 

Q.  But  after  this,  you  know,  a  few  times  after 
that  accident  happened,  you  always  used  the  tow 
boat,  didn't  you? 

A.  No,  once  in  a  great  while,  when  we  are  work- 
ing the  engines,  we  use  a  tow  boat.  I  don't  believe 
we  had  a  tow  boat  in  this  harbor  more  than  three 
or  four  times. 

Q.  But  when  the  current  is  as  strong  as  that, 
setting  into  the  dock,  didn't  you  use  a  tow  boat  even 
if  you  had  your  own  steam?        A.     When? 

Q.     The  next  trip  after  that,  for  instance. 

A.  I  don't  know  whether  we  used  a  tow  boat  or 
not.  I  know  we  went  up  there  once,  I  believe,  with 
a  tow  boat. 

Q.  Now,  this  hearing  that  you  had  down  at  the 
Custom  House.  You  received  written  notice  of  that, 
didn't  you,   of  the  findings?        A.     Yes. 

Q.  And  do  you  remember  that  the  letter  said 
from  the  evidence  adduced  at  your  trial  on  the  charge 
of  negligence,  filed  against  you  on  this  April  11,  1914, 
the  charge  has  been  sustained?        A.     Yes. 

Q.     That  was  the  substance  of  the  letter  you  got? 

A.     Yes. 

Q.  You  had  no  pilot's  license  in  the  Willamette 
River  at  that  time? 

A.  No  Pilot's  license  in  the  Portland  harbor, 
not  the  Willamette  River. 

Q.     You  knew  that  the  law  required  a  pilot? 
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A.     Yes. 

Q.     In  moving  yovcc  ship  from  dock  to  dock? 

A.     Yes. 

Q.    What   was   the   charge?    The   pilot's   charge? 

A.     No  charge  whatever. 

Q.  Didn't  they  charge  you  $7.50  for  moving 
the  ship?  A.     No,  sir. 

Q.  Now,  you  had  trouble  before  this  accident 
with  the  Yucatan?  Do  you  remember  an  instance 
down  in  San  Pedro  Harbor?        A.     When? 

Q.     On   January   28,    1914?        A.     San   Pedro? 

Q.    San  Pedro?  A.     No,  sir. 

Q.    San   Diego   Harbor?        A.     Yes,   sir. 

Q.     What  happened  there? 

A.  Why,  we  grounded  the  ship  in  San  Diego 
Harbor. 

Q.     You  ran  her  aground? 

A.  Was  only  20  minutes  or  so;  early  in  the  morn- 
ing; foggy  weather. 

Q.  And  the  inspectors,  the  Custom  House  people 
there,  had  a  charge  against  you,  found  a  charge  of 
negligence,  didn't  they? 

A.  No,  didn't  file  anything.  I  filed  my  report, 
you  know,  like  we  always  do,  in  detail,  told  them 
what  happened,  everything  of  the  kind,  how  long 
the  ship  was  on  the  mud,  about  20  minutes.  We 
backed  off  again,  and  no  one  knew  anything  about 
it.  We  had  a  trial,  because  they  thought  we  should 
have  stayed  in  outside  until  later  on  in  the  day. 


138  North  Pacific  Steamship  Company 

(Testimony  of  Captain  A.  C.  Paulsen) 

Q.  That  happened  January  28,  1914,  in  San  Diego 
Harbor?        A.    About   that   time. 

Q.     What  was  the  result  of  that  trial? 

A.     I  got  suspended  for  60  days. 

Q.     Suspended  for  60  days?        A.     Yes. 

Q.  So  in  fact  your  license  was  suspended  for  60 
days  from  the  period — from  and  after  June  16,  1914? 

A.  Something  like  that;  I  know  it  went  along 
six  months  before  we  had  a  trial  about  that  case. 

Q.     The  accident  happened  before  this  collision? 

A.     Yes,  sir. 

Q.  And  your  trial,  your  findings  and  trial  was 
afterwards? 

A.  That  was  a  considerable  time  afterwards,  about 
five  or  six  months  afterward,   I  guess. 

Q.  About  how  far  up  the  dock  was  the  stern  of 
the  Yucatan,  when  you  let  go  of  your  line,  your  stern 
line?        A.     How  far  up  the  dock? 

Q.  Yes.  That  is,  from  the  north  corner  of  the 
dock. 

A.    From  the  north  corner  of  the  dock? 

Q.    Yes,  was  it  100  feet?        A.     No. 

Q.  You  said  that  you  hooked  on  to  this  cleat 
150  feet  up?  A.     Yes. 

Q.    Was  it  clear  up  to  that  cleat? 

A.     The  stern? 

Q.    Yes. 

A.  I  told  you  I  carried  that  line  up  amidships 
about  150  feet  up  the  dock. 
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Q.  That  is,  you  mean  from  the  north  corner  of 
the  dock  150  feet  south 

A.     Yes,  about  that. 

Q.  Now,  when  you  hauled  her  around,  you  had 
your    starboard    quarter    to    the    dock? 

A.  No.  We  had  our  port  quarter  to  the  dock 
hauling  around. 

Q.     I  mean  when  clear  around. 

A.  When  clear  around,  starboard  quarter  to  the 
dock. 

Q.  How  far  from  that  150  foot  point  was  the 
extreme  stern  of  the  Yucatan  when  you  let  go?  Was 
it  pretty  near  to  that  cleat? 

A.  As  far  as  I  recall,  it  must  have  been — well, 
we  used  to  let  off  up  about  20  feet  from  the  cleat, 
north  of  the  cleat. 

Q.  Didn't  the  current  have  a  tendency  to  send 
the  ship  down  when  she  got  broadside? 

A.     Yes,  sir. 

Q.  So  her  stern  wouldn't  be  clear  up  to  the  cleat, 
would  it?  A.     No. 

Q.     Was  the  Yucatan  a  loaded  ship? 

A.     No,  light. 

Q.     She  was  light,  wasn't  she?        A.    Yes. 

Q.  Hadn't  you  taken  aboard  part  of  your  cargo 
from  that  dock? 

A.  About  200  tons,  something  like  that;  I  don't 
remember   exactly. 

Q.     Where  would   you  stow  that? 

A.     In  the  hold. 
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Q.     Wasn't   she   loaded   pretty   heavy   aft? 

A.     No. 

Q.     She  wasn't  loaded  heavy  aft? 

A.  No,  sir;  this  was  our  first  call  at  a  loading 
dock  after  we  got  through  discharging  our  north- 
bound cargo. 

Q.     You  put  it  in  the  hold? 

A.     Put  it  in  the  hold. 

Q.     That  would  be  way  up  forward,  wouldn't  it? 

A.     No. 

Q.    About  where  would   it  be,   then? 

A.  We  were  working  three  gangs  in  there;  we 
distributed  it  evenly  all  over  the  ship. 

Q.  Well,  the  Yucatan  was  337  feet  long,  and  if 
she  was  130  feet  up  the  dock,  the  last  130  feet  of  the 
Yucatan  would  touch  the  dock,  wouldn't  it,  if  you 
hung  on?  It  would  have  touched  the  dock,  wouldn't 
it?  A.     Yes. 

REDIRECT  EXAMINATION 

Questions  by  Mr.  REED: 

State  whether  or  not  there  was  a  light  burning 
there  in  San  Diego  on  this  buoy,  when  the  boat  went 
on  the  mud. 

A.     No  the  light  was  out  of  commision. 

Q.     What  light?        A.     The  gas  buoy. 

Q.  Was  there  any  red  flag,  or  red  ball  displayed 
from   the   bridge,    when   the   bridge   didn't   open? 

A.     No. 
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Q.  Do  you  know  how  long  you  claim  it  was  be- 
tween the  time  of  the  first  signal,  and  the  time  of 
the  bridge  opening? 

A.    About   15  minutes. 

Mr.  REED:  We  want  to  introduce,  if  the  Court 
pleases,  the  United  States  regulation  in  regard  to 
the  handling  of  bridges. 

Mr.  EVANS:  May  it  please  the  Court,  as  I  re- 
collect the  statute,  it  requires  that  these  regulations 
be  promulgated  by  the  Secretary  of  War,  and  these 
are  signed  by  John  C.  Scofield,  Assistant  and  Chief 
Clerk  to  the  Secretary  of  War.  It  is  a  delegation 
of  authority  to  an  official,  and  I  question  whether 
it  can  be  redelagated  to  any  under  official. 

COURT:  Put  it  in  the  record,  the  statute  de- 
fines the  duties  of  the  operator  of  the  bridge. 

Marked  ''Claimant's  Exhibit  6". 

Mr  REED:  I  don't  think  so;  I  think  it  is  a  matter 
of  regulation. 

COURT:  Don't  the  statute  require  them  to  open 
promptly? 

Mr.  REED:  Yes,  I  know;  but  this  is  the  one  that 
provides  that,  and  it  is  signed  by  the  Assistant  and 
Chief  Clerk  to  the  Secretary  of  War. 

Mr.  Evans:  I  make  the  further  objection  it  is 
required,  before  they  become  official  regulations, 
that  they  be  posted  in  three  different  places.  There 
is  no  proof  that  has  been  done.     I  have  always  ques- 
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tioned,  and  question  now,  whether  we  have  any  vaUd 
legal  regulations  in  this  harbor,  covering  the  move- 
ments. 

Mr.  REED:  I  ask  to  amend  my  amended  answer, 
and  plead  custom  and  usage. 

Q.  Now,  Captain,  what  is  the  custom  and  usage 
in  the  City  of  Portland,  as  to  the  action  of  the  bridge 
when  a  boat  whistles  for  it,  as  to  its  opening?  What 
is  it  supposed  to  do,  according  to  custom  and  usage? 
Do  you  know  the  custom  here  and  the  usage? 

A.    Yes,   sir. 

Q.     What  is  it? 

A.     Well,    passing   a   bridge,    we   usually 

Mr.  EVANS:  I  object  to  that,  because  that  is 
a  matter  which  must  be  regulated  by  statute. 

COURT:  I  think  the  Federal  statute  makes  it 
a  crime  not  to  open  a  bridge  promptly  when  called 
for. 

Mr.  EVANS:  But  before  there  can  be  any  crime, 
there  must  be  a  regulation  saying  when  that  must 
be  opened,  and  that  regulation  must  be  promulgated 
by  the  Secretary  of  War,  in  the  manner  provided  by 
statute,  and  that  I  claim  has  never  been  done,  with 
reference  to  a  regulation  in  Portland. 

COURT:  Isn't  it  a  crime  not  to  open?  Isn't 
it  prescribed  by  statute? 

Mr.  EVANS:  Not  to  open  when  the  signal  is 
given,  the  signal  as  prescribed  by  the  Secretary  of 
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War  under  authority  delegated  to  him.  The  Sec- 
retary of  War  has  never  done  that.  If  this  regula- 
tion is  what  it  purports  to  be,  but  the  Chief  Clerk 
in  the  Secretary's  office  has  undertaken  to  do  it.  It 
is  a  matter  that  has  been  up  to  that  Department 
before,  and  they  should  have  regulations  some  time 
ago,  but  I  don't  desire  to  take  any  particular  advan- 
tage of  Mr.  Reed.     I  make  the  objection  formally. 

Mr.  REED:  You  didn't  withdraw  the  objection. 
The  objection  is  there.  Either  withdraw  it,  or  make 
it. 

COURT:     It  is  in  the  record. 

Mr.  REED:  There  are  two  objections — one,  it 
is  signed  by  the  clerk,  and  the  other  it  was  not  posted. 

Mr.  EVANS:     No  proof  it  has  been. 

Mr.  REED:  The  objection  isn't  withdrawn,  and 
I  will  have  to  go  down  here  to  Mr.  Upson  of  the  Engi- 
neer's Office  to  prove  this.  I,  of  course,  never  thought 
they  would  raise  that.  I  will  have  to  do  it  sooner 
or  later,  prove  this  is  a  regulation. 

Mr.  EVANS:  I  will  withdraw  it.  I  don't  care 
to  take  that  kind  of  advantage  of  Mr.  Reed  under 
the  situation.  I  do  think  it  is  a  matter  the  War 
Department  should  straighten  out. 

Mr.  REED:  Now,  if  the  Court  please,  I  want 
to  offer  in  evidence,  City  Ordinance  No.  18078,  Sec- 
tions 2  and  6. 

Mr.  BECKWITH:     No  objection. 

Marked  ''Claimant's  Exhibit  7." 
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RECROSS  EXAMINATION 

Questions  by  Mr.  EVANS: 

May  I  ask  you  another  question,  please?  I  under- 
stood you  to  say  something  about  the  wind.  How 
was  the  wind  this  day,  if  you  recollect? 

A.     Southeast. 

Q.     Strong    or    not?  A.     15    miles. 

Q.  Well,  I  don't  know,  and  the  Court  don't  know, 
whether  that  is  a  strong  wind  in  the  harbor  or  not. 

A.  Well,  15  miles  would  be  pretty  hard  to  explain, 
except  you  know  the  scale  of  measuring  wind  by 
but  15  miles  is  not  what  is  called  a  strong  breeze, 
but  just  enough  to  make  you  feel  there  is  a  wind. 

Q.     Help  to  carry  the  boat  around,  would  it? 

A.     To  a  certain  extent,  yes. 

Q.  And  from  Mr.  Beckwith's  question,  it  would 
appear  that  had  you  held  on  to  your  stern  line,  you 
would  have  landed  up  against  the  dock,  against  the 
Boston,  because  you  were  drawn  up  there  to  within 
twenty   feet   of  the   cleat?        A.     Yes,   sir. 

Q.  And  your  vessel  then  would  have  lined  up, 
would  it  not,  against  the  dock  in  such  a  manner, 
because  the  dock  runs  off  at  an  angle?  In  such  a 
manner,  it  wouldn't  have  struck  the  Boston.  Here 
is  the  angle  I  refer  to. 

A.  The  ship  was  hitched  up  by  the  stern  line. 
She  would  have  got  considerable  headway  swinging 
around.  Would  throw  her  up  against  the  Boston 
when  coming  down  here.     She  would  have  got  con- 
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siderable  headway  on  her,  and  130  feet  here,  she  sure 
would  overlap  the  Boston  that  much. 

Q.     But  she  was  fastened  150  feet  up  the  dock. 

A.    And  she  was  within  20  feet  of  that. 

Q.     That  would  be   130  feet  of  the  dock? 

A.    About  that. 

Q.     Then  130  feet  of  your  vessel 

A.  Would  take  the  dock.  The  rest  would  lay 
over  here. 

Q.     How  long  is  the  dock?        A.     I  don't  know. 

Q.     The  dock  is  longer  than  your  vessel? 

A.  This  part  of  the  dock  from  here  to  there  is 
not  in  use.  It  is  a  kind  of  a  corner  affair  coming  in 
here,  not  used  for  anything.  Here  is  what  you  call 
the  extreme  end  of  the  dock. 

Q.  Your  vessel  laying  130  feet  across  the  dock, 
there  would  be  a  fulcrum,  and  would  have  saved 
the  boat.        A.     No,   I  don't  think  so. 

Q.     You  could,  I  say,  if  fastened  here? 

A.  Well,  I  fastened  her,  you  must  remember, 
with  a  line  from  this  quarter;  would  have  caused 
the  ship  to  swing  clean  around,  with  the  headway 
she  would  have  had  on  her  would  have  gone  right 
in,  for  the  current  set  right  in  here  on  the  Boston. 
Questions  by  Mr.   BECKWITH: 

If  the  Boston  hadn't  have  been  there,  she  would 
have  hit  the  beach? 

A.  No,  I  don't  think  would  have  hit  the  beach. 
The  Boston  is  considerably  away  from  the  beach, 
you  know. 
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REDIRECT  EXAMINATION 

Questions  by  Mr.   REED: 

Captain,  what  was  done  with  the  plates? 

A.     Temporarily  repaired. 

Q.  What  was  done  to  remporarily  repair?  Have 
they  been  repaired? 

A.     Temporarily. 

Q.     You  said  they  hadn't  been  repaired,    though. 

A.  I  said  were  temporarily  repaired.  We  got  a 
temporary  repair  job  on  it. 

Q.  What  have  you  done?  Have  you  taken  the 
plates  out?  A.     No. 

Q.     What  have  you  done? 

A.     We  patched  them. 

Q.  You  patched  the  side  of  the  boat  there,  for 
a  distance  of  how  many  feet? 

A.     Fifteen. 

Q.  You  put  wooden  plates  on,  haven't  you,  and 
bolted  them  inside  and  out?        A.    Yes,  sir. 

Q.     Covered  these  plates  with  wooden  covers? 

A.     Yes,  sir. 

RECROSS    EXAMINATION 

Questions  by   Mr.    EVANS: 

I  understand  you  to  say,  when  you  cast  off,  the 
draw  was  opening?        A.     Yes. 

Q.  And  that  you  cast  off  when  you  were  about 
123  degrees? 
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A.  120  or  123  degrees.  Between  120  and  130 
degrees. 

Witness  excused. 
J.  NEWMARKER 

A  witness  called  on  behalf  of  the  Claimant,  being 
first  duly  sworn,  testified  as  follows. 

DIRECT  EXAMINATION 

Questions  by  Mr.  REED: 

What  is  your  occupation? 

A.     Marine  engineer. 

Q.     What  is  your  present  position? 

A.     Chief  engineer   of   the   Yucatan. 

Q.     Were  you  on  her  when  this  accident  took  place? 

A.     Yes,  sir. 

Q.     Were   you   running   the   engines   that   day? 

A.     Sir? 

Q.     Were  the  engines  in  use  that  day? 

A.     Yes,  sir. 

Q.     Was  she  under  her  own  steam  that  day? 

A.     Yes,  sir. 

Q.    And  how  much  steam? 

A.     Well,   we   had    130   pounds. 

Q.  And  where  were  you  when  this  scraping  took 
place? 

A.  When  the  first  bell  came  from  the  engine  room, 
I  was  in  the  engine  room  at  the  time.  I  had  a  water 
tender  working  on  the  pipes,  and  I  went  in  the  fidley. 
When  I  heard  the  danger  whistle,  I  looked  out,  and 
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as  I  looked  out,  the  port,  then  was  when  the  Bos- 
ton's gun  came  in.  It  struck  on  the  dead  Ught, 
and  kept  running  aft,  and  broke  four  dead  Ughts. 
At  that  time,  the  ship  swung  off  a  little  bit,  and  she 
cut  the  guy  from  the  after  boom,  and  I  seen  that 
come,  and  while  we  looked  out  agin,  why,  we  seen 
the  top  of  the  steam  launch,  or  some  boat,  I  think 
it  is  the  steam  launch. 

Q.  It  was  that  boom  that — the  hook  of  the  boom, 
caught  the  steam  launch? 

A.  Yes,  the  mouth  of  the  gun  carried  away  the 
eye  bolt  on  the  side  of  the  ship,  and  broke  through 
the  side,  sir. 

Q.    And  loosened  the  cargo  boom. 

A.     Yes,  the  boom  swung. 

Q.  And  it  was  that  that  caught  the  canopy  of 
the  steam  launch?        A.     Yes,  sir. 

Q.  On  the  Boston.  Have  you  ever  gone  up  to 
the  Globe  dock  with  a  tow  boat,  when  there  was  steam 
upon  the  Yucatan? 

A.  Well,  we  have  steam  up,  yes,  sir,  but  the  don- 
key boiler,  if  working  on  the  main  engines,  would 
use  a  tow  boat. 

CROSS   EXAMINATION 

Questions  by  Mr.  BECK  WITH: 

Chief,   how  far  below  the  deck  of  the  Yucatan, 
are   those    dead    lights   situated?     How   many   feet? 
A.     Well,  we  will  say — from  what  deck? 
Q.     That  is  your  top  deck. 
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A.  The  boat  deck?  About  2  1-2  feet,  something 
like  that. 

Q.  Are  those  dead  Ughts  used  to  let  light  into 
the  staterooms,  or  the  compartment? 

A.  At  the  present  time,  it  is  the  saloon,  the  din- 
ing room. 

Q.  Now,  where  was  your  eye  bolt  located,  to  which 
this  boom  guy  was  attached? 

A.     Well,  that  is 

Mr.  REED:    You  can  see  in  the  photograph  there. 

A.  Probably  right  abeam  of  the  mast,  and  maybe 
eight  inches  from  what  I  call  the — well,  the  top  of 
the  deck;  I  don't  know  what  they  call  it. 

Q.     Top  of  the  deck?        A.     Yes,  sir. 

Q.  How  could  that  gun,  while  ripping  these  dead 
lights  out,  also  catch  that  guy? 

A.  As  it  left  the  last  dead  light,  the  gun  slid  up 
the  side  of  the  ship;  the  mark  is  still  on  her.  I  think 
you  can  see  there  in  the  photograph. 

Witness  excused. 

F.  B.  WRIGHT 
A  witness  called  on  behalf  of  the  Claimant,  being 
first  duly  sworn,  testified  as  follows. 

DIRECT  EXAMINATION 

Questions  by  Mr.   REED: 

Please  state  your  occupation? 
A.     Chief  Clerk. 
Q.     Where? 
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A.  Ainsworth  Dock,  San  Francisco  and  Portland 
Steamship  Company. 

Q.     Where  is  that  with  regard  to  the  Globe  Dock? 

A.     Almost  directly  across  the  river. 

Q.     Do  you  know  how  wide  the  river  is  there? 

A.     In   the   neighborhood   of   800  feet. 

Q.  On  the  3rd  of  March,  did  you  see  anything 
of  this  occurrence  we  are  talking  about? 

A.     Well,   I  saw  the  latter  part  of  the  collision. 

Q.     Please  tell  the  Court  about  it. 

A.  I  happened  to  be  in  the  office  at  the  time, 
and  I  heard  the  Yucatan  whistle  for  the  Burnside 
Bridge— ^the  Broadway  Bridge,  I  should  say — two 
times,  and  shortly  afterwards,  a  danger  whistle^ 
Immediately  I  heard  the  danger  whistle,  I  naturally 
ran  out  to  the  face  of  our  dock  to  see  what  the  trouble 
was,  inasmuch  as  I  had  heard  the  tw^o  whistles  for 
the  bridge  before  that,  and  when  I  got  out  on  the 
face  of  the  dock,  why,  the  Yucatan's  cargo  fall,  from 
where  I  could  see  it,  was  just  raking  the  hood  off 
the  Boston's  launch. 

Q.  What  was  doing  on  the  bridge,  the  Broadway 
Bridge? 

A.  The  bridge  was  closed  at  the  time,  and  it 
opened,  probably  half  a  minute,  or  three  quarters 
of  a  minute,  after  the  hood  had  been  taken  off  the 
Boston's  launch. 

Q.  I  understood  you  to  say  you  went  out  when 
you  hear  the  danger  whistle?        A.     Yes. 
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Q.  Your  office  is  right  there  on  the  edge  of  the 
dock,  is  it? 

A.  Our  office  is  on  the  south  end  of  the  Ainsworth 
dock. 

Q.  I  mean  on  the  river  side.  You  stepped  out 
and  took  a  look? 

A.  No,  not  on  the  river  side;  across  the  dock 
from  the  river. 

Q.     Is  it  inside? 

A.  Where  the  office  is,  is  built  out  beyond  the 
dock  so  we  can  see  the  river  from  the  office. 

Q.     The  bridge  at  that  time  you  say  was  closed? 

A.     At  the  time  I  got  to  the  face  of  the  dock. 

Q.    And  it  immediately  opened;  it  opened  shortly? 

A.  It  opened  soon  after  I  got  out  to  the  face  of 
the  dock. 

CROSS  EXAMINATION 

Questions  by  Mr.   MAURY: 

What  did  you  look  at  first  when  you  came  out 
there — the  bridge? 

A.     I  looked  at  the  bridge. 

Q.     You  looked  at  the  bridge?        A.    Yes,  sir. 

Q.     The  boat  had   already  struck,   you  say? 

A.  I  imagine  it  had,  because  from  where  I  could 
see,  I  couldn't  see  the  gun  which  I  understand  she 
hit  first. 

Q.  It  was  this  danger  signal  that  attracted  your 
attention?  A.     Yes,   sir. 

Q.     You  heard   Captain   Paulsen   say  the  danger 


152  North  Pacific  Steamship  Company 

(Testimony  of  Captain  H.  L.  Chase) 

signal  and  the  colHsion  were  almost  simultaneous? 

A.     No;  I  just  this  minute  came  in  the  court  room. 

Q.  But  it  was  the  danger  signal  that  attracted 
your  attention? 

A.  The  danger  signal — well,  I  heard  two  whistles 
for  the  bridge  first. 

Q.  You  never  looked  at  the  bridge  until  after 
the  signal? 

A.  I  couldn't  see  the  bridge  until  after  I  ran  to 
the  face  of  the  dock. 

Q.     That  was  after  the  danger  signal? 

A.     Yes. 

Witness  excused. 
CAPTAIN  H.  L.  CHASE 

A  witness  called  on  behalf  of  the  Claimant,  being 
first  duly  sworn,  testified  as  follows. 

DIRECT  EXAMINATION 

Questions  by  Mr.   REED: 

Captain  Chase,  state  your  occupation. 

A.     Steamboat   captain. 

Q.     Of  what  boat?        A.     Cascades. 

Q.  Did  you  see  this  occurrence  on  the  3rd  of 
March?  A.     Yes,  sir. 

Q.  Please  state  to  the  court  what  you  saw,  and 
where  you  were. 

A.  I  was  just  above  the  0  R  &  N  bridge,  and  I 
heard  her  blow  for  the  bridge  a  couple  of  times,  and 
he  blew  the  danger  signal,  and  it  drew  my  attention, 
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and  I  looked  down  and  saw  her  position.  At  that 
time  the  Broadway  Bridge  wasn't  open  yet.  I  don't 
know  just  what  position  he  was  in.  I  was  above 
the  bridge,  and  couldn't  tell  exactly,  but  he  was 
headed  around. 

Q.  Above  the  present  0  R  &  N  bridge  or  the 
old  one?        A.     The  present  one. 

Q.     Did  you  see  the  Broadway  Bridge? 

A.     Yes,  sir. 

Q.  Will  you  state  to  the  Court  whether  it  was 
open  or  not? 

A.  It  was  not  open  at  the  time  he  blew  the  dan- 
ger signal. 

Q.     How  long  after  that  did  it  open? 

A.     I  couldn't  tell. 

Q.     Did  you  take  a  look? 

A.  I  took  a  look  to  see.  I  heard  her  blowing 
for  the  bridge,  and  heard  them  blow  the  danger  sig- 
nal, and  that  drew  my  attention. 

Q.     The  bridge  was  not  open? 

A.     The  bridge  was  not  open. 

Q.     The  Broadway  Bridge? 

A.     The  Broadway  Bridge. 

CROSS   EXAMINATION 

Questions  by  Mr.  EVANS: 

You  don't  know  whether  the  captain  had  cast  off 
when  he  blew  the  danger  signal,  or  not? 
A.     No,   I  don't  know  whether  had  cast  off  her 
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stern  spring,  but  saw  as  he  was  swung  around,  his 
lines  were  gone  forward,  and  he  was  swinging;  at 
what  angle,  I  don't  know. 

Q.  If  the  vessel  had  been  handled  properly,  there 
was  plenty  of  time  after  blowing  the  danger  signal, 
at  that  position,  for  the  draw  to  open. 

A.     Beg  pardon? 

Q.  Suppose  the  draw  had  opened  at  the  sound- 
ing of  the  danger  signal;  suppose  they  had  begun 
to  open  then. 

A.  That  hardly  gives  a  person  time  then  to  get 
out,  and  get  into  position.  They  ought  to  open 
sooner,  with  the  current  of  the  river,  and  a  big  steamer, 
I  should  think. 

Q.  The  testimony  is,  he  had  already  signalled 
twice  before  that,   according  to  his  testimony. 

A.     Yes,  sir. 

Q.  And  there  wouldn't  be  much  question  but 
what  the  men  on  the  bridge  would  have  it  cleared 
to  operate.  Suppose  the  draw  had  started  to  raise 
immediately  on  hearing  the  danger  signal,  consider- 
ing the  position  of  that  vessel,  and  the  distance  away, 
there  would  have  been  ample  time  to  have  got  that 
bridge  up  so  the  boat  could  have  got  through. 

A.  That  depends  on  the  circumstances,  how  fast 
the  bridge  operates. 

Q.  Did  it  take  as  long  to  operate  that  bridge 
as  usual,  or  longer? 

A.  Sometimes  it  takes  longer  than  others.  Some- 
times they  have  trouble  raising  one  side,  and  then 
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raise   the   other.     Not   always   the   same   period   in 
opening. 

Mr.    REED:    Does   the   county   claim   you   have 
to  blow  the  danger  signal  to  get  the  draw? 

Mr.  EVANS:    Oh,  no. 

Q.     You  have  never  operated  that  bridge? 


No,   sir. 

You  don't  know  anything  about  it? 

No,  sir. 

Are  you  a  seafaring  man?        A.     No,  sir. 

Just  operate  -  -  -  A.     River  boats. 

River  boats. 


Q 

Questions  by  Mr.  BECKWITH: 

Where  was  the  Cascades  lying? 

A.     This  time  laying  at   East   Davis  Street. 


Q 

A 

Q 

A 

Q 
Q 

west 
A 

Q 

A 

part 

Q 
A 

Q 


Where  were  you? 

I  was  on  the  Cascades. 

Where   you   saw  from   there? 

Very  plainly. 

East  Davis?  A.     East  Davis. 

Do  you  remember  any  other  ships  on  the 
side  of  the  river  at  that  time? 

On  the  west  side? 

Yes. 

You  mean  which  part  of  the  west  side?  Which 
of  the  river? 

Right  opposite. 

Directly  opposite  to  where  I  was? 

The  Yucatan.        A.     No,  I  couldn't  see. 
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Q.  At  the  time — do  you  remember  the  dredge 
there  that  lay  there  so  long?  The  Chinook,  I  think 
it  was. 

A.    She  was  lying  there  about  that  time. 

Q.  Do  you  remember  the  dredge  tied  up  there, 
tied  to  this  dolphin  there? 

A.  Yes,  she  was  there  all  winter,  four  or  five 
months.  She  lay  at  the  Alaska  dock,  just  above 
the  Ainsworth  dock. 

Witness  excused. 
JULIUS  ALLYN 

A  witness  called  on  behalf  of  the  Claimant,  being 
first  duly  sworn,  testified  as  follows. 

DIRECT  EXAMINATION 

Questions  by  Mr.   REED: 

Captain,  please  state  your  occupation. 

A.     Columbia  River  and  Willamette  River  Pilot. 

Q.     At  the  present  time?        A.     Yes,   sir. 

Q.     Do  you  have  a  license  for  the  Columbia  River? 

A.     Yes,  sir. 

Q.    And  the  Portland  Harbor?        A.     Yes,  sir. 

Q.  Were  you  in  the  court  room  here  and  heard 
Captain  Paulsen's  testimony,  regarding  leaving  the 
Globe  Milling  dock  with  the  Yucatan  on  the  3rd  day 
of  March?        A.     No,  sir — you  mean  today? 

Q.     Yes.  A.     Yes,  sir. 

Q.  Were  you  in  a  position  to  see  the  way  he  handled 
the  models  and  the  spring  line? 
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A.  Yes;  I  could  see  fairly  well  from  where  I  was 
sitting. 

Q.  And  your  experience — how  many  years  have 
you  had  here  as  a  pilot? 

A.    Very  close  to  nine  years. 

Q.    And  do  you  have  charge  of  sea-going  ships? 

A.     Yes,  sir.     That  is,   I  mean  for  nine  years. 

Q.     Have  you  ever  handled  the  Yucatan? 

A.     Yes,  sir,  I  have;  not  very  often. 

Q.  State  whether  or  not  that  handling  of  the 
Yucatan  leaving  the  Globe  Milling  dock  at  that 
time  was,  to  a  man  acquainted  with  the  business, 
in  a  seamanlike  and  proper  method. 

A.     Yes,  sir. 

Q.     Or   a   negligent   and    careless   method? 

A.     No,  sir,  was  very  proper. 

CROSS  EXAMINATION 

Questions  by  Mr.  EVANS: 

The  proper  time  to  cast  off  is  when  the  vessel  is 
around  at  120  degrees? 

A.  I  wouldn't  say  the  degrees,  for  if  I  am  domg, 
I  use  my  own  judgment,  as  to  the  proper  time  to 
cast  off. 

Q.  You  were  testifying  he  handled  it  properly, 
and  that  is  what  he  testified  to.  When  120  degrees 
around  there,  so  that  is  the  proper  time. 

A.  I  would  not  say  the  degrees.  I  say  I  use 
my  own  judgment  if  I  am  doing  it  myself. 
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Q.  But  you  were  not  testifying,  when  you  say 
the  captain  handled  it  properly,  about  your  own 
methods.     You  say  he  handled  it  properly. 

A.  He  didn't  say  degrees.  He  said  swinging  on 
the  stern  line,  and   I   said  yes. 

COURT:  He  said  when  he  cast  off  he  was  about 
120  degrees. 

Mr.  REED:  The  question  isn't  complete.  He 
said  the  wind  blowing  15  miles. 

Mr.  EVANS:    He  said  he  cast  off  at  120  degrees. 

Mr.   REED:    And   the  wind  blowing. 

Mr.  EVANS:  Yes,  I  think  he  said  the  wind  was 
blowing  a  little,  and  the  draw  was  open  at  that  time 
when  he  cast  off.  Now,  if  the  vessel  had  been  handled 
properly,  he  ought  to  have  been  able  to  make  that 
turn  if  cast  off  at  120  degrees,  ought  she  not? 

A.  That  I  couldn't  say.  120  degrees;  as  I  say, 
I  use  my  own  judgment. 

Q.  How  are  you  able  to  say  Captain  Paulsen 
handled  the  vessel  properly,  when  he  cast  off  at  120 
degrees? 

A.  The  question  put  to  me  was  if  he  cast  off  pro- 
perly when  swinging  on  the  stern  line. 

Q.     That  is  what  you  meant?        A.     Yes,  sir. 

Q.     That  is  all   you  were  testifying  to? 

A.  Yes,  sir;  I  wasn't  testifying  to  angles  and  de- 
grees, because  I  don't  know  anything  about  that; 
haven't  any  method  of  taking  those  when  you  are 
doing  that  kind  of  work. 
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Q.  Was  it  proper  for  him  to  have  been  handhng 
that  vessel   without  a  river  pilot  on  board? 

A.  Yes;  anybody  can  handle  their  own  vessel 
that  wants  to. 

Q.  Don't  you  know  that  the  law  requires  him  to 
have  a  pilot  on  board? 

A.     I   don't  know   anything  about  that. 

Q.  Why  do  they  have  you  men  employed,  the 
Willamette  River  pilots,  if  it  is  proper  for  a  captain 
who  hasn't  a  license,  to  handle  the  vessel? 

A.     Well,   it  relieves  the  master  of  the  vessel. 

Q.  You  are  tolerably  interested  to  help  Captain 
Paulsen  here   too  aren't  you? 

A.     Not  necessarily. 

Q.  You  river  men  don't  like  the  fellows  who  tend 
these  draws.  They  don't  open  promptly  enough 
to  suit  you,  do  they? 

A.     No,  they  don't. 

REDIRECT  EXAMINATION 

Questions  by  Mr.   REED: 

Isn't  it  a  fact  that  many  captains  come  to  this 
port  who  have  to  have  a  harbor  pilot,  because  they 
don't  know  the  harbor?    Or  anything  about  it? 

A.     Yes,  strangers. 

Q.  Isn't  that  a  fact?  That  is  the  reason  for  the 
necessity  for  Portland  Harbor  pilots? 

A.  Yes.  A  stranger  doesn't  know  one  wharf 
from  another. 
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Q.  Isn't  it  a  fact  that  any  local  captain,  or  local 
steamer  that  runs  here,  and  is  familiar  with  the  har- 
bor, but  happens  not  to  have  got  his  license  endorsed 
for  the  Portland  Harbor,  if  he  calls  for  a  Columbia 
River  Pilot,  nevertheless  the  Columbia  River  Pilot 
does  nothing,  but  the  captain  handles  the  ship? 

A.     Well,  as  a  rule  he  does. 

Q.  Suppose  Captain  Paulsen  would  call  you  on 
the  ship  any  time.  He  would  still  handle  the  ship, 
wouldn't  he? 

A.  The  rule  has  been  the  captain  takes  her  away 
from  the  wharf,  and  then  the  pilot  takes  charge,  as 
soon  as  clear  of  the  wharf. 

Q.  I  mean,  as  a  matter  of  fact,  the  captains  who 
know  the  harbor  handle  their  own  ship,  and  the  call 
for  the  local  pilots  is  from  strangers  that  don't  know 
the  harbor? 

A.     Yes,  sir;  that  is  the  general  rule. 

Mr.  EVANS:  The  law  fixes  that.  You  better 
revise  the  statutes. 

Mr.  REED:  I  know.  But  there  is  another  thing 
on  this  subject. 

Q.  All  any  captain  who  comes  here  frequently 
and  knows  the  harbor  and  works  his  ship  here,  has 
to  do,  is  to  get  his  general  license  endorsed,  isn't  it? 

A.     Yes,  sir. 

Q.  No  examination  or  anything.  Just  as  soon 
as  he  has  been  here,  they  endorse  it  for  the  local 

A.     That  of  course,  I  don't  know  anything  about. 
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That  lays  with  the  local  Inspectors  as  to  examinations 
and  anything  like  that. 

CROSS   EXAMINATION 

Questions  by  Mr.  BECKWITH: 

Suppose  you  were  getting  away  from  a  dock,  and 
there  was  a  vessel  lying  just  below  you  on  about 
the  same  angle  as  the  dock,  her  stern  sticking  out 
a  little  bit,  was  a  heavy  current  setting  in  towards 
the  dock  this  way,  would  you 

Mr.  REED:  Do  you  call  two  knots  a  heavy 
current? 

Mr.   BECKWITH:     Yes. 

Mr.   REED:    All  right;  go  ahead. 

Q.  And  you  were  getting  away  from  this  dock 
here,  and  the  current  along  that  dock  was  running 
in  towards  this  other  vessel,  would  you  consider 
it  proper  to  wait  until  you  got  within  120  degrees 
before  you  cast  off? 

A.  Well,  I  wouldn't — as  I  said  before,  I  wouldn't 
make  any  statement  on  degrees.  I  say  I  would 
use  my  own  judgment  in  letting  go. 

Q.    At  that  time. 

A.  Yes,  myself.  Of  course,  I  don't  know  any- 
thing about  the  condition  of  the  vessel  that  day. 

Q.  Isn't  it  the  custom.  Captain  Allyn,  to  let  go, 
when  coming  downstream,  to  get  away  from  the 
dock,  to  let  go  within  90  degrees  about  broad  off 
the  dock?        A.     I  won't  say  degrees. 
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Q.  When  about  broad  off  the  dock;  isn't  that 
the  custom?  Isn't  that  the  best  way  to  get  away 
from  the  dock? 

A.  As  I  say,  if  I  am  doing  it,  I  use  my  own  judg- 
ment. 

Q.  What  would  your  judgment  be  in  a  case  like 
that? 

A.  Have  to  be  according  to  wind  and  circum- 
stances. 

Q.  Supposing  a  strong  northwest  wind  blowing, 
and  a  two  knot  current  coming  downstream,  and 
you  were  coming  downstream? 

A.     Under  those  conditions,    I   probably — and   at 
that   rate — northwest   wind    and    two   knot   current, 
I  would  probably  let  her  go  until  she  was  headed 
pretty  near  for  the  Broadway  Bridge  before  I  would 
let  go. 

Q.  If  another  vessel  was  lying  below  you,  and 
the  stream  and  the  current  setting  in? 

A.  She  must  have  sufficient  power  to  clear  the 
vessel. 

Q.  But  wouldn't  have  headway  in  getting  away 
from  the  dock. 

A.  Would  have  to  have  her  own  power,  or  wouldn't 
have  headway. 

Q.  A  single  screw  vessel  wouldn't  have  any  head- 
way at  all. 

A.  Wouldn't  starting,  but  would  pick  up  and 
steer  as  soon  as  you  got  started. 

Witness  excused. 
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J.     S.  HICKS 

A  witness  called  on  behalf  of  the  Claimant,  being 
first  duly  sworn,  testified  as  follows. 

DIRECT  EXAMINATION 

Questions  by  Mr.  REED: 

Mr.   Hicks,   please  state  you  occupation. 

A.     Foreman   of   the   Broadway   Bridge. 

Q.  When  did  you  first  become  foreman  of  the 
Broadway  Bridge? 

A.  When  the  bridge  was  open  for  operation, 
about  the  20th  of  April. 

Q.     20th  of  April?        A.     Yes,   13,   1913. 

Q.     What  was  your  occupation  previous  to  that? 

A.  I  was  on  the  Hawthorne  Bridge  from  the  time 
that  opened  until  then. 

Q.  Well,  as  foreman — does  the  bridge  foreman 
operate  the  draws? 

A.     Yes,  we  take  a  shift,  the  same  as  the  rest. 

Q.  I  mean  they  do  operate  at  times  and  know 
about  them?  A.     Yes. 

Q.  On  the  Broadway  Bridge,  how  long  will  it 
take  to  clear  the  draw  of  traffic,  on  receiving  a  sig- 
nal to  open  from  a  boat? 

A.     That  depends  on  the 

Mr.  EVANS:    At  what  time  of  day? 

Q.    Any  old  time;  the  longest  time,  when  crowded? 

A.     That  depends  on  the  traffic. 

Q.    All  right;  at  the  heaviest  traffic. 
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A.     Well,   it  will  go  from— oh,   probably  two  or 
three  minutes. 

Q.     Two   to   three   minutes?        A.     Yes,   sir. 

Q.     How  long  does  it  take  to  lift  that  draw  by 
machinery? 

A.     Well,   sir,   it  will  take  about  one  minute  to 
raise;   that  is,   after  we  start. 

Q.    After  you  get  there,  get  your  hands  on   the 
lever. 

A.     After    it    gets    started.     Of    course,    you    can 
run  slower  than  that. 

Q.     Run   slower   yes.     Who   was   operating   the 
bridge  on  March  3rd? 

A.     Well,  I  wasn't  there.     I  couldn't  say.     I  was 
out  -  -  - 

Q.     Do  you  know  a  man  named  Smith  that  was 
gateman   on   the   bridge,   and   then   foreman? 

A.     Yes. 

Q.     Did  you  ever  work  on  the  bridge  with  him? 

A.     Yes. 

Q.     What  was  his  occupation  previous  to  work- 
ing on  the  bridge? 

A.     I   understand   he  was  a   blacksmith. 

Q.     How  is  that  bridge  operated — the  Broadway 
bridge — by  what  power?        A.     Electric  power. 

Q.     Did  Smith  know  about  electricity? 

Mr.    EVANS:     I    object    as   not    competent,    and 
improper. 

COURT:     Was  he  in  charge  of  the  bridge  at  the 
time? 
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Mr.  REED:  I  haven't  proved  that  yet.  That 
is  the  man;  I  haven't  proved  it.  I  suppose  you  will 
admit  Smith  was  in  charge  of  the  bridge  at  the  time, 
will  you? 

Mr.  EVANS:  Smith  was  on  the  bridge.  I  am 
not  sure  who  was  in  charge. 

Mr.  REED:    All  right.     (To  witness)     Get  off. 

Witness  excused. 
ROBERT  V.  SMITH 

A  witness  called  on  behalf  of  the  Claimant,  being 
first  duly  sworn,  testified  as  follows. 

DIRECT  EXAMINATION 

Questions  by  Mr.  REED: 

Mr.  Smith,  I  believe  that  you  were  working  on  the 
Broadway  Bridge  on  the  3rd  of  March? 

A.     Yes,  sir. 

Q.  Were  you  operating  the  bridge  when  this 
Yucatan  business  came  up? 

A.     I  was. 

Witness  excused. 
J.  S.  HICKS 

Recalled  by  the  Claimant. 

DIRECT  EXAMINATION 

Questions  by  Mr.  REED: 

Do  you  know  Mr.  Smith,  who  just  testified? 
A.     Yes,  sir. 
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Q.  Was  he  working  on  the  Broadway  Bridge 
when  you  were?  A.     Yes,  sir. 

Q.     In  what  capacity? 

A.  Well,  he  was  gate  tender  when  the  bridge 
first  opened  for  operation,  and  then  he  was  put  in 
as  an  operator;  that  is,  broke  in  as  an  operator. 

Q.     Who  broke  him  in  as  an  operator? 

A.     There  was  two  of  us.     I  helped  do  it. 

Q.    You  helped  do  it?        A.     Yes,  sir. 

Q.  At  that  time  did  he  know  anything  about 
electricity?  A.     No,  sir. 

Q.  Was  he  able  to  handle  the  electric  appliances 
in  the  case  of  the  blow-out  of  a  fuse,  or  a  matter  of 
that  kind? 

A.     Well,  he  didn't  seem  to  be. 

Q.     Well,   did  he,   though?        A.     He  did  not. 

Mr  EVANS:  Do  you  claim  a  blow  out  on  the 
bridge?  A  fuse  blown,  or  do  you  claim  that?  You 
haven't  alleged   anything  like  that  in  your  libel. 

Mr.  REED:     Do  you  claim  it? 

Mr.  EVANS:     No. 

Mr.   REED:     Then   I   don't  either. 

Mr  EVANS:     Then  why  the  proof? 

Mr.  REED:  I  want  to  show  he  didn't  know  how 
to  put  in  a  fuse. 

Mr.  EVANS:     Why? 

Mr.   REED:     To   show  he  was  incompetent. 

Mr.    EVANS:     You   don't   allege   that. 
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Mr.  REED:  I  think  I  do  allege  it  and  allege  it 
pretty  hard.     We  will  go  and  look. 

COURT:  Go  ahead  and  put  in  your  case.  I  don't 
see  what  this  has  to  do  with  the  case. 

Mr.   EVANS:    You  can   put   in   a  fuse  yourself. 

Mr.  REED:     That  is  more  than  Smith  could  do. 

Q.  Now,  then,  do  you  know  Mr.  Holman,  one 
of  the   County   Commisinoers?        A.     Yes,   sir. 

Q.  I  will  ask  you  to  state  whether  or  not — in 
the  first  place,  Mr.  Smith  was  relieved  down  there 
on  the  31st  of  March,  wasn't  he,  shortly  after  that? 

Mr.  EVANS:  I  object  as  incompetent,  irrelevant 
and  immaterial. 

COURT:  I  don't  know  what  that  has  to  do  with 
this  case. 

Mr.  REED:  I  want  to  show  he  was  relieved  for 
incompetency. 

COURT:  Well,  if  he  was  relieved  for  incompetency, 
and  his  incompetency  delayed  the  opening  of  this 
bridge,  that  might  be  some  material  matter. 

Mr.  REED:    A  general  incompetency  would  not? 

COURT:  General  incompetency  would  not  be 
sufficient,  unless  it  affected  the  operation  of  th  e 
bridge  at  that  time. 

Mr.  REED:  I  mean  incompetnecy  in  operating 
the  bridge. 

COURT:    Very  well. 
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A.  He  was  relieved  on  the  first  of  April;  that 
is  the  31st  of  March  was  his  last  day. 

Q.  State  whether  or  not— do  you  know  Mr.  Hol- 
man,   one  of  the  County  Commisioners? 

A.     I  do. 

Q.  State  whether  or  not  Mr.  Holman  ever  ex- 
pressed to  you  any  fact  in  regard  to  Mr.  Smith's 
competency  as  a  bridge  operator? 

Mr.  EVANS:  I  object  to  that  as  incompetent, 
irrelevant  and   immaterial. 

COURT:  I  think  the  objection  is  well  taken 
on  that.  Mr.  Holman's  statement  won't  bind  the 
county. 

Q.  I  will  ask  you,  then,  who  is  it  that  employes 
and  discharges  the  bridge  employes? 

A.     Well,  I  guess  the  foreman  at  the  i)resent. 

Q.     What?        A.     The  foreman   at  present. 

Q.     The  foreman,  yes;  but  at  that  time? 

A,     That  was  the  bridge  superintendent. 

Q.     The  bridge  superintendent?        A.     Yes. 

Q.  Was  there  a  bridge  superintendent  on  the 
31st  of  March? 

A.  Well,  he  was  let  out  just  about  that  time, 
right  along  there.  I  don't  know.  The  last  week 
in  March. 

Q.  At  this  time,  then,  who  handled  the  employees 
on  the  bridge?        A.     Up  to  that  time? 

Q.     At  that  time,  and  about  the  last  of  March? 

A.  Why,  the  superintendent;  the  superintendent 
of  bridges  and  ferries. 
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CROSS  EXAMINATION 

Questions  by  Mr.  EVANS: 

Mr.  Smith  succeeded  you  on  the  bridge,  did  he  not? 

A.     Yes,  sir. 

Q.     You  were  let  out,   and  he  took  your  place? 

A.     Yes,  sir. 

Q.     You  haven't  been  very  good  friends  since  then? 

A.     Haven't  seen  the  man  since. 

Q.  Haven't  been  very  friendly  towards  him,  have 
you? 

A.     Have  nothing  agin  him  particularly. 

Q.     You  don't  like  him,  do  you? 

A.     Well,  I  said  I  didn't  have  anything  agin  him. 

Q.     You  don't  like  him,   do  you? 

A.     I   don't  care  anything  about  him. 

Q.  When  you  testified  he  didn't  know  how  to 
put  in  a  fuse,  you  didn't  mean  that? 

A.     I   meant   incompetent. 

Q.  That  is  your  opinion,  but  you  said  he  didn't 
know  how  to  put  in  a  fuse  over  there.  Do  you  mean 
to  go  on  oath  swearing  Smith  didn't  know  how  to 
put  a  fuse  in  at  the  time  this  accident  happened? 

A.     Did  I  say  he  didn't  know  how  to  put  in  a  fuse? 

Q.     That  is  my  recollection  of  the  testimony. 

A.     That  was  the  question  put  to  me. 

Mr.  REED:  You  can  answer.  Go  ahead  and 
answer  fully. 

A.     He  didn't  put  in  a  fuse  when  one  was  out. 

Mr.  REED:    Tell  about  it  fully. 
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A.     Well,  I  wasn't  on  the  bridge  at  the  time. 

Q.  It  isn't  much  of  a  trick  to  put  in  a  fuse  when 
it  blows  out,   is   it?        A.     No,   sir. 

Q.    Anybody   could   do   that,   couldn't   he? 

A.     He  could,  if  he  knows  where  to  look  for  it. 

Q.     You   showed   him   because   you   trained   him? 

A.  I  didn't  show  him.  They  had  to  send  and 
get  a  man. 

Q.  I  thought  you  trained  him.  Didn't  you  tell 
the  Court  you  helped  to  drill  this  man  so  he  would 
know  how  to  operate  the  bridge?        A.     Yes,  sir. 

Q.    You  did  your  duty? 

A.  I  did  my  duty  while  I  was  there,  but  this 
happened  while  I  was  away. 

Witness  excused. 

R.  W.  OREWILER 
A  witness  called  on  behalf  of  the  Claimant,  being 
first  duly  sworn,  testified  as  follows. 

DIRECT  EXAMINATION 

Questions  by  Mr.  REED: 

Please   state   your   occupation,    Mr.    Orewiler. 
A.     Boiler  maker,  and  ship  repair  man. 
Q.    Who  are  you  with? 
A.     East  Side  Boiler  Works. 
Q.     Did  you  examine  this  place  on  the  Yucatan 
we  are  talking  about?        A.     Yes,  sir. 
Q.     What  will  it  cost  to  repair  that  damage? 
A.     I   estimate  will  cost  about  $3250. 
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Q.     Explain  why  it  would. 

A.  There  is  about  five  plates  to  come  off  there, 
five  feet  wide,  and  probably  60  feet  long.  The  total 
amount  of  that — each  plate  is  about  five  feet  by  four- 
teen feet,  and  those  are  all  put  on  with  counter  sunk 
ritets.  Then  a  lot  of  ribs,  reverse  bars  and  beams 
and  bead  iron  to  come  off,  and  a  whole  lot  of  car- 
penter work  will  have  to  be  removed,  rooms  there, 
ship's  quarters. 

CROSS   EXAMINATION 

Questions  by  Mr.  EVANS: 

When  was  this  examination  made? 
A.     Why,  day  before  yesterday. 

Mr.  EVANS:  I  move  to  strike,  as  incompetent, 
irrelevant  and  immaterial.  You  can't  tell  how  much 
damage  was  caused  by  wear  and  tear  of  the  vessel 
at  sea  since  then.  They  must  have  had  a  survey 
of  the  boat  made  at  the  time  of  this  accident,  and 
they  ought  to  call  testimony  and  show  it. 

COURT:    No  evidence  the   ship   is  in  the  same 

condition  now  as  it  was  after  this  accident. 

Witness  excused. 
J.  NEWMARKER 

Recalled  by  the  Claimant 

DIRECT  EXAMINATION 
Questions  by  Mr.  REED: 

Mr.  Newmarker,  I  believe  you  put  the  wooden 
plates   on  these  places  where  the  gun  hit? 
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A.     Yes,  sir. 

Q.  And  please  state  to  the  Court  what  the  con- 
dition of  the  boat  was  day  before  yesterday,  as  com- 
pared with  what  it  was  right  after  this  accident? 
Has  there  been  any  further  accident  or  disruption 
of  the  carpenter  work,  etc.? 

A.  No.  All  we  have  done  to  it  is  to  put  these 
two  planks  on  the  outside,  and  fix  up  the  inside  of 
the  saloon  there,   the  carpenter  work. 

Q.  I  mean  has  there  been  any  further  damage 
occurred  since  this  accident? 

A.     Nothing  at  all. 

Q.  When  a  man  examines  that  today  for  an  esti- 
mate, is  it  in  the  same  condition  it  was  the  3rd  of 
March?  A.     Yes,  sir. 

Q.    After  the  accident. 

A.  Except  some  new  paint  on  it;  that  is  all  the 
difference. 

Q.     You  have  painted  it;  that  is  all? 

A.     Yes,  sir. 

Witness  excused. 

Mr.   REED:    That  is  our  case. 

CLAIMANT  RESTS. 

Mr.  REED:  Mr.  Beckwith;  I  suppose  there  is 
no  replication  to  be  filed  by  you,  and  the  answer  of 
the  county  had  been  filed.  I  don't  know  just  what 
order  the  County  should  submit  its  testimony. 

COURT:  If  the  Libellant  has  any  rebutting  tes- 
timony, put  it  in. 
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H.  H.  HILTON 
Recalled  by  the  Libellant  in  rebuttal. 

DIRECT  EXAMINATION 

Questions  by  Mr.  BECKWITH: 

Do  you  know  the  tonnage  of  the  Boston? 

A.  No,  sir,  not  off-hand.  Something  like  3000 
tons. 

Q.     About  what  is  it? 

A.     I  believe  Captain  Paulsen  said — what  is  the 
Yucatan's  tonnage,  Captain  Paulsen? 
Captain  Paulsen:    3500  gross. 

Q.  Now,  what  is  the  distance  of  this  corner  of 
the  dock  which  is  on  an  angle  to  the  Globe  Milling 
dock?    The  length? 

A.  The  distance  of  the  little  angle  which  turns 
in  towards  the  shore  on  the  north  side  of  the  dock 
is  40  feet. 

Q.  And  if  it  were  70  feet — I  believe  you  testified 
it  was  70  feet,  didn't  you,  this  morning,  from  the 
bow  of  the  Boston  to  the  nearest  point  of  the  dock? 

A.     When  the  collision  occurred? 

Q.     Yes.  A.     Yes,  sir. 

Q.  If  this  Yucatan  was  up  the  dock  130  feet,  it 
would  include  42  feet  here  and  172  feet,  then  70  feet 
to  the  Boston,  242  feet,  where  would  the  Yucatan 
strike  the  Boston  if  she  were  lying  here,  say  130  feet 
of  the  Yucatan  being  up  in  here? 

Mr.   EVANS:    How  are  those  figures? 
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Mr.  BECKWITH:  If  the  Yucatan  was  130  feet 
on  the  dock. 

Mr.  EVANS:  Does  that  130  feet  mean  above 
the  angle  there? 

COURT:  I  understand  the  captain  to  testify  about 
130  feet  up  the  dock. 

Mr.  BECKWITH:  He  said  he  didn't  mean  that 
angle  there,  because  that  part  of  the  dock  wasn't 
used.  That  would  be  130  feet,  and  42  feet,  and  70 
feet— 242  feet. 

COURT:    What  is  the  length  of  the  Yucatan? 

Mr.  BECKWITH:    337  feet. 

Q.  Now,  what  is  the  length  of  the  forecastle  of 
the  Boston? 

A.  The  length  of  the  forecastle  of  the  Boston 
is  63  feet  from  bow  to  the  peak  of  the  superstructure. 

A.  That  would  strike,  then,  about  32  feet  aft  of 
the  forecastle? 

Mr.  EVANS:  May  I  suggest  a  question?  How 
far  is  it  from  the  bow  of  the  Boston,  to  the  first  structure 
on  the  deck? 

Mr.  BECKWITH:     That  was  70  feet. 

Q.  Now,  Mr.  Hilton,  you  have  been  around  the 
Boston  a  good  deal  during  that  time,— in   March? 

A.     Yes,  sir. 

Q.  Did  you  see  many  vessels  come  in  and  out 
that  Globe  Milling  dock? 

A.     I    have   taken   various   docks.     I    took   these 
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pictures  from  the  Portland.  I  have  seen  the  Port- 
land the  Yucatan  come  out  from  there  two  or  three 
times. 

Q.  Did  they  ever  go  in  close  to  the  Boston  before? 
Had  you  ever  seen  them? 

A.  Yes,  those  pictures  I  took  show  the  Portland 
in  very  close  to  the  Boston. 

Q.     That  is,  when  lying  at  the  dock? 

A.     Yes. 

Q.  I  mean,  getting  away  from  the  dock.  Did 
you  ever  see  them  swing  in  close  to  the  Boston  as 
they  went  by?  A.     No,  sir. 

Q.  The  Boston  had  never  been  struck,  or  had 
any  trouble  with  any  vessels  prior  to  that? 

A.     No,  sir,  not  that  I  know  of. 

Q.  This  piano  that  was  destroyed  on  the  Boston — 
how  long  had  the  state  had  that  piano,  do  you  know? 

A.     The  contract  was  made  -  -  - 

Q.     Was  it  more  than  six  months? 

A.  No,  sir,  I  believe  it  was  made  along  in  the 
early  part  of  October. 

Q.     Was  it  a  new  piano  when  you  got  it? 

A.     Yes,    sir. 

CROSS  EXAMINATIIN 

Questions  by  Mr.  REED: 

Mr.  Hilton,  please  add  up  those  figures  so  we  can 
see  them  on  a  piece  of  paper.  130  feet  the  ship  back, 
40  feet  more  on  the  dock,  then  70  feet. 
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A.    Adds  240. 

Q.     240,    and    the    Yucatan    is    337? 

A.     Yes,   sir. 

Q.  So  the  Yucatan  would  have  overlapped  on 
the  Boston  the  difference  between  240  and  337? 

A.     Yes,  sir;  that  would  be  97. 

Q.  That  would  be  97  feet  she  would  overlap,  be- 
sides the  length  of  the  rope,  spring  line,  whatever 
she   had    out? 

Mr.    BECKWITH:    No,   he   said 

Mr.  REED:  I  am  asking  the  questions.  What- 
ever part  of  the  spring  line  she  had  out. 

A.     I  don't  know  anything  about  the  spring  line- 

Q.  If  he  had  it  out.  97  feet  would  be  the  abso- 
lute distance  on  the  Captain's  testimony,  according 
to    Mr.    Beckwith's    figures? 

A.    Yes,  sir. 

Q.     What?  A.     I    guess    so,    yes. 

Q.  And  how  far  was  this  forward  gun  from  the 
bow  of  the  Boston? 

A.     I  couldn't  say;  I  haven't  measured  it. 

Q.  Give  a  good  guess,  because  you  have  meas- 
ured   everything    else. 

A.     It  might  have  been  85  feet. 

Q.  Yes;  then  she  would  have  overlapped  and 
hit  that  gun  anyway,  wouldn't  she? 

A.     Yes,  under  that  condition. 

Q.  Under  that  condition,  it  would  have  over- 
lapped and  hit  the  gun  anyway? 
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A.     If  it  was  as  you  say,  yes. 

Q.  As  Mr.  Beckwith  said,  not  as  I  say.  Go  on 
those  figures,  and  answer  as  Mr.  Beckwith  gave  them 
to  you,  not  as  I  gave  them  to  you. 

A.     You    are    asking    the    questions. 

Q.  Aren't  those  the  same  figures  he  gave  you, 
or  am  I  wrong? 

A.  Well,  I  am  just  guessing;  just  guessing  at  those 
distances. 

Q.  I  know  you  are  just  guessing.  I  don't  say 
you  are  anything  but  guessing  on  it;  but  please  state 
then  if  would  have  hit  the  gun,  or  not,  on  Mr.  Beck- 
with's  figures? 

A.     Certainly. 

Q.     Yes.     That  is  all. 

Witness  excused. 

Mr.  BECKWITH:    That  is  our  case. 

LIBELLANT  RESTS. 
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COUNTY'S  CASE. 

ROBERT  B.  SMITH 
Recalled  on  behalf  of  Multnomah  County. 

DIRECT  EXAMINATION 

Questions  by  Mr.  MAURY: 

Your  name  is  Robert  B.  Smith? 

A.     Yes,   sir. 

Q.  What  was  your  occupation,  Mr.  Smith,  on 
the  3rd  day  of  March,  1914? 

A.  Charge  of  the  Broadway  Bridge,  Portland, 
Oregon. 

Q.     You  were  in  charge?  A.     Yes,  sir. 

Q.     Foreman?  A.     Yes,    sir. 

Q.  Do  you  remember — what  were  your  duties 
as  foreman,    Mr.   Smith,   of   the   Broadway   Bridge? 

A.  That  of  an  operator.  To  keep  things  in  its 
place,  and  to  look  after  the  men  on  the  bridge. 

Q.     How  many  men  did  you  have? 

A.     Eleven,  all  told,  sir. 

Q.     On  the  bridge?  A.     Yes,   sir. 

Q.  Just  tell  the  Court  how  it  is  operated,  Mr. 
Smith. 

A.    Just  tell  what,  sir? 

Q.  Just  tell  the  Court  how  that  bridge  is  oper- 
ated. 

A.  The  man  attending  to  duty  keeps  a  watchful 
eye  for  boats  coming  north  or  south  in  the     river. 
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After  the  boat's  signal  is  given,  to  raise  the  draw, 
he  uses  his  own  discretion,  as  far  as  I  knew,  or  ever 
done,  at  the  time  to  open  the  draw,  at  the  distance 
the  boat  may  be  from  the  draw.  And  I  heard  the 
boat  in  question  whistle,  but  didn't  know  at  the  time 
it  was  that  boat,  and  didn't  know  where  it  really 
came  from,  but  I  heard  the  alarm  for  that  draw. 

Q.  I  just  want  to  make  this  more  chronological, 
is  the  only  thing.  At  what  time  did  this  happen? 
At  what  time  did  the  collision  between  the  Yucatan 
and  the  Boston  happen? 

A.  Between  the  hours  of  eleven  and  one,  I  should 
judge,   sir.     Sometime  the  noon  hour. 

Q.     Some   time   between   eleven   and    one? 

A.     I  think  so. 

Q.  The  question  I  asked  a  minute  ago  was  not 
to  describe  this  particular  accident,  but  to  describe 
to  the  Court  the  way  the  bridge  is  operated,  as  a  gen- 
eral rule,  so  we  can  get  it  in  the  record. 

A.  After  hearing  a  whistle,  or  an  alarm  to  go 
through  the  bridge,  the  operator  rings  a  bell,  which 
brings  the  gatemen  to  their  place,  and  they  shut 
the  gates,  shut  the  gates  to  the  traffic  on  the  bridge. 
After  that  has  been  done,  and  the  gatemen  look  care- 
fully to  see  that  no  passengers  or  anything  on  the 
bridge,  the  operator  is  given  a  signal  to  raise  the 
bridge.  With  that  he  goes  ahead  and  raises  the 
draw  and  waits  for  the  boat  to  enter. 

Q.  And  how  is  that  given?  Tell  about  opening 
the  draw?    How  long  does  it  take  to  open  the  draw? 
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A.  In  my  experience,  sir,  I  probably  took  from 
a  minute,  maybe,  to  clear  the  track^ — a  minute  and 
a  quarter  or  something  like  that.  Perhaps  along 
a  minute,  a  minute  and  a  quarter  or  sometimes  less, 
to  raise  the  draw. 

Q.  To  clear  the  traffic,  of  course,  depends  upon 
the  condition  of  the  traffic  at  the  time? 

A.     Exactly. 

Q.  The  Yucatan  went  through  there  about  noon, 
you    say? 

A.     Approximately  noon,   yes,   sir. 

Q.  Now,  Mr.  Evans  wants  this  brought  out. 
What  machinery  is  used  to  raise  that  draw? 

A.     Two    controllers. 

Q.     What  is  that?  A.     Two  controllers. 

Q.     Just  what  is  done? 

A.     You  mean  to  operate? 

Q.    Yes;  to  raise  the  draw. 

A.  To  see  that  every  switch  is  in  its  place,  the 
air— have  a  required  number  of  pounds  of  air,  and 
to  release  air,  release  the  brakes  and  apply,  as  the 
phrase  is,  the  juice  to  the  machinery,  and  up  goes 
the  draw. 

Q.  How  do  you  do  that?  How  do  you  apply  the 
juice? 

A.  By  working  the  controllers  around  the  dif- 
ferent numbers  or  the  different  figures.  One  man 
operates  both  sides,  both  levers. 

Q.  Those  controllers,  what  are  they  like?  Some- 
thing like  on  the  street  cars? 
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A.     Similar  to  the  street  cars,  yes,  sir. 

Q.  What  was  the  condition  of  the  traffic  about 
noon,  March  3rd,  about  the  time  the  Yucatan  went 
through   there? 

A.     You   mean 

Q.  The  condition  of  the  traffic  on  the  Broadway 
Bridge. 

COURT:  At  the  time  you  heard  the  Yucatan's 
alarm,  what  was  the  condition  of  the  traffic? 

A.  Why,  sir,  as  far  as  I  can  recollect,  why,  I  didn't 
particularly  notice  the  traffic;  as  usual;  a  few  teams 
going  backward  and  forward,  and  cars  making  the 
regular  trips,  sir. 

Q.  The  traffic  at  the  noon  hour,  how  is  it  with 
reference  to  the  traffic  at  other  times  of  the  day? 

A.  More  after  noon  than  at  the  noon  hour,  because 
of   the    noon    rest. 

Q.     The  traffic  is  not  so  heavy,  you  mean? 

A.     The  traffic  not  so  heavy,  no,  sir. 

Q.  Which  way  was  the  Yucatan  pointed  when 
he  gave  his  first  signal? 

A.  If  the  river  was  north  and  south,  she  pointed 
south. 

Q.     Had   she  yet  begun   to   make  the  turn? 
A.     No,    sir. 

COURT:  I  understood  you  to  say  you  didn't 
know  where  it  came  from  when  you  first  heard  his 
signal. 

A.     No,   sir. 
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COURT:  How  do  you  know  what  the  Yucatan 
was   doing? 

A.     That  probably  will  came  later,   I  suppose. 

Q.  Did  you  look  at  the  Yucatan  when  you  heard 
the   signal? 

A.  Looked  all  around  the  river;  could  see  noth- 
ing moving. 

Q.     Took  notice  of  the  Yucatan,  did  you? 

A.  If  I  remember  right,  there  were  only  two  boats 
on  that  side  of  the  river,  where  the  sound  of  the  whis- 
tle came  from,  and  on  the  other  side,  I  don't  recalj 
about  any  being  there,  but  I  saw  no  boats  in  motion. 

Q.  The  Yucatan  was  pointing  straight  upsti'eam, 
is  that  right? 

A.     Yes,  sir. 

Q.     Did   you   hear   the   second    signal? 

A.     I    did,    sir. 

Q.  And  which  way  was  the  Yucatan  pointing 
then? 

A.     South  southwest,  sir. 

Q.     South   southwest? 

A.     South  southwest,   sir. 

Q.     That    means    more    south    than    west? 

A.     Yes,  more  south  than  west. 

Q.     And  her  stern  was  fast  to  the  dock,  was  it? 

A.  That  I  couldn't  tell  from  there,  sir;  I  couldn't 
tell  about  that. 

Q.  Now,  what  position  was  the  Yucatan  in  when 
you  opened  the  draw? 

A.     Well,  sir,  as  near  as  I  could  see,  I  would  say 
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due  west;  maybe  a  trifle  to  the  south,  may  have  been 
a  trifle  to  the  north,  but  I  am  positive  that  she  was 
looking  to  the  west. 

Q.  And  did  the  bridge  remain  open  from  that 
time  on  until  she  got  through? 

A.     It  did,  sir. 

CROSS  EXAMINATION 

Questions   by    Mr.    REED: 

Mr.  Smith,  while  she  was  pointed  as  you  say  about 
west  when  the  bridge  commenced  to  open,  was  that 
before  or  after  the  danger  signal? 

A.  That,  sir,  was  just  as  I  had  the  bridge  open; 
as  I  raised— as  I  had  the  draw  open,  sir. 

Q.  I  say,  was  that  before  or  after  the  danger 
signal?    They  all  swear  he  gave  the  danger  signal. 

A.     Yes,  yes. 

Q.     Yes. 

A.  Well,  when  I  raised  the  bridge,  I  looked  and 
saw  the— when  I  gave  the  order  to  raise  the  bridge, 
and  commenced  to  raise  the  bridge,  the  boat  was 
then  due  west. 

Q.     Almost  due  west? 

A.     As  near  as  I  know. 

Q.  After  he  raised;  then  he  gave  the  danger  sig- 
nal after  that,  did  he? 

A.     No,  sir;  gave  no  whistle  after  that. 

Q.     The  danger  signal  was  before  that? 

A.  Was  due  west  when  the  danger  signal,  as  you 
call  it,  was  given. 
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Q.     But  the  bridge  was  open  then. 

A.  Well,  near  due  west,  I  suppose  this  way.  When 
I  commenced  to  open  the  draw,  he  was  still  near 
due    west. 

Q.  Was  the  danger  signal  given  before  or  after 
you  commenced  to  open  the  bridge? 

A.     Oh,  certainly  before. 

Q.     Given  before?  A.     Yes. 

Q.  How  long  between  the  time  of  the  first  whis- 
tle— how  long  between  the  time  of  the  first  whistle 
and  the  time  the  bridge  opened? 

A.  My  dear  sir,  I  forget,  and  I  made  a  statement 
to  you  which  said  to  you,  making  it  one  minute  longer 
than  what  the  log  in  the  ship  testified  to. 

Q.     What  was  that?  A.     I   forget,   sir. 

Q.  Didn't  you  tell  me  it  was  19  minutes,  in  Mr. 
Holman's  presence  in  my  oflftce — 19  minutes  between 
the  signal  and  the  time  the  draw  lifted? 

A.     That  I  couldn't  say,  sir. 

Q.     You    don't    remember? 

A.     I  don't  remember  that  part  of  it,  no. 

Q.     That   is   forgotten   by   you? 

A.     I  wish  I  did. 

Q.  That  is  all  right.  We  will  prove  it  by  Mr. 
Holman.  Now,  then,  do  you  have  any  recollection 
of  the  danger  whistle  at  all  that  day? 

A.     Oh,  yes,  sir;  yes.     I  recollect  it. 

Q.  Did  you  see  anything  of.  this  contact  between 
the  Boston  and  the  Yucatan? 

A.     No,  sir,  I  didn't  see  that. 
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Q.     Why  didn't  you  look  at  it? 

A.  Because  when  I  heard  the  danger  signal,  I 
thought  I  had  better  open  the  draw.  I  had  no  time. 
The  boat  was  in  position  for  the  draw,  and  so  I  opened 
the  draw.     I  didn't  see  that. 

Q.     The  draw  opens  in  about  a  minute. 

A.     I  know,  sir. 

Q.  How  long  does  it  take  to  swing  around  from 
the  rest  position? 

A.     I  was  at  my  post. 

Q.     Your  post  is  a  look-out  position? 

A.     Not  when  I  have  the  machinery  in  hand. 

Q.  Just  the  same  it  is  glass  all  around  for  the 
purpose  of  seeing. 

A.     You  can't  see  out. 

Q.  You  mean  to  say  you  can't  look  out  that  win- 
dow and  see  the  Yucatan? 

A.     Not  all  around,  when  the  draw  is  open. 

Q.  So  you  were  in  position  where  you  couldn't 
see  at  all?        A.     Oh,  no,  sir. 

Q.  Then  you  couldn't  see  the  ship  across  the 
river,  if  you  couldn't  see. 

A.     I  didn't  see  the  action. 

Q.  No,  but  east  and  west.  If  you  can't  see  out 
the  look-out  box,  how  do  you  know  she  was  east 
and  west? 

A.  Because  I  didn't  commence  to  open  the  draw 
when  she  was  east  and  west,  sir. 

Q.     Now,  what  was  the  reason  you  didn't  open, 
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Mr.  Smith,  at  the  time  of  the  first  signal?  Because 
you  didn't  know  what  boat  it  was? 

A.  Well,  I  will  tell  you,  sir,  if  I  may  use  my  own 
language. 

Q.     Go  ahead  and  tell  the  Court. 

A.  I  was  in  my  place  of  duty,  and  I  heard  the 
signal.  I  looked  around  and  saw  no  boats  in  evi- 
dence anywhere.  I  went  down  the  deck  and  crossed 
the  other  side  of  the  river,  the  south  side  of  the  bridge, 
and  asked  the  gateman,  and  I  saw  no  boats  in  sight; 
well,  we  went  on  for  a  little  while;  when  she  had  pulled 
out  a  little,  gave  a  second  signal;  never  at  any  time 
in  position  for  the  bridge.  I  hesitated  then  about 
opening  the  draw. 

Q.     Hesitated?  A.     Yes,  sir. 

Q.     Why? 

A.  Because  the  boat  was  anywhere  but  in  posi- 
tion for  the  draw. 

Q.  So,  though  you  heard  both  the  signals  for 
the  bridge,  you  nevertheless  didn't  open? 

A.     No,  sir,  I  didn't  open. 

Q.     You  declined  to  open  on  the  whistle? 

A.     She  wasn't  in  position  for  the  draw. 

Q.     So  that  was  the  reason  the  bridge  didn't  open? 

A.     Yes,  sir. 

Q.     Because  she  wasn't  in  position? 

A.  Yes;  I  told  you,  and  you  asked  for  the  reason 
for  the  danger  signal. 

Q.     Yes. 

A.     After  she  had  blown  the  danger  signal,  I  opened 
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the  bridge,  and  I  didn't  know,  sir,  until  after  the 
boat  had  passed  through,  that  she  had  struck — the 
Yucatan — until  the  gates  were  closed  again. 

Q.  All  right,  Mr.  Smith.  Now,  then,  in  the  house 
where  the  levers  are  operated,  there  is  a  good  deal 
of  electrical  machinery,  isn't  there? 

A.     Yes,  sir. 

Q.  The  sides  of  the  house  are  filled  with  switches 
and   contrivances?        A.     Yes,   they  are. 

Q.  And  it  requires  some  knowledge  of  electricity 
to  handle  them,  doesn't  it? 

A.     So  I  am  told,  yes,  sir. 

Q.     You  know  that? 

A.     I  think  I  know,  yes  sir. 

Q.     Does  it,  though?        A.     Sir? 

Q.  Does  it  require  any  knowledge  about  that 
sort  of  thing? 

A.  Well,  sir,  I  have  lived  56  years,  and  every- 
thing I  have  undertaken  sir,  has  required  knowledge. 

Q.  No,  but  I  mean  about  this,  these  in  there. 
Should  there  be  some  knowledge  about  electricity 
and  that  sort  of  thing?  Well,  as  a  matter  of  fact, 
didn't  the  bridge  close  once  for  45  minutes,  and  stay 
that  way,  because  nobody  knew  how  to  put  in  a  switch 
plug? 

Mr.  MAURY:  I  don't  see  the  point  of  this  exam- 
ination. There  isn't  any  charge  of  any  negligence 
over  that  delay  in  opening  the  draw.  That  is  the 
only  negligence  of  any  kind  charged.  I  cannot  see 
the  use  of  that,  and  I  object  to  it  on  that  ground. 
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COURT:    Go  ahead. 

Q.  Didn't  you  have  to  telephone  to  Wilson  to 
come  over  and  put  in  a  switch  plug?  To  put  in  one 
of  those  fuses? 

A.  I  don't  know  the  minutes  we  closed.  I  tel- 
ephoned I  wanted  a  workman  to  come  over. 

Q.  You  didn't  know  what  was  the  matter,  and 
had  to  telephone  to  a  man  to  come  over  and  put  the 
fuse  in,  wasn't  it?  A.     No,  sir. 

Q.    A  switch  plug? 

A.  No,  sir;  didn't  telephone  for  him  to  come, 
and  set  any  one  special  fuse,  no,  sir. 

Q.     That  is  what  he  did? 

A.     Mr.  Wilson  found  the  fuse  that  was  out. 

Q.  He  found  the  trouble  was  a  burnt  fuse,  which 
you  hadn't  found. 

A.     I  hadn't  found  that  one  at  that  time. 

Q.     Do  you  know  how  long  that  delayed  the  bridge? 

A.     I  don't  know,  sir. 

Q.  Now,  Mr.  Smith,  during  the  time  this  bridge 
didn't  open  on  the  signal  given  by  the  Yucatan, — you 
heard  the  signal?  Did  you  display  a  red  flag  or  a 
red  ball,   or  anything?        A.     No,  sir. 

Q.     Did  you  ever  read   the  regulations? 

A.     No,  sir. 

Q.     You  don't  know  what  they  were? 

A.     No,  sir. 
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REDIRECT  EXAMINATION 

Questions  by  Mr.  MAURY: 

Just  one  question  I  want  to  clear  up.  You  are 
clear  in  your  own  mind  as  to  the  direction  in  which 
the  boat  was  pointing  when  the  draw  did  open? 

A.     I  am  clear,  sir. 

Q.     What  direction  was  it? 

A.     When  the  draw  was  open? 

Q.     Yes.        A.     Due  west,  sir. 

Witness  excused. 
T.  C.  CONNERS 

A  witness  called  by  the  County,  being  first  duly 
sworn,  testified  as  follows. 

DIRECT  EXAMINATION 

Questions  by  Mr.  MAURY: 

Mr.    Conners,   what   is   your   occupation? 

A.     Bridge  tender. 

Q.  What  was  your  occupation  the  3rd  day  of 
March,  1914?        A.     Bridge  tender. 

Q.     Where?        A.     Broadway  Bridge. 

Q.     And  what  part  of  the  bridge  did  you  work  on? 

A.    On  the  east  end. 

Q.  Were  you  there  at  the  tim.e  the  Yucatan  went 
through  the  Broadway  Bridge?        A.     Yes,  sir. 

Q.     Through  the  draw?        A.     Yes,   sir. 

Q.  Did  you  hear  a  signal  for  the  Broadway  Bridge 
on  that  day  from  the  Yucatan?        A.     I  did. 
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Q.  And  the  first  signal  you  heard,  which  way  was 
the  boat  pointing? 

A.  Well,  she  was  pointing  pretty  near  right  across 
the  river;  due  west  a  little;  might  have  been  a  little 
to   the  south. 

Q.     Was  that   the  first  signal   you  heard? 

A.     Yes,  sir. 

Q.  What  position  was  she  in  when  the  draw 
opened,  Mr.  Conners?        A.     When  the  draw  opened? 

Q.     Yes. 

A.  Well,  she  was  a  little  to  the  northwest,  I  think, 
swinging  towards  the  north. 

Q.  And  the  draw  remained  open  from  that  time 
on,  did  it?  A.     Yes. 

Q.     You   only   heard   one   signal,   did   you? 

A.     I  heard  two. 

Q.     You  heard  two  signals?        A.     Yes,   sir. 

Q.     Which  way  was  she  pointed  at  the  g'lrst  signal? 

A.  The  first  signal  I  told  you  she  was  pointing 
pretty  near  west,  but  over  to  the  south. 

Q.     That  is  pointed  southwest? 

A.  Yes,  and  she  was  swinging;  she  was  swinging 
towards  the  north,  and  it  was  a  little  by  due  west, 
when  she  whistled  the  second  time. 

Q.    And  at  the  time  the  draw  was  opened? 

A.  At  that  time,  they  rung  the  bell  to  clear  the 
bridge. 

COURT:    At   the    time   the    second    whistle    was 
given,  they  rang  the  bell  to  clear  the  bridge? 
A.     Yes,  sir. 
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COURT:     The   draw   wasn't   open   then? 

A.     Not  at  that  time. 

Q.     How  long  did  it  take  to  clear  the  bridge? 

A.  Well,  I  should  judge  at  that  time,  probably 
a  minute  and  a  half,  or  two  minutes.  Something 
like  that  if  I  recall;  maybe  not  so  long. 

Q.  The  vessel  was  pointing  north  of  west,  north- 
west, when  the  draw  was  cleared. 

A.     Still  swinging,  yes,  sir. 

Q.     And  was  still  swinging?        A.     Yes,  sir. 

CROSS   EXAMINATION 

Questions  by  Mr.  REED: 

Were  you  the  man  that  Smith  talked  to? 

A.     No,  sir. 

Q.     He  says  he  went  down  and  talked  to  some  one. 

A.  That  might  be  the  man  on  the  west  end  of 
the  bridge,  the  operator  from  the  west  end,  and  I 
was  on  the  east  end. 

Q.  What  did  you  do  then?  What  was  your 
duty  when  that  whistle  blew? 

A.  To  close  the  gate,  the  passenger  gate,  to  save 
anybody  from  going  on — cars  and  wagons. 

Q.     Does  anybody  keep  any  records  over  there? 

A.     Records  of   what? 

A.     Times  or  anything?        A.     What  for? 

Q.     Whistles  and  boats  and   draws. 

A.  The  operator  keeps  a  record.  Every  boat 
that  goes  through,  and  the  time  it  takes  to  go  through. 
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Q.     Does  the  gateman? 

A.  The  gateman,  no.  They  have  nothing  to  do 
with   that. 

Q.     Did  you  hear  the  danger  whistle,  Mr.  Conners? 

A.  Well,  I  didn't — I  heard  some  whistle,  but 
I  think,  if  that  danger  whistle  blew,  it  blew  for  the 
Boston,  I  don't  think  it  blew  for  the  bridge. 

Q.  Did  you  hear  the  danger  whistle  from  the 
Yucatan? 

A.  I  say  I  heard  the  whistle,  but  I  wasn't  positive 
what  it  was,  but  I  say  if  a  danger  whistle,  the  dan- 
ger whistle  was  blown  for  the  Boston. 

Q.  Oh,  the  danger  whistle  of  the  Yucatan  was 
blown  for  the  Boston  and  not  for  the  bridge? 

A.  I  don't  think  so,  because  I  don't  know  as 
she  would  have  any  right  to  blow,  for  the  bridge 
at  that  time,  when  it  blowed,  when  they  claim  it  blowed. 

Q.  What  would  they  do  on  the  Boston?  They 
couldn't  use  her. 

A.     Only  to  signalize  they  were  coming  in. 

Q.     Why  should  they  go  in  if  the  bridge  was  open? 

A.  I  didn't  say  it  was  open  then.  I  said  the 
bell  rang  when  she  was  in  that  position;  kind  of  north 
of  northwest,  and  the  bell  rang,  and  we  closed  the 
gates  and  cleared  the  draw,  and  gave  the  proper 
signal,  the  bridge  was  cleared,  and  then  there  is 
about  40  or  50  feet  of  stationary  span  after  they  get 
clear  lifted — as  soon  as  v/e  get  clear  of  that,  we  give 
the  operator  a  signal,  and  then  we  attend  to  getting 
people  outside  of  the  gates,  and  have  to  stand  by  the 
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gates  to  keep  it  open  from  the  rail,  and  still  stop  up 
a  space  in  the  middle,  so  that  one  can't  get  through 
it,  a  motorcycle,  or  anything  of  that  kind;  and  we 
have  to  give  our  attention  to  that. 

Q.  If  she  blew  her  danger  signal,  while  pointed 
northwest,  and  the  draw  was  open,  she  must  have 
blown  for  the  Boston.        A.     How  is  that  again? 

Q.     How  was  she  when  the  danger  signal  blew? 

A.  I  say,  I  don't  know  as  I  particularly  heard 
any  whistle,  but  I  say  if  there  was  a  danger  whistle 
blew,  it  was  blew  because  she  was  drifting  on  top  of 
the  Boston. 

Q.  Why  should  she  drift  on  the  Boston  if  the 
bridge  was  open? 

A.     That  is  what  I   want  to  know. 

REDIRECT  EXAMINATION 

Questions  by  Mr.  MAURY: 

The  bridge  was  opened,  was  it? 

A.  Yes,  after  the  bell  given  and  the  signal  given 
to   operate. 

Q.  What  direction  was  the  boat  when  the  draw 
was  cleared? 

A.  I  guess  the  boat  was  pretty  well  due  north, 
about  downstream  north,  going  through. 

Q.     How  is  that  again? 

A.     I  say,  she  was  pretty  well  north  and  south. 

COURT:  Wlien  the  draw  was  cleared,  she  was 
about  north  and  south? 
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A.  Pretty  near,  sir,  when  the  signal  was  given 
the  operator  to  open. 

COURT:     With   the   bow   to   the   north? 
A.     Yes,  sir. 

Examination  by  the  COURT. 

Q.     And  was  facing  the  bridge?        A.     Yes,  sir. 

Q.  That  is,  when  the  signal  was  given  to  close 
the  draw? 

A.  No,  she  wasn't  quite  in  that  position  at  that 
time,  but  at  the  time  the  bridge  started  to  open, 
she  was  pretty  near  due  north. 

Q.  What  position  was  she  in  when  the  signal 
was  given  to  clear  the  draw? 

A.     Kind  of  north  northwest. 

Q.     Who  gave  the  signal  to  clear  the  draw? 

A.     The  foreman   or  operator,   he  rings  the  bell. 

Q.     Was  Smith  the  operator  at  that  time? 

A.     He  was,  sir. 

Q.  And  then  it  took  about  a  minute  or  a  minute 
and  a  half  to  clear  the  draw? 

A.  Yes,  probably  a  minute  or  a  minute  and  a 
half  or  two   minutes;  something   like  that. 

Q.  What  position  was  the  Yucatan  in  when  the 
draw  began  to  open? 

A.  To  a  certain  extent — you  see  there  is  a  lot 
of  people  on  the  stationary  span,  and  I  had  to  throw 
my  attention  to  them,  to  block  the  center  of  the 
bridge,  and  still  keep  a  space  between  the  end  of 
the  gate  and  the  rail,   so  you  won't  jam  anybody 
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going  through.  But  when  I  looked  around,  the  bridge 
was  opening,  and  she  was  pretty  well  due  north. 

Q.     The  bridge  opening?  A.     Yes. 

Q.     How  wide  open? 

A.  I  should  judge  it  was  probably  open  in  that 
shape  (indicating). 

Q.     15  or  20  feet — 25  feet  across? 

A.     Yes,   she  was  40  feet  across. 

Q.     40  feet  across?        A.     Must  have  been. 

Mr.  EVANS:     How  wide  is  that  draw  there? 

A.     That  is  250  feet  on  both  sides;  about  125  each. 

Q.  (Court)  Did  you  notice  at  that  time,  when 
the  draw  began  to  open,  did  you  notice  the  Boston? 
Did  you  see  the  Boston? 

A.  I  seen  the  Boston  just  afterwards,  as  the  boat 
was  swinging  in  on  it. 

Q.     As  what? 

A.  As  the  boat  was  drifting  in  on  her,  alongside 
of  her. 

Q.     You  saw  the  Boston  after  the  boat  was  drifting? 

A.  Well,  of  course  the  Boston  was  moored  there, 
and  the  Yucatan  was  drifting.  She  was  going  to- 
wards the  east  side,  and  of  course  after  I  got  my 
gate  closed,  and  my  attention 

Q.  Was  that  before  or  after  the  draw  began  to 
open? 

A.     That  was  after  the  draw  began  to  open. 

Q.     After  the  draw  began  to  open. 

A.  Yes,  because  when  the  draw  began  to  open, 
I  was  tending  gate,  and  the  people  were  going  through. 

Witness  excused. 
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W.   E.   REED 

A   witness   on   behalf   of   the   County,    being   first 
duly  sworn,   testified   as  follows. 

DIRECT  EXAMINATION 

Questions  by  Mr.  MAURY: 

Mr.  Reed,  what  is  your  occupation? 

A.     Bridge  tender. 

Q.     On  what  bridge? 

A.     Broadway.     I   am   on   the  Steel   Bridge  now. 

Q.  On  what  bridge  were  you  employed  the  3rd 
of  March  of  this  year?        A.     The  Broadway  Bridge. 

Q.     As  bridge  tender?        A.     Yes,  sir. 

Q.     On  what  part  of  the  bridge  did  you  work? 

A.     West  side. 

Q.  Do  you  remember  the  occasion  of  the  Yuca- 
tan going  through  the  draw  on  that  day? 

A.     I  do. 

Q.  Did  you  hear  any  signals  given  by  the  Yuca- 
tan for  the  bridge?  A.     I  did. 

Q.  Which  way  was  the  Yucatan  pointing  the 
first  signal  you  heard?        A.     South. 

Q.     Due  south?  A.     Yes. 

Q.     Was  she   moving  yet?        A.     No,   sir. 

Q.  She  was  lying  at  the  Globe  Milling  Company's 
dock   pointing   south?        A.     Yes,    sir. 

Q.  Which  way  was  she  pointing  the  next  signal 
you  heard? 

A.    She  was  pointing  towards  the  west,  and  then 
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she  drifted  south,  and  hit  her  nose  right  into  the 
steel  bridge,  and  the  captain,  it  looked  to  me,  got 
scared,  and  blew  the  whistle,  and  they  began  to  back. 

Mr.  EVANS:    You  don't  mean  the  Steel  Bridge. 

A.  Yes,  put  her  nose  up  against  the  Steel  Bridge. 

Q.  Which  way  was  the  boat  pointed  when  the 

draw  was  cleared? 

A.  When  the  draw  was  cleared,  to  the  northwest. 

Q.  When  the  draw  was  cleared? 

A.  He  was  more  north  than  any  way. 

Q.  More  north  than  west?        A.     Yes. 

Q.  How  far  north,  would  you  say? 

A.  Oh,  quite  a  good  deal;  quite  a  good  deal. 

CROSS   EXAMINATION 

Questions  by   Mr.    REED: 

Mr.  Reed,  let  me  understand  about  that  whistle. 
Do  you  understand  that  she  whistled  for  the  Broad- 
way Bridge  to  close? 

A.  She  whistled  one  whistle  for  it  to  open.  She 
was  against  the  dock;  then  a  little  while  she  swung 
out  and  got  out  in  the  stream  and  she  whistled  again; 
then  she  went  over  towards  the  steel  bridge;  drifted 
more  that  way;  got  her  nose  up  there,  and  then  she 
blew  the  danger  signal,  I  call  it,  and  kept  backing, 
backing;  still  she  was  on  a  rope  or  something  and 
she  hit  the  Boston. 

Questions  by  Mr.  EVANS: 
Which   is  the  Steel   Bridge? 
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A.     The  Steel  Bridge  is  south. 
Questions  by  Mr.  REED: 

Were  you  the  man  Mr.  Smith  spoke  to,  about 
whether  to  open  the  draw  or  not? 

A.     Spoke  to  a  fellow  named  Riggen,  Jack  Riggen. 

Q.     And  you  too?  A.     Yes,  sir. 

Q.  And  you  held  a  consultation  about  whether 
to  open  the  draw? 

A.  No,  sir,  he  just  came  downstairs  and  said, 
"that  fellow  must  be  up  against  it  now,  and  I  said  yes." 

REDIRECT  EXAMINATION 

Questions  by  Mr.  EVANS: 

You  said  sounded  the  danger  signal,  when  had  her 
bow  towards  the  Steel  Bridge.        A.     Yes,  sir. 

Q.     And  the  Steel  Bridge  is  the  one  on  the  south? 

A.     Yes,  sir. 

Q.     And   you   were   on   the   Broadway   Bridge? 

A.     Yes,  sir. 

Q.  And  he  sounded  the  danger  signal  before  he 
got  headed  towards  you  at  all?        A.     Yes,  sir. 

Q.     You  have  heard  all  these  other  witnesses  testify? 

A.     That  is  the  way  it  looked  to  me. 

Q.  They  all  testified  he  had  swung  plumb  around, 
and  was  headed  nearly  in  towards  the  Boston,  before 
he  sounded  the  danger  signal. 

A.  She  kept  blowing  the  danger  signal  until  she 
hit  the  Boston. 

Q.     Commenced  when  headed 
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A.     For  the  Steel  Bridge. 

Q.  Which  way  would  the  boat  be  headed  when 
headed  towards  the  Steel  Bridge?        A.     South. 

Q.  Well,  Mr.  Reed,  either  I  am  confused,  or  you 
are;  one  of  the  two.  The  Steel  Bridge  is  the  one 
the  railroad  goes  over,  the  Harriman  Bridge? 

A.     Yes,  sir. 

Q.     And  you  testified  to  begin  with,  that  she 

Mr.  REED:     Their  own  witness. 

Mr.  EVANS:  I  know,  but  I  am  free  to  say  we 
are  much  surprised  by  the  testimony  of  this  witness, 
and  I  ask  the  Court  to  indulge  me. 

COURT:     Go  ahead. 

Q.     You  testified  first  the  boat  was  headed  south, 
when  the  first  whistle  was  blown? 
A.     Yes,  and  then  she  swung  out. 


Then  she  swung  out?        A.     Yes,  sir. 

She  hadn't  sounded  any  danger  signal  then? 

No. 

She  was  headed  towards  the  west? 

Towards  the  south. 

About  how  any  degrees?    Do  you  have  any 


A. 

Q. 
A. 

Q. 
idea? 

A.     I  couldn't  say;  I  never  studied  degrees.     Her 
nose  was  right  about  south  to  the  steel  bridge. 

COURT:    You  are  confused  now,   I   know.     Mr. 
Evans  is  referring  to  the  second  whistle. 
A.     Second   whistle,   she  was  out  in   the   stream. 

COURT:     What? 


200  North  Pacific  Steamship  Company 

(Testimony  of  W.  E.  Reed) 

A.     She  was  out  west. 

COURT:     Lying  across  the  stream,  was  she? 
A.     Yes,  sir. 

COURT:    At  the  second  whistle? 
A.     Second  whistle,  yes,  sir. 

COURT:     Now,  when  was  the  danger  whistle? 
A.     The    danger    whistle,    she    was    towards    the 
Steel  Bridge. 

COURT:    The  danger  whistle  was  after  the  second 
whistle?  A.     Yes. 

COURT:    Then  she  had  turned   south? 
A.     South. 

COURT:    She  turned   south  between   the  second 
and  the  danger  whistle?        A.     Yes. 

COURT:     She  turned  her  bow  south? 
A.     Yes. 

COURT:     Had  she  let  go  of  the  line  then? 
A.     Well,  I  don't  think  she  had. 

COURT:     You  don't  know? 
A.     I  couldn't  say  to  that. 

COURT:    And  then  after  the  danger  whistle,  did 
she  turn  around? 

A.     She  kept  backing;  then  she  turned  around. 

COURT:    She  has  to  turn  around  to  get  her  bow 
towards  the  Broadway?        A.     Yes,  sir. 

COURT:     So  she  turned  around  after  the  danger 
signal? 
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A.  Yes,  turned  around,  and  then  drifted  over 
towards  the  Boston,  and  hit  the  Boston. 

COURT:  I  understand  you  at  the  time  the  danger 
signal  was  given,  and  that  was  after  the  second  sig- 
nal whistle,  her  bow  was  pointing  towards  the  Har- 
riman  Bridge?  A.     Yes. 

COURT:     Then  she  turned  around? 

A.     She  backed  in  and  then  turned  around. 

COURT:  She  backed  in  and  turned  so  the  bow 
was  north?  A.     Yes,   sir. 

COURT:     When   did   the   bridge   begin   to   open? 
A.     It  opened  when  she  turned  around. 

COURT:    After  the  danger  signal?        A.     Yes. 

COURT:  Didn't  begin  to  open  at  the  second 
signal  at  all?  A.     No. 

COURT:    Not  until  after  the  danger  signal? 

A.     Not  until  after  the  danger  signal. 

Q.  (Mr.  Evans)  Now,  you  remember  the  other 
day  talking  with  Mr.  Maury  in  my  office. 

A.     Yes. 

Q.  Didn't  you  tell  him  that  after  giving  the  sec- 
ond whistle,  the  Yucatan  kept  swinging  and  was 
held  fast  by  the  stern  line  to  the  dock?        A.     Yes. 

Q.  And  during  all  that  time  you  kept  clearing 
the  traffic?  A.     Yes. 

Q.  And  finally,  when  the  Yucatan  was  about 
abreast  of  the  current,  you  had  the  traffic  cleared? 
(Reading  from  statement).        A.     Yes. 
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Q.    And  were  beginning  to  open  the  draw? 

A.     Yes. 

Q.  And  the  Yucatan  swung  a  Httle  further,  and 
reached  the  point  where  she  ought  to  have  let  loose, 
and  headed  for  the  draw  she  gave  the  danger  signal, 
and  backed  up  a  little,  and  kept  on  swinging  around 
in  the  same  direction? 

A.  Yes,  she  kept  swinging  right  around.  That 
is  right. 

Q.     Then  she  s^\alng  on  down  and  hit  the  Boston? 

A.  Yes,  she  swung  around  and  hit  the  Boston. 
I  don't  think  she  ever  let  go  any  rope. 

RECROSS   EXAMINATION 

Questions  by  Mr.  REED: 

Was  that  statement  written  up  before  you  went 
to  the  District  Attorney's  office  or  afterwards. 

A.     When  I  went  to  the  District  Attorney's  office? 

Q.  Was  it  written  before  you  went  there  or  after- 
wards? 

A.     Written  while  I  was  there.     Right  before  me, 

Mr.    MAURY:     That   was   your   own    statement? 
A.     That  is  my  own  statement. 

Mr.   MAURY:     It  wasn't  put  up  to  you?    You 
made  that  statement? 
A.     I  made  that  statement  m.yself. 

Mr.  REED:  Here  is  an  employee  they  are  bring- 
ing here  and  forcing  him  to  tell  a  story,  not  only  that, 
but  bringing  here  a  sworn   statement. 
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Mr.  MAURY:     It  is  not  sworn. 

Mr.  REED:  And  making  him  say  the  thing  was 
dictated  by  himself.     I  object  to  it. 

COURT:  Proceed  with  the  examination.  Tell 
what  he  knows  about  this  matter. 

Witness  excused. 
CAPTAIN  W.  W.  POPE 

A  witness  called  on  behalf  of  the  County,  being 
first  duly  sworn,  testified  as  follows. 

DIRECT  EXAMINATION 

Questions  by  Mr.  MAURY: 

Captain  Pope,  where  do  you  live? 

A.  Portland,  441  West  Park. 

Q.  What  is  your  occupation? 

A.  Master  and  Pilot. 

Q.  How  long  have  you  been  Master  and  Pilot? 

A.  Since  '83. 

Q.  On  this  harbor  all  the  time? 

A.  Yes,  sir. 

Q.  And  been  working  at  that  continuously,  have 
you?  A.     Yes,  sir. 

Q.  Do    you   know    the   steamship    Yucatan? 

A.  Yes,  sir. 

Q.  Have  ridden   on   her?        A.     Yes,   sir. 

Q.  And  you  have  handled  boats  of  that  size  and 
character,    in    this    harbor,    have    you? 

A.  Yes,  sir. 

Q.  Now,  you  heard  Captain  Paulsen's  testimony 
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as  to  the  way  she  was  turned  around  on  this  day 
in  question,  didn't  you?        A.     Yes. 

Q.  You  were  sitting  back  and  heard  all  this  testi- 
mony? A.     Yes. 

Q.  You  heard  him  say  the  current  was  two  knots 
an  hour?  A.     Yes. 

Q.  And  that  the  wind  was  about  15  miles — south- 
west, wasn't  it? 

Mr.   REED:     Southeast. 

Q.  Southeast  wind,  yes.  You  heard  him  describe 
the  manner  in  which  he  turned   the  boat  around? 

A.     Yes. 

Q.  Now,  based  on  your  experience  as  a  pilot, 
in  turning  around  the  Yucatan  at  that  place,  under 
those  circumstances,  and  in  that  manner,  to  go  through 
the  Broadway  Bridge,  at  what  time  should  the  pilot 
cast  loose  from  the  stern  line  and  head  out  for  the 
draw? 

A.     Well,  I  should  say  from  100  to  120  degrees. 

Q.  And  if  a  man  hung  on  longer  than  120  degrees, 
you  would  say  he  was  hanging  on  too  long  under 
the  circumstances,  would  you? 

A.     That  depends  on   the  circumstances. 

Q.     I  mean,  under  those  circumstances  I  related. 

A.  If  the  bridge  was  opening,  he  had  a  perfect 
right  to  let  go.     If  not  had  a  right  to  hold  on. 

Q.  If  the  bridge  was  opening,  when  he  reached 
120  degrees,  he  should  have  let  go?        A.     Sure. 

Q.  And  if  he  did  let  go  at  120  degrees,  and  the 
bridge  was  opening  at  120  degrees,  he  should  have 
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got  through  the  bridge  without  trouble.  Is  that 
so?    What  would  you  say? 

A.  Under  ordinary  circumstances,  he  probably 
would  have  gone  clear. 

Q.     Under  the  circumstances  in  this  case? 

A.     Under  ordinary  circumstances. 

Q.     Yes;  under  these  circumstances. 

A.  Well,  I  cannot  say  that.  The  wind  and  the 
current  evidently  caught  him,  and  set  him  against 
the  Boston. 

Q.     The  wind  and  current. 

A.  The  wind  and  current  evidently  set  him  against 
the  Boston. 

Q.  Then  if  the  bridge  was  open  at  that  point, 
you  couldn't  attach  any  blame  to  the  bridge,  could 
you?  If  the  bridge  was  open  when  he  reached  that 
point.  A.     Of  course 

Mr.  REED:  We  don't  claim  that.  We  are  not 
claiming  any  damage  to  the  county  if  the  bridge 
was  open.  I  don't  want  to  get  off  on  that.  We 
claim  the  bridge  was  not  opened.  If  the  bridge  was 
open,  we  have  nothing  to  do  with  it  but  pay. 

Mr.  MAURY:  The  testimony  of  Captain  Paulsen 
was  to  the  effect  that  the  bridge  was  open  at  120 
degrees. 

COURT:    He  said  he  let  go  at  120  degrees. 

Mr.  MAURY:  And  the  bridge  was  open  before 
he  let  go. 
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COURT:  I  don't  know  whether  he  testified  to 
that  or  not. 

Mr.  MAURY:  That  was  the  testimony,  I  think, 
your  Honor,  that  was  emphasized  in  the  last  question. 
Captain  Paulsen:  Blew  the  danger  signal  at  120 
degrees. 

Mr.  REED:    Ask  Captain  Paulsen. 

Mr.  EVANS:     I  am  satisfied  to  stand  by  the  record. 
Mr.  MAURY:    May  he  answer  that  question? 

COURT:    Certainly. 

Q.  If  the  bridge  was  opening  at  120  degrees,  and 
the  line  cast  off  at  120  degrees,  under  the  circum- 
stances in  this  case,  could  you  attach  any  blame  to 
the  bridge  if  the  boat  didn't  go  through  it  right. 

COURT:  The  boat  did  go  through  all  right,  but 
ran  into  the  Boston  in  doing  it. 

Q.  For  anything  that  happened  before  it  did 
go  through,  would  the  bridge  be  to  blame? 

A.  Well,  now,  I  was  not  there.  I  am  only  an- 
swering what  I  would  do  if  there.  I  would  probably 
let  go  at  120  degrees,  taking  chances  on  doing  any 
damage,   as   Captain   Paulsen   did. 

Witness  excused. 

COUNTY  RESTS. 


vs.  The  State  of  Oregon  and  Multnomah  County  207 
(Testimony  of  Captain  A.  C.  Paulsen) 

CAPTAIN  A.   C.  PAULSEN 
Recalled  by  the  Claimant. 

DIRECT  EXAMINATION 

Questions  by  Mr.   REED: 

Captain  Paulsen,  where  did  you  say  the  boat  was 
pointed   when  the  danger  signal  was  blown? 

A.     When  the  danger  signal  was  blown? 

Q.     Yes. 

A.  When  the  danger  signal  was  blown  it  was  pointed 
about  110  or  120  degrees. 

Mr.  EVANS:     It  was  at  110  or  120.     Which  was  it? 
A.     I  said  in  the  former  statement  120  degrees, 
I  think. 

Mr.  REED:     You  can't  tell  exactly.     That  is  all. 

CROSS   EXAMINATION 

Questions  by  Mr.  BECK  WITH: 

You  say  the  bridge  was  opening  when  you  blew 
the  danger  signal! 

A.  I  would  have  no  occasion  to  blow  that  dan- 
ger signal  if  the  bridge  had  been  open. 

Q.  Under  ordinary  circumstances,  if  it  happened 
to  be  a  merchant  ship  in  there,  and  had  been  in  that 
position,  you  say  you  would  have  held  onto  your 
lines  and  gone  up  against  the  ship? 

A.     Taking  chances  going  up  alongside  the  ship. 

Q.     In  other  words,  it  would  do  less  damage  in 
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going  along  the  ship  that  way,  than  in  moving  and 
raking  her? 

A.  I  wasn't  figuring  that.  It  would  do  less  dam- 
age to  go  up  against  another  ship  than  against  the 
Boston.     That  was  all  I  figured. 

Mr.  EVANS:    And  you  cast  off  at  the  time  you 
sounded  the  danger  signal? 
A.     No,  I  cast  off  as  the  bridge  commenced  to  open. 

CROSS   EXAMINATION 

Questions  by  Mr.  EVANS: 

When  was  that  with  reference  to  the  sounding 
of  the  danger  whistle? 

A.     After    I    sounded   the   danger   signal. 

Q.     How  soon?        A.     Very  soon  after. 

Q.  Before  you  hit  the  Boston,  did  you  cast  off 
or  after?        A.     Well,  it  was  after. 

Q.  And  you  hit  the  Boston  just  a  few  seconds 
after  sounding  the  danger  signal? 

A.  I  hit  the  Boston  as  soon  as  the  bridge  opened, 
whether  a  few  seconds,   I  don't  know. 

Q.     You  know  which  it  was. 

A.  Pretty  hard  to  remember  a  few  seconds,  you 
know. 

Witness  excused. 
RUFUS  C.   HOLMAN 

A  witness  called  on  behalf  of  the  Claimant,  being 
first  duly  sworn,  testified  as  follows. 
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DIRECT  EXAMINATION 

Questions  by  Mr.  REED: 

Please  state  your  name  and  occupation? 

A.     Rufus  C.  Holman,  Manufacturing  Stationery. 

Q.  Mr.  Holman,  I  will  ask  you  whether  or  not 
you  were  present  in  my  office  on  or  about  the  13th 
day  of  April,  with  Mr.  Smith,  who  has  just  testified* 
and  whether  or  not  you  heard  Mr.  Smith  state  the 
length  of  time  between  the  first  signal  and  the  open- 
ing of  the  draw  of  the  Broadway  Bridge  at  the  time 
of  the  collision? 

Mr.  EVANS:  Objected  to  as  incompetent,  im- 
material and  irrelevant.  Anything  that  Smith  may 
have  said  wouldn't  bind  the  county. 

COURT:  Wouldn't  be  for  any  purpose  except  to 
impeach  Smith,  and  he  said  de  didn't  know. 

Mr.  REED:     I  know  he  did. 
Witness:    Shall  I  answer  the  question? 
Mr.  REED:    No,  don't  answer. 

COURT:  That  is  only  for  impeaching  purposes, 
and  I  am  not  impeaching  Smith. 

Q.     What  else  is  your  occupation? 

A.     Well,  I  am  County  Commissioner. 

Q.  The  County  Commissioners  have  charge  of  the 
bridges,  and  employ  the  workmen,  don't  they? 

A.  They  do.  In  this  particular  case,  and  at 
this  time  there  was  a  superintendent  of  bridges  and 
ferries,  who  had  immediate  control. 
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(Testimony  of  Rufus  C.  Holman) 

Q.    Appointed   by  the  Commissioners? 

A.     Yes. 

Q.  And  the  gentleman  that  just  objected  is  the 
District  Attorney  acting  for  the  Commission? 

A.  The  District  Attorney  has  advised  the  County 
Commission. 

Q.  Who  is  objecting  to  your  telHng  what  the 
bridge  tender  said  at  that  time. 

COURT:     I  guess  we  will  take  that  for  granted. 

Mr.  REED:    No,  I  want  that  in  the  record.     Is 
that  right? 
A.    Yes,  it  is. 

Witness  excused. 

CLAIMANT  RESTS 

LIBELLANT  RESTS 

COUNTY  RESTS. 
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Libelant's   Exhibit    "A". 
CLW  520-8  ALU-HDH 

UNITED  STATES  ENGINEER  OFFICE 

Second  District 

321  Custom  House 

Portland,  Oregon 

November  13, 1913. 

The  Oregon  Naval  Board, 

Mr.  H.  Beckwith,  Chairman, 

Portland,   Oregon. 
Sirs: 

Referring  to  written  request  dated  October  18, 
1913,  for  permission  to  drive  a  dolphin  in  the  Will- 
amette river,  I  have  the  honor  to  inform  you  that, 
upon  the  recommendation  of  the  Chief  of  Engineers 
and  under  the  provisions  of  Section  10  of  the  act  of 
Congress  approved  March  3,  1899,  entitled  *'An 
act  making  appropriations  for  the  construction,  repair, 
and  preservation  of  certain  public  works  on  rivers 
and  harbors,  and  for  other  purposes,"  you  are  hereby 
authorized  by  the  Secretary  of  War,  subject  to  the 
special  War  Department  conditions  of  August  13, 
1913,  (copy  herewith)  for  such  construction  in  general 
to  place  the  dolphin  in  the  Willamette  river  oppo- 
site Block  No.  3,  McMillens  Addition  to  the  City 
of  Portland,  Oregon,  in  accordance  with  the  plans 
shown  on  the  attached  sheet;  this  authority  to  cease 
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and  be  null  and  void  on  October  13,   1916,  unless 
previously  revoked  or  renewed. 

By  direction  of  the  Secretary  of  War: 

J.  F.  Mclndoe 
Major,  Corps  of  Engineers. 
1  Inclo.  (5) 
accomp'g. 


CONDITIONS     PERTAINING     TO     ALL     WAR 

DEPARTMENT    PERMITS       FOR       BRIDGE 

FENDERS,  BOOMS,  DOLPHINS,  PILES,  OR 

SIMILAR   OBJECTS   OF  A  TEMPORARY 

CHARACTER  IN  NAVAGABLE  WATERS 

OF  THE  UNITED  STATES. 

(a)  That  this  authority  does  not  give  any  prop- 
erty rights  either  in  real  estate  or  material,  or  any 
exclusive  privileges;  and  that  it  does  not  authorize 
any  injury  to  private  property  or  invasion  of  private 
rights,  or  any  infringement  of  Federal,  State,  or  local 
laws  or  regulations,  nor  does  it  obviate  the  necessity 
of  obtaining  State  assent  to  the  work  authorized. 
IT  MERELY  EXPRESSES  THE  ASSENT  OF  THE 
FEDERAL  GOVERNMENT  SO  FAR  AS  CON- 
CERNS THE  PUBLIC  RIGHTS  OF  NAVIGA- 
TION.    (See  Cummings  v.  Chicago,  188  U.  S.  410.) 

(b)  That  the  work  shall  be  subject  to  the  super- 
vision and  approval  of  the  engineer  officer  of  the  Uni- 
ted States  Army  in  charge  of  the  locality,  who  may 


vs.  The  State  of  Oregon  and  Multnomah  County  213 

temporarily  suspend  the  work  at  any  time  if,  in  his 
judgment,   the  interests  of  navigation  so  require. 

(c)  That  there  shall  be  no  unreasonable  inter- 
ference with  navigation  by  the  work  herein  author- 
ized. 

(d)  That  if  inspections  or  any  other  operations 
by  the  United  States  are  necessary  in  the  interests 
of  navigation,  all  expenses  connected  therewith  shall 
be  borne  by  the  grantee. 

(e)  That  if  future  operations  by  the  United  States 
require  an  alteration  in  the  positon  of  the  bridge 
fender,  boom,  dolphin,  pile,  or  similar  object,  or  if 
the  latter,  in  the  opinion  of  the  Secretary  of  War, 
shall  cause  unreasonable  obstruction  to  the  free  nav- 
igation of  the  said  waters,  the  grantee  will  be  required, 
upon  due  notice  from  him,  to  remove  or  alter  the 
bridge  fender,  boom,  dolphin,  pile,  or  similar  object 
or  obstruction  caused  thereby,  without  expense  to 
the  United  States  so  as  to  render  navigation  reason- 
ably free,  easy,  and  unobstructed.  No  claim  shall 
be  made  against  the  United  States  on  account  of 
such  removals  or  alterations. 

(f)  That  there  shall  be  installed  and  maintained 
on  the  work  by  and  at  the  expense  of  the  grantee 
such  lights  and  signals  as  may  be  prescribed  by  the 
Bureau   of   Lighthouses,   Department  of   Commerce. 

(g)  That  if  not  otherwise  specified  in  the  per- 
mit, this  authority,  unless  previously  revoked  under 
paragraph    (e)   above   or   specifically  extended,   shall 
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cease  and  be  null  and  void  at  the  end  of  the  third 
full  calendar  year  after  its  date. 

(91171-C.   of  E.) 

By  authority  of  the  SECRETARY  OF  WAR; 

WM.   T.  ROSSELL 
Brig.  Gen.,  Chief  of  Engineers,  U.  S.  Army 

WAR  DEPARTMENT, 

Office  of  the  Chief  of  Engineers, 
Washington,  D.  C,  August  13,  1913. 

U.  S.  District  Court 
FILED 
Oct  28  1914 
G.  H.  Marsh,  Clerk 
District  of  Oregon. 
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Libellant's  Exhibit  "B-2." 

THIS  AGREEMENT. 

Entered  into  this  seventeenth  day  of  June,  1911, 
by  and  between  the  United  States,  represented  by 
R.  F.  Nicholson,  Acting  Secretary  of  the  Navy,  party 
of  the  first  party,  and  the  State  of  Oregon,  repre- 
sented by  Oswald  West,  Governor,  party  of  the  sec- 
ond part, 

WITNESSETH,  That  the  said  party  of  the  first 
part,  under  and  in  pursuance  of  an  act  of  Congress 
approved  August  3,  1894,  (Statutes  at  Large,  vol- 
ume 28,  page  219),  hereby  agrees  to  loan  temporar- 
ily to  the  State  of  Oregon  the  U.  S.  S.  Boston,  together 
with  her  apparel,  charts,  books,  and  instruments 
of  navigation,  as  per  invoices  furnished  with  the 
vessel,  upon  the  following  terms  and  conditions,  viz: 

1.  The  said  vessel  shall  be  used  only  by  the  regu- 
larly organized  Naval  Militia  of  said  State  for  the 
purposes  of  drill  and  instruction. 

2.  When  the  organization  of  the  Naval  Militia  of 
the  State  shall  be  abandoned,  or  when  in  the  judg- 
ment of  the  President  the  interests  of  the  naval  ser- 
vice shall  so  require,  the  vessel,  together  with  her 
apparel,  charts,  books,  and  instruments  of  naviga- 
tion, shall  be  immediately  restored  to  the  custody 
of  the  Secretary  of  the  Navy  in  as  good  condition 
as  when  received  by  the  State  of  Oregon,  reasonable 
wear  and  tear  excepted. 
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3.  The  State  of  Oregon  hereby  agrees  to  keep 
said  vessel  in  good  order  and  proper  repair  as  set  forth 
in  the  next  succeeding  paragraph  and  to  abstain 
from  making  or  causing  to  be  made  any  alteration 
in  the  hull  or  machinery,  or  in  any  arrangement  of 
the  hull,  machinery,  spars,  boats,  or  other  equip- 
ment or  apparel  of  the  vessel,  except  such  as  may 
be  authorized  in  writing  by  the  Secretary  of  the  Navy. 

4.  The  repairs  to  the  said  vessel,  her  apparel, 
equipment,  etc.,  shall  be  made  at  Government  expense 
when  authorized  by  the  Secretary  of  the  Navy  on 
his  own  initiative  or  on  the  recommendation  of  the 
said  State  of  Oregon. 

5.  The  said  U.  S.  S.  Boston,  together  with  her 
apparel,  boats,  charts,  books,  instruments  of  navi- 
gation, etc.,  shall,  at  all  times  while  in  the  custody 
of  the  State,  be  open  to  inspection  by  such  persons 
as  the  Secretary  of  the  Navy  may  designate  for  the 
duty. 

6.  The  State  of  Oregon  hereby  assumes,  and  will 
hold  the  United  States  free  and  acquitted  from,  all 
port,  pilotage,  and  other  charges  accruing  against 
said  vessel  while  in  the  possession  of  the  State. 

7.  The  State  will  place  in  charge  of  the  naviga- 
tion of  the  said  vessel  a  competent  officer  who,  under 
the  navigation  laws,  would  be  qualified  and  author- 
ized to  direct  and  control  the  movements  of  a  vessel 
of  like  size,  draft,  character,  and  class  in  private 
ownership,  and  will  not  permit  the  vessel  to  be  navi- 
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gated  except  under  the  direction  and  control  of  such 
officer.  Further,  the  State  will,  when  appropriate 
and  necessary,  employ  qualified  local  pilots. 

8.  The  State  will  place  in  charge  of  the  boiler 
and  machinery  of  said  vessel  a  duly  qualified  and 
licensed  engineer  who,  under  the  navigation  laws, 
would  be  recognized  as  competent  and  authorized 
to  assume  sole  charge  of  the  engines  and  machinery 
of  a  vessel  of  like  size,  character,  and  class  in  pri- 
vate ownership;  and  will  not  permit  steam  to  be  raised 
or  maintained,  or  the  engines  of  said  vessel  to  be 
moved,   except  under  competent   supervision. 

9.  The  State  further  agrees  to  protect  and  defend 
the  United  States  against  any  and  all  liability  what- 
soever growing  out  of  claims  for  damages  to  property, 
personal  injuries  or  loss  of  life,  caused  by  said  vessel 
while  in  collision  or  by  touching  or  striking  any  vessel 
or  structure  on  shore,  afloat  or  submerged,  or  caused 
directly  or  indirectly  by  any  explosion  or  accident 
of  any  kind  whatsoever,  occurring  to,  in  or  upon 
said  vessel  while  in  the  charge  and  custody  and  under 
the  control  of  representatives  of  the  State;  and  does 
hereby  release,  discharge,  and  acquit  the  United 
States  and  all  officers  thereof  from  any  liability  or 
responsibility  due  to  such  cause. 

10.  Should  any  difference  arise  between  the  par- 
ties to  this  agreement  as  to  any  matter  or  thing  con- 
nected therewith  or  arising  therefrom,  the  same  shall 
be  submitted  for  decision  to  the  Assistant  Secretary 
of  the  Navy  for  the  time  being,  and  his  determina- 
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tion   thereof  shall  be  binding  and  conclusive  upon 
both   parties. 

The  said  State  of  Oregon,  represented  by  Oswald 
West,  Governor,  hereby  acknowledges  the  receipt 
of  the  U.  S.  S.  Boston,  at  the  port  of  Navy  Yard, 
Bremerton,  Washington,  from  the  United  States, 
together  with  her  apparel,  boats,  charts,  books,  instru- 
ments of  navigation,  etc.,  as  per  invoices  furnished 
with  the  vessel,  and  agrees  to  surrender  the  said 
ship,  her  boats,  apparel,  equipment,  etc.,  at  any 
time  when  required  so  to  do  by  the  Secretary  of  the 
Navy,  or  when  the  organization  of  the  State  Naval 
Militia  shall  be  abandoned. 

In  Witness  whereof  the  respective  parties  hereby 
have  hereunto  set  their  hands  and  seals  the  day  and 
year  first  above  written. 

Signed  and  sealed  in  the  presence  of 

(signed)        OSWALD  WEST 
as 
Governor  of  the  State  of  Oregon. 
The  United  States, 

:SEAL  OF  THE  STATE  OF  OREGON) 
By 

(signed)     R.  F.  NICHOLSON, 

As  Acting  Secretary  of  the  Navy. 
By    the    Governor — 

(signed)     BEN  W.  OLCOTT, 

Secretary   of   State. 
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(Signed)     LUSTAM  B.  JOHNSON 

Solicitor, 

as  to  R.  F.  NICHOLSON, 

Acting  Secretary  of  the  Navy 

(SEAL  OF  THE  NAVY  DEPARTMENT) 

U.  S.  District  Court 

FILED 
Oct  28  1914 
G.  H.  Marsh,  Clerk 
District  of  Oregon. 
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THIS  AGREEMENT,  Made  and  entered  into 
in  duplicate  this  second  day  of  February,  1914,  by 
and  between  the  OREGON-WASHINGTON  RAIL- 
ROAD &  NAVIGATION  COMPANY,  A  private 
corporation,  party  of  the  first  part,  and  the  OREGON 
NAVAL  BOARD,  party  of  the  second  part,  WIT- 
NESSETH: 

WHEREAS,  the  said  party  of  the  second  part, 
through  its  proper  officers  has  requested  that  a  per- 
mit be  granted  by  the  first  party  herein  for  the  con- 
struction and  maintenance  of  a  pipe  line,  sidewalk 
and  stairway  and  for  the  installation  of  a  wire  on, 
the  property  of  the  party  of  the  first  part  on  the  East 
bank  of  the  Willamette  River,  between  Halsey  and 
Clackamas  Streets,  if  extended,  as  shown  on  the  blue 
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print  hereto  attached  and  by  this  reference  made 
a  part  hereof,  for  a  period  of  five  (5)  years  from  Feb- 
ruary 2,  1914,  and 

WHEREAS,  the  Oregon-Washington  Railroad  & 
Navigation  Company  is  wiUing  to  grant  this  permit 
for  the  construction  and  maintenance  of  said  pipe 
line,  sidewalk  and  stairway  and  for  the  installation 
of  said  wire,  upon  the  express  understanding  and 
agreement  that  the  sidewalk  and  stairway  are  not 
and  will  not  be  considered  a  public  or  private  way 
or  easement,  and  that  the  permission  hereby  granted 
is  not  to  be  considered  as  in  any  manner  creating 
any  obligations  on  the  part  of  the  party  of  the  first 
part  to  maintain  said  sidewalk  and  stairway,  and 
that  no  liability  is  to  be  incurred  on  the  part  of  said  party 
of  the  first  part,  by  reason  of  the  permission  hereby 
granted,    and 

WHEREAS,  the  Oregon  Naval  Board  is  willing 
to  accept  the  conditions  hereby  imposed  by  Oregon- 
Washington-Railroad  &  Navigation  Company,  this 
agreement  WITNESSETH: 

THAT  the  said  party  of  the  first  part  hereby  grants 
permission  to  the  said  party  of  the  second  part  to 
construct  and  maintain  a  three-fourths  (3-4")  inch 
pipe  line,  a  sidewalk  and  stairway  and  to  install  a  wire 
upon  and  over  the  property  of  the  party  of  the  first 
part  on  the  East  bank  of  the  Willamette  River  between 
Halsey  and  Clackamas  Streets,  if  extended,  as  shown 
in  red  on  blue  print  hereto  attached. 
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It  is  hereby  distinctly  understood  and  agreed  that 
the  said  party  of  the  first  part  is  not  in  any  way 
to  be  liable  for  any  loss,  damage  or  injury  that  may 
result  to  any  person  or  persons  growing  out  of  the 
existence  or  maintenance  of  said  pipe  line,  sidewalk, 
stairway  or  wire,  and  that  said  sidewalk  and  stair- 
way is  not  to  be  deemed  in  any  manner  an  easement 
or  public  way,  and  that  this  agreement  is  to  be  consider- 
ed solely  as  a  license,  whereby  the  Oregon  Naval  Board  is 
authorized  to  so  maintain  said  sidewalk  and  stairway, 
and 

IT  IS  FURTHER  AGREED,  that  this  permit 
is  to  run  for  a  period  of  five  (5)  years  form  Febru- 
ary 2,  1914,  in  consideration  of  ($1.00)  Dollar,  the 
receipt  of  which  is  hereby  acknowledged,  and  in  fur- 
ther consideration  of  the  permit  hereby  granted  the 
party  of  the  second  part  hereby  undertakes  and  agrees 
to  use  only  the  ground  on  which  this  permit  is  granted 
as  hereinbefore  specified  and  that  it  will  at  all  times, 
save  harmless  and  protect  the  said  party  of  the  first 
part  against  any  liability  or  claim  of  any  kind  whatso- 
ever growing  out  of,  or  in  any  manner  connected  with 
or  resulting  from  the  construction  or  maintenance 
of  said  pipe  line,  sidewalk  and  stairway  or  from  the 
installation  or  maintenance  of  said  wire. 

It  is  hereby  understood  and  agreed  that  said  pipe 
line,  stairway,  sidewalk  and  wire  are  for  the  sole 
purpose  of  serving  the  U.  S.  Battleship  ''Boston," 
which  said  Battleship  is  moored  in  the  Willamette 
River  adjacent  to  the  said  sidewalk  and  stairway 
constructed  on  the  premises  hereinbefore  described. 
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It  is  hereby  mutually  agreed  by  and  between  the 
parties  hereto,  that  the  party  of  the  first  part  shall 
have  the  right  to  terminate  this  agreement  in  case 
the  said  party  of  the  first  part  shall  desire  the  use  of 
said  premises  at  any  time  upon  the  giving  of  thirty 
(30)  days'  notice  thereof,  mailed  to  the  party  of  the 
second  part  at  Portland,  State  of  Oregon. 

IN  WITNESS  WHEREOF,  the  party  of  the  first 
part  has  caused  this  agreement  to  be  signed  by  its 
Vice  President  and  General  Manager,  and  the  party 
of  the  second  part  has  hereunto  subscribed  its  name, 
the  day  and  year  above  written. 

OREGON-WASHINGTON   RAILROAD   & 
NAVIGATION  COMPANY, 

By  J.  P.  O'BRIEN 
Vice-President  &  General  Manager 

OREGON  NAVAL  BOARD 
By  G.  F.  BLAIR, 
Lt.Comdr.  O.N.M.,  Sec't'ry. 

Approved 

M.  J.  BUCKLEY 
General  Superintendent 

APPROVED  AS  TO  FORM 
C.  C.  ZWEIGART 
For  General  Attorney 

Approved  as  to  Description 

GEO.  W.  McMATH 

Tax  and  Right  of  Way  Agent. 
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(Seal 
ADJUTANT  GENERAL, 
STATE  OF  OREGON 
Official  Copy). 

U.  S.  District  Court 

FILED 
Oct  28   1914 
G.  H.  Marsh,    Clerk 
District  of  Oregon. 


Claimant's  Exhibit  5. 

Form  No.  lOSO.-Met'l.-Pacific  Coast. 
U.   S.    DEPARTMENT   OF  AGRICULTURE, 

WEATHER  BUREAU 
MONTHLY  METEOROLOGICAL  SUMMARY. 

Station,  Portltand,   Oregon;   month,   March,    1914. 
Temperature    Precipitation  Char-       Reading 

(Degrees  Faren-     (In  inches    acter  of 

Date  heit.)  and        of  day.  River  Gage 

Max.  Min.  Mean,  hundredths.)  8    a.m. 

3     49        39      44  .22        Cloudy      10.1 

Note. — "T"  indicates  trace  of  precipitation. 
Edward  A.  Beals, 
District  Forecaster  Weather  Bureau. 

U.  S.  District  Court 
FILED 
Oct  28  1914 
G.  H.  Marsh     Clerk 
District  of  Oregon. 
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Claimant's  Exhibit  6. 

RULES  AND  REGULATIONS 

To  Govern  the  Drawbridges  Across  the  Willamette 
at  Portland,  Oregon. 

THE  LAW. 

Extract  from  River  and  Harbor  Act  of  August  18, 1894: 

"Sec.  5.  That  it  shall  be  the  duty  of  all  persons 
owning,  operating,  and  tending  the  drawbridges  now 
built,  or  which  may  hereafter  be  built  across  the 
navigable  rivers  and  other  waters  of  the  United  States, 
to  open,  or  cause  to  be  opened,  the  draws  of  such 
bridges  under  such  rules  and  regulations  as  in  the 
opinion  of  the  Secretary  of  War  the  public  interests 
require  to  govern  the  opening  of  drawbridges  for  the 
passage  of  vessels  and  other  water  crafts,  and  such 
rules  and  regulations,  when  so  made  and  published, 
shall  have  the  force  of  law.  Every  such  person  who 
shall  willfully  fail  or  refuse  to  open,  or  cause  to  be 
opened,  the  draw  of  any  such  bridge  for  the  passage 
of  a  boat  or  boats,  or  who  shall  unreasonably  delay 
the  opening  of  said  draw  after  reasonable  signal  shall 
have  been  given,  as  provided  in  such  regulations, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  on 
conviction  thereof  shall  be  punished  by  a  fine  of  not 
more  than  two  thousand  dollars,  nor  less  than  one 
thousand  dollars,  or  by  imprisonment  (in  the  case  of 
a  natural  person)  for  not  exceeding  one  year,  or  by 
both  such  fine  and  imprisonment,  in  the  discretion  of 
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the  court:  Provided,  That  the  proper  action  to  enforce 
the  provisions  of  this  section  be  commenced  before 
any  commissioner,  judge,  or  court  of  the  United 
States,  and  such  commissioner,  judge,  or  court  shall 
proceed  in  respect  thereto  as  authorized  by  law  in 
case  of  crimes  against  the  United  States:  Provided 
further,  That  whenever,  in  the  opinion  of  the  Secre- 
tary of  War,  the  public  interests  require  it,  he  may 
make  rules  and  regulations  to  govern  the  opening 
of  drawbridges  for  the  passage  of  vessels  and  other 
water  crafts,  and  such  rules  and  regulations,  when 
so  made  and  published,  shall  have  the  force  of  law, 
and  any  violation  thereof  shall  be  punished  as  here- 
inbefore provided." 

THE  REGULATIONS 

Pursuant  to  the  provisions  of  the  law  above  quoted, 
the  following  regulations  are  published  and  will  take 
effect  from  and  after  the  4th  day  of  August,  1910: 

Section  1.  When  at  any  time  during  the  day  or 
night  a  vessel,  unable  to  pass  under  the  closed  draw- 
span  of  any  one  of  the  above  bridges,  approaches  it 
from  a  distance  of  over  1,000  feet,  the  person  in  com- 
mand of  such  vessel  shall  cause  to  be  sounded,  when 
said  vessel  shall  be  at  a  distance  of  not  less  than  1,000 
feet,  the  prescribed  signal  and  shall  repeat  this  signal 
until  it  is  understood  at  the  bridge. 

Section  2.  When  such  vessel  is  about  to  leave  a 
landing  1,000  feet  or  less  from  the  drawbridge,  with 
the  intention  of  passing  through  the  draw,  the  per- 
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son  in  command  shall  cause  the  prescribed  signal  to  be 
sounded  at  such  interval  before  leaving  the  landing 
that  the  draw  may  be  opened  in  time  for  the  vessel 
to  pass. 

Section   3.     The   following   signals   are   prescribed 
for  vessels  wishing  to  have  the  draws  opened: 
"Oregon      Railroad     and      Navigation      Company's 
bridge."     One  long  blast  of  whistle,  followed  quickly 
by  one  short  blast. 

"Burnside  Street  Bridge."  One  long  blast  of  whistle, 
followed   quickly   by   two   short  blasts. 

"Morrison  Street  Bridge."  One  long  blast  of  whistle, 
followed  quickly  by  three  short  blasts. 

"Madison  Street  Bridge."  One  long  blast  of  whistle, 
followed  quickly  by  four  short  blasts. 

For  the  passage  of  vessels  or  water  crafts  of  any 
description  propelled,  by  other  than  steam  power, 
like  signals  shall  be  given  by  horn  or  trumpet,  when 
a  whistle  is  not  available. 

Section  4.  All  vessels  when  passing  any  bridge 
shall  be  moved  as  expeditiously  as  is  consistent  with 
established  rules  governing  speed  in  the  harbor  of 
Portland. 

Section  5.  All  vessels,  crafts  or  rafts,  not  self- 
propelled,  navigating  the  river,  for  which  the  open- 
ing of  any  bridge  may  be  necessary,  shall,  while  pass- 
ing such  bridge,  be  towed  by  a  suitable  self-propelled 
boat. 

Section  6.  Upon  hearing  the  signals  hereinbefore 
prescribed,  the  engineer  or  operator  of  a  drawbridge 
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shall  promptly  open  the  draw,  except  between  the 
hours  of  6:30  a.  m.  and  7:00  a.  m.,  7:15  a.  m.  and 
7:45  a.  m.,  and  8:05  a.  m.  and  8:30  a.  m.; 

Provided,  That  the  draw  shall  be  promptly  opened 
for  the  passage  of  sea-going  vessels  of  250  tons  or 
over  upon  the  prescribed  signal  at  any  hour  of  the 
day  or  night,  and, 

Provided  further,  That  when  any  vessel  shall  arrive 
at  any  bridge  within  five  minutes  before  6:30  a.  m., 
7:15  a.  m.  or  8:05  a.  m.,  it  shall  be  passed  promptly 
through  all  the  bridges  in  the  direction  in  which  it 
is  moving  and  shall  not  be  stopped  between  bridges. 

Section  7.  In  case  the  draw  can  not  be  immed- 
iately operated  when  the  prescribed  signal  is  given, 
a  red  flag  or  ball  by  day,  and  a  red  light  by  night, 
shall  be  conspicuously  displayed. 

JOHN  C.  SCOFIELD 

Assistant  and  Chief  Clerk, 
For  the  Secretary  of  War. 
WAR  DEPARTMENT, 
August  4,  1910. 

Section  6  of  the  foregoing  regulations  is  hereby 
temporarily  modified  to  read   as  follows: 

Section  6.  Upon  hearing  the  signals  hereinbefore 
prescribed,  the  engineer  or  operator  of  a  drawbridge 
shall  promptly  open  the  draw,  except  between  the 
hours  of  6:30  a.  m.  and  7:00  a.  m.,  7:15  a.  m.  and 
7:45  a.  m.,  8:05  a.  m.  and  8:30  a.  m.,  5:15  p.  m.,  and 
5:45  p.  m.  and  6:00  p.  m.  and  6:30  p.  m.; 
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Provided,  That  the  draw  shall  be  promptly  opened 
for  the  passage  of  sea-going  vessels  of  250  tons  or 
over  upon  the  perscribed  signal  at  any  hour  of  the 
day  or  night,  and, 

Provided  further.  That  when  any  vessel  shall  arrive 
at  any  bridge  within  five  minutes  before  6:30  a.  m., 
7:15  a.  m.,  8:05  a.  m.,  5:15  p.  m.,  or  6:00  p.  m.,  it  shall 
be  passed  promptly  through  all  the  bridges  in  the 
direction  in  which  it  is  moving  and  shall  not  be  stopped 
between  bridges. 

ROBERT  SHAW  OLIVER, 

Assistant  Secretary  of  War. 

WAR  DEPARTMENT, 
June  15,  1911. 

Filed  October  28,   1914.     G.   H.   Marsh,   Clerk. 


CLAIMANT'S  EXHIBIT  No.  7. 

ORDINANCE  No.  17591. 

An  Ordinance  defining  the  duties  of  Harbor  Master, 
and  regulating  the  Port  of  the  City  of  Portland; 
and  repealing  all  ordinances  and  parts  of  ordinances 
in  conflict  herewith. 

"Section  1.  That  for  the  better  protection  of 
persons  passing  to  and  from  ships  and  wharves  in 
the  City  of  Portland,  it  shall  be  the  duty  of  every 
owner,  lessee,  or  proprietor  of  every  dock  or  wharf, 
to  close,  and  keep  closed  when  not  in  actual  use,  by 
sufficient  gates,   barricades,   or  hatches,   all  slips  or 
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runways  used  as  a  passage-way  between  the  dock 
or  wharf  and  a  ship,  and  to  keep  every  dock  and 
wharf  sufficiently  Ugh  ted  at  night  when  a  vessel  is 
made  fast  thereto." 

**Sec.  2.  Vessels  arriving  within  the  corporate 
limits  of  the  City  of  Portland,  if  obliged  to  anchor, 
shall  be  anchored  below  the  Albina  Ferry,  and  on 
the  west  side  of  the  main  ship  channel;  such  vessels 
shall  be  moored  with  bower  anchor  forward  and 
another  bower  anchor  ready  to  drop,  and  a  stream 
anchor  out  astern,  to  prevent  the  vessel  from  swing- 
ing across  the  main  ship  channel  and  obstructing 
the  same,  and  shall  have  a  boat  swung  out  ready  for 
instant  use  at  all  times.  Vessels  moving  from  the 
docks  or  wharves  to  anchor  in  the  river  while  wait- 
ing for  cargo,  and  shall  be  moored  under  the  same 
conditions  as  other  vessels,  so  as  to  leave  a  clear 
channel  for  vessels  coming  up  or  going  down  the 
river.  Pilots  and  masters  of  towboats  bringing  ves- 
sels to  anchorage  in  the  Harbor  of  the  City  of  Port- 
land, shall  see  that  the  vessel  in  their  charge  is  moored 
so  as  to  comply  with  these  regulations.  Vessels 
must  not  be  anchored  or  moored  in  the  fairway  chan- 
nel within  the  City  limits,  neither  must  they  moor 
or  anchor  within  four  hundred  (400)  feet  of  any  bridge 
or  ferry  line." 

**Sec.  3.  Vessels  moving  from  one  dock  or  wharf 
to  another  or  from  one  place  to  another,  when  neces- 
sary to  pass  through  the  draw  of  any  bridge  or  cross 
the  line  of  any  ferry  boat,  or  when  moving  from  a 
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dock  or  wharf  on  one  side  of  the  Willamette  River 
to  a  dock  or  wharf  on  the  opposite  side  of  said  river, 
shall,  in  order  to  prevent  the  obstruction  of  travel, 
have  the  service  of  a  tug,  provided  this  section  shall 
not  apply  to  vessels  when  propelled  by  their  own 
engines." 

"Sec.  4.  A  vessel  anchored  or  moored  in  the  har- 
bor or  laying  at  the  dock,  must  at  all  times  have 
at  least  one  officer  and  three  seamen  on  board  capable 
of  taking  proper  care  of  the  vessel.  If  it  becomes 
necessary,  in  order  to  facilitate  navigation  or  the 
commerce  of  the  port  or  for  the  protection  of  other 
vessels  or  property,  a  vessel  may  be  removed  by  order 
of  the  Harbor  Master  at  the  expense  of  the  owner, 
and  the  owner  and  vessel  shall  be  liable  for  all  dam- 
ages and  costs  that  shall  arise  thereby." 

**Sec.  5.  If  any  vessel  be  sunk  or  stranded  within 
the  port,  or  if  any  obstruction  be  found  to  impede 
navigation  within  said  port,  the  owner  of  the  vessel 
or  property  by  which  such  obstruction  is  caused, 
shall  immediately  notify  the  Harbor  Master  of  the 
position  of  such  obstruction,  and  shall  exhibit  on  or 
near  such  vessel  or  obstruction  such  flags,  masts 
or  lights  as  the  Harbor  Master  may  direct.  Two 
red  lights  at  night  and  two  red  flags  by  day  with 
bell  sounded  in  case  of  fog." 

"Sec.  6.  The  master  or  person  having  the  charge 
or  command  of  any  vessel  coming  to  or  lying  along- 
side any  wharf  or  vessel  berthed  at  a  wharf  shall, 
both  before  and  during  such  time  as  such  vessel  is 
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moored  or  stationed  at  such  wharf,  or  vessel  berthed 
at  a  wharf,  have  the  anchors  stowed,  the  jib-boom 
in,  the  lower  yards  topped  and  braced  sharp  up,  and 
all  other  projections  stowed  within  the  rail  of  the 
said  vessel." 

"Sec.  7.  In  order  to  facilitate  the  removal  of 
vessels  from  their  berths  at  any  wharf  or  place  of 
mooring,  or  for  other  reasons,  the  Harbor  Master 
may  direct  the  master  or  person  in  charge  of  any 
vessel  to  slack  away  hawsers,  cables  or  other  fasten- 
ings of  any  ship,  or  to  have  her  yards  topped  or  braced 
fore  and  aft,  and  her  martingale  and  jib-boom  to 
be  rigged  in.  The  master  or  person  in  charge  of  any 
vessel  shall  forthwith  comply  with  such  directions 
given  by  the  Harbor  Master." 

"Sec.  8.  Every  vessel  lying  alongside  a  wharf, 
or  vessel  lying  alongside  a  vessel  berthed  at  a  wharf, 
shall  from  sunset  until  sunrise,  be  provided  with 
proper  lights,  and  shall  be  provided  continuously 
with  such  appliances  in  the  way  of  gangways  and 
manropes  as  may,  in  the  opinion  of  the  Harbor  Mas- 
ter, or  in  fact,  be  necessary  for  the  convenience  and 
safety  of  persons  passing  to  and  from  such 
vessels,  and  every  gangway  fixed  for  the  purpose 
of  giving  the  crew  or  other  persons  access  to  the  ship 
after  dark  shall  be  brightly  illuminated  by  the  best 
available  means  as  long  as  such  gangway  is  in  cum- 
munication  with  the  shore,  and  a  watch  shall  be 
continually  set  upon  said  gangway." 

"Sec.  9.  Every  vessel  lying  at  a  wharf  shall  have 
such  a  safety  net  suspended  from  a  stage  or  other 
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appliance  that  may  be  rigged  for  the  purpose  of  facil- 
itating ingress  and  egress  to  the  said  vessel  as  will 
prevent  persons  falling  into  the  water  in  the  event 
of  their  slipping  off  the  said  stage  or  other  appliance 
that  may  be  rigged  for  the  aforesaid  purpose." 

"Sec.  10.  Every  hawser  or  rope  by  which  a  vessel 
is  made  fast  to  the  wharf  or  shore  shall  be  defended 
by  at  least  one  metal  disc  of  such  size  and  pattern 
as  has  been  approved  by  the  Harbor  Master,  and 
every  such  metal  disc  shall,  if  not  affixed  to  the  hawser 
or  rope  to  the  satisfaction  of  the  Harbor  Master, 
be  removed  to  a  position  on  the  said  hawser  or  rope 
pointed  out  by  him,  and  the  ship  fended  off  a  dis- 
tance of  six  feet." 

"Sec.  11.  All  openings  in  the  ship's  side  shall  be 
closed  at  sundown,  gangways  raised  clear  of  the 
dock,  and  all  cargo  skids  shall  be  unrigged  at  sun- 
down except  during  such  time  as  they  are  actually 
in  use,  when  they  shall  be  brightly  illuminated.  Bal- 
last logs  when  used  by  ships  are  to  be  properly  fas- 
tened by  chains  or  wire  cables  in  such  a  manner  that 
thej^  can  not  float  through  their  fastenings  if  dis- 
turbed by  the  displacement  of  water  caused  by  pass- 
ing steamers." 

"Sec.  12.  Combustible  matter,  such  as  pitch, 
tar,  resin,  or  oil,  shall  not  be  heated  on  board  any 
vessel  lying  at  anchor  in  the  port,  and  all  combustible 
matter  shall  be  heated  in  a  boat  astern  at  a  proper 
distance  from  such  vessel:  provided,  that  combus- 
tible matter  shall  not  be  heated  while  such  vessel 
is  lying  alongside  a  wharf." 
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''Sec.  13.  Oil,  spirit,  or  inflammable  liquid  shall 
not  be  pumped  or  discharged  from  any  vessel  or 
tank  into  the  waters  of  the  port." 

"Sec.  14.  It  shall  be  unlawful  for  goods  or  cargo 
to  be  placed  on  any  street  or  roadway  near  or  at  the 
approach  to  any  wharf  or  dock  without  the  permission 
of  the  Harbor  Master  having  first  been  obtained." 

"Sec.  15.  When  loading  into  or  discharging  from 
any  vessel,  coal,  ballast  ashes,  or  any  material  what- 
soever, a  good  and  sufficient  tarpaulin  shall  be  so 
stretched  and  spread  as  to  effectually  pervent  any 
lading  or  material  from  falling  into  the  waters  of 
the  port." 

"Sec.  16.  It  shall  be  unlawful  for  any  person 
upon  any  vessel  or  wharf  within  the  port,  or  upon 
any  street  or  roadway  immediately  adjoining  a  wharf 
to  tout  or  solicit  anyone  to  proceed  as  a  passenger 
by  anj^  vessel,  or  to  take  up  his  or  her  residence  at, 
or  proceed  to,  any  boarding  house  or  hotel." 

"Sec.  17.  All  stray  boats,  timber,  or  other  arti- 
cles found  within  the  port  shall  be  immediately  deliv- 
ered up  to  the  Harbor  Master,  in  whose  custody 
they  shall  remain  until  claimed  by  the  proper  own- 
ers, who  shall  pay  all  expenses  thereon,  including 
a  charge  for  keepmg  and  storing  the  same.  If  such 
articles  are  not  claimed  within  a  reasonable  time, 
they  shall  be  sold  in  the  manner  provided  by  the  Char- 
ter for  the  sale  of  property." 
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"Sec.  18.  It  shall  be  unlawful  for  any  person 
to  throw,  place  or  leave  any  dead  animal  or  putri- 
fying  matter  into  or  on  any  part  of  the  port." 

"Sec.  19.  It  shall  be  unlawful  for  any  person 
to  place  or  deposit  any  rubbish,  refuse  matter,  or 
articles  of  any  offensive  character,  likely  to  create 
a  nuisance  upon  any  wharf,  or  wharf  road,  or  street 
leading  to  a  wharf,  except  at  the  places  and  in  the 
manner  pointed  out  by  the  Harbor  Master." 

"Sec.  20.  It  shall  be  unlawful  for  any  person 
to  furiously  or  negligently  ride  or  drive  through, 
upon,  or  along  any  wharf,  or  near  approach  thereto, 
or  to  drive  on  the  wrong  side  of  the  road,  or  be  away 
from  his  horse  or  cattle  so  as  to  be  unable  to  have 
the  full  control  of  such  horse  or  cattle." 

"Sec.  21.  It  shall  be  unlawful  to  fasten  vessels 
or  floating  timber  to  either  of  the  bridges  or  to  any 
support   thereof." 

"Sec.  22.  It  shall  be  unlawful  for  any  person 
or  persons  to  bathe  from  any  wharf  or  in  any  part 
of  the  port  which  is  open  to  public  view." 

"Sec.  23  It  shall  be  unlawful  for  any  person 
or  persons,  firm  or  corporation,  to  dump  or  deposit 
or  throw  or  cause  to  be  dumped,  deposited  or 
thrown  into  the  Willamette  River,  within  the  limits 
of  the  City  of  Portland,  any  sawdust,  slabs,  gravel, 
loose  earth  or  other  debris  which  may  tend  to  obstruct 
the  channel  of  said  river,  or  to  dump  or  deposit  or 
cause  to  be  dumped  or  deposited  any  sawdust,  slabs, 
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ashes,  gravel,  loose  earth,  rubbish,  or  other  debris, 
at  any  point  within  the  corporate  limits  of  the  City 
of  Portland,  where  the  same  will  be  carried  away 
and  into  the  said  river,  or  into  or  through  any  sewer 
within  the  City  limits,  by  freshets  or  otherwise." 

''See.  24.  It  shall  be  unlawful  to  run  or  propel 
a  steamboat  on  the  Willamette  River  within  the 
corporate  limits  at  a  greater  speed  than  eight  miles 
an   hour." 

"Sec.  25.  The  Harbor  Master  shall  have  the 
right  to  call  on  the  Chief  of  Police  to  aid  him  in  the 
execution  of  his  duties  and  he  shall  have  full  power 
to  arrest  any  person  or  persons  who  obstruct  or  resist 
or  refuse  to  obey  his  legal  orders  and  requirements 
and  bring  him  or  them  before  the  proper  court,  or 
courts  having  jurisdiction  in  the  case,  for  punish- 
ment." 

**Sec.  26.  The  Harbor  Master  is  hereby  author- 
ized to  enter  upon  and  inspect  any  vessel  to  ascer- 
tain the  kind  and  quality  of  merchandise  or  cargo 
thereon  or  her  condition  in  any  respect,  or  the  con- 
dition of  her  crew,  and  no  person  shall  hinder  or  molest 
the  Harbor  Master,  or  refuse  to  allow  him  to  enter 
upon  any  vessel  for  any  purpose  specified  in  this 
section." 

"Sec.  27.  It  shall  be  the  duty  of  the  Harbor 
Master  to  inspect  the  harbor  frequently,  and  to  re- 
port any  violation  of  this  or  any  other  City  ordinance, 
or  any  law  respecting  the  use  of    wharves,   docks, 
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landings,  vessels  or  harbor,  to  the  proper  author- 
ities of  the  City  of  Portland,  the  United  States,  or 
the  State  of  Oregon,  as  the  case  may  be,  to  be  acted 
upon  as  provided  bj^  law  in  cases  where  he  is  not 
empowered  by  this  ordinance  to  act  himself," 

''Sec,  28.  It  shall  be  unlawful  for  any  steam- 
ship, vessel,  or  other  water  craft  to  enter  the  City 
limits  while  having  on  board  any  blasting  powder, 
gunpowder,  dynamite  or  other  explosive  compounds 
used  for  blasting  purposes.  But  this  shall  in  no 
wise  be  construed  as  to  include  water  craft  of  any 
description  having  any  such  cargo  on  board  which 
may  be  passing  up  or  down  the  Willamette  River 
to  points  outside  the  City  limits," 

"Sec,  29,  No  person  shall  discharge  blasting  pow- 
der, gunpowder,  dynamite,  or  other  explosive  sub- 
stances from  any  vessel  or  steamship  except  from 
ships'  sides  or  tackles,  and  before  the  vessel  shall 
have  been  hauled  up  to  the  wharf.  No  water  craft 
shall  be  permitted  to  remain  at  the  wharf  longer 
than  twenty-four  hours  after  receiving  gunpowder, 
blasting  powder,  or  other  explosive  substances  on 
board.  All  gunpowder,  blasting  powder,  dynamite 
or  other  explosive  substances  deposited  on  the  wharf 
for  shipment  shall  be  immediately  passed  on  board 
the  vessel  which  is  to  receive  the  same." 

''Sec.  30.  Any  person  or  persons,  firm  or  corpo- 
ration violating  any  section  of  this  ordinance  or  part 
thereof,  or  fail  to  comply  with  any  of  its  provisions, 
shall  upon  conviction  thereof  in  the  Municipal  Court 
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of  said  City,  be  fined  not  less  than  $10.00  nor  more 
than  $200.00,  or  by  imprisonment  in  the  City  jail 
for  not  less  than  five  days  nor  more  than  ninety 
days,  or  by  both  such  fine  and  imprisonment." 

"Sec.  31.     All   ordinances   or   parts   of   ordinances 
in  conflict  herewith  be  and  are  hereby  repealed." 

Passed  the  Council  March  11,  1908. 

A.  L.  BARBUR, 
Auditor  of  the  City  of  Portland. 

Submitted  to  the  Mayor,  March  13th,   1908. 

Approved,   March   17th,    1908. 

H.  LANE,  Mayor. 
Filed  October  28,  1914. 

G.  H.  Marsh,  Clerk. 


And  afterwards,  to  wit,  on  the  22nd  day  of  January, 
1915,  there  was  duly  filed  in  said  Court  and  cause 
a  stipulation  to  send  original  exhibits  to  Court 
of  Appeals,  in  words  and  figures,  as  follows,  to  wit: 

Stipulation. 

It  is  hereby  stipulated  and  agreed  between  the 
parties  in  the  above  entitled  suit  that  printed  cop- 
ies of  the  photographs  introduced  as  exhibits  at  the 
trial  herein  for  the  apostles  on  appeal  shall  not  be 
required,  and  that  an  order  may  be  granted  by  the 
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above  entitled  court  sending  the  original  photographs 
introduced  as  exhibits  as  aforesaid  as  a  part  of  the 
apostles  on  appeal  to  the  appellate  court. 

Portland,    Oregon,    January        1915. 

J.  A.  BECKWITH 

of  Proctors  for  Libellant. 

SANDERSON  REED 
Proctors  for  North  Pacific  S.  S.  Co.  Claimant. 

WALTER  H.  EVANS, 
Proctor  for  County  of  Multnomah. 

Filed  January  22,   1915.     G.  H.   Marsh,   Clerk. 


And  afterwards,  to  wit,  on  Thursday,  the  4th  day 
of  February,  1915,  the  same  being  the  82nd  Judicial 
day  of  the  Regular  November,  1914,  Term  of  said 
Court;  Present:  the  Honorable  Robert  S.  Bean, 
United  States  District  Judge  presiding,  the  fol- 
lowing proceedings  were  had  in  said  cause,  to-wit: 

Based  on  the  stipulation  of  all  of  the  parties  hereto, 

IT  IS  ORDERED  that  the  appellant  be  permitted 
to  forward  with  the  apostles  on  appeal  the  original 
photographs  introduced  as  exhibits  at  the  trial  herein 
in  place  of  copies  thereof,  and  the  clerk  is  hereby 
ordered  to  omit  making  copies  of  the  photographs 
introduced  at  the  trial  herein  as  exhibits  and  to  for- 
ward the  original  photographs  introduced  as  exhib- 
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its  with  the  apostles  on  appeal  to  the  appellate  court. 
Dated  this  3rd  day  of  Feb.  1915. 

R.  S.  BEAN, 
Judge. 

Filed  February  3,   1915.     G.  H.  Marsh,  Clerk. 


UNITED  STATES  OF  AMERICA, 
DISTRICT  OF  OREGON.— SS. 

I,  G.  H.  Marsh,  Clerk  of  the  District  Court  of  the 
United  States  for  the  District  of  Oregon,  do  hereby 
certify  that  I  have  prepared  the  foregoing  apostles 
on  appeal  in  the  case  of  the  Steamship  ''Yucatan", 
the  State  of  Oregon,  Libellant  and  Appellee,  the 
North  Pacific  Steamship  Company,  Claimant  and 
Appellant  and  Multnomah  County,  Respondent  and 
Appelee,  in  accordance  with  the  law  and  the  rules  of  this 
Court  and  that  the  foregoing  apostles  contain  a  true  and 
correct  transcript  of  the  record  and  proceedings  had 
in  said  court  as  the  same  appear  of  record  and  on  file 
at  my  office  and  in  my  custody,  as  provided  by  law 
and  the  rules  of  court. 

And  I  further  certify  that  the  cost  of  the  forego- 
ing record  is  $  for  Clerk's  fees  for  prepar- 
ing transcript  of  record  and  $  for  printing 
said  record,  and  that  the  same  has  been  paid  by  said 
appellant. 

In  testimony  w^hereof  I  have  hereunto  set  my  hand 
and  affixed  the  seal  of  said  court  at  Portland  in  said 
District  this  day  of  1915. 

Clerk. 
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THE  STATE  OF  OREGOX  AND  MULTNOMAH 

COUNTY, 

Appellees. 

UroN  Appeal  From   the  District   Court  of   the 

UxiTED  States  for  the  District  of  Oregox. 

Honorable  R.  S.  Beax,  Jttdge. 


Prief  of  Appellant 


SANDERSON  REED  and  C.  A.  BELL 
Proctors  for  Appellant 

A.  M.  CRAWFORD,  Attorney  General,  and  J.  A.  BECK  WITH, 
Proctors  for  the  State  of  Oregon 

WALTER  H.  EVANS,  District  Attorney,  and  GEORGE  MOWRY, 
Proctors  for  Multnomah  County 
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KOETH    PACIFIC    STEAMSHIP    CO.,    A    COK- 

POEATION,    CLAIMANT    OF    THE 

STEAMSHIP  YUCATAN, 
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THE  STATE  OF  OREGON  AND  MULTNOMAH 

COUNTY, 

Appellees. 

LTpoN  Appeal  From   the  District  Court   of  the 

United  States  for  the  District  of  Oregon. 

Honorable  R.  S.  Bean^  Judge. 


Prief  of  Appellant 


STATEMENT  OF  THE  CASE. 

This  suit  was  brought  by  the  State  of  Oregon, 
libelant,  for  damages  claimed  to  have  been  done  to 
a  piano  on  the  Steamship  Boston  and  certain  dam- 
age to  the  Boston  itself  by  the  Steamship  Yucatan 
in  the  Willamette  River  at  Portland,  Oregon,  at  12 
o'clock  noon,  March  3,  1914,  the  Boston  being  under 
lease  to  the  State  of  Oregon  as  a  training  ship  for 
the  naval  militia. 
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No  findings  of  fact  or  conclusions  of  law  were 
made  or  filed  by  the  court  below. 

The  decree  allowed  the  claim  of  the  State  of 
Oregon  for  damage  to  the  piano  in  the  sum  of  seven 
hundred  dollars  ($700),  and  for  damage  to  the 
Boston  in  the  sum  of  three  hundred  and  fifty-six 
dollars  ($856),  making  a  total  of  one  thousand  and 
fifty-six  dollars  ($1056). 

After  the  decree  was  rendered,  the  claimant,  the 
North  Pacific  Steamship  Company,  filed  a  motion 
that  the  court  make  and  file  findings  of  fact  on  cer- 
tain points.  (Apostles,  p.  .81.)  This  was  done  with 
the  view  that  findings  of  fact  if  made  by  the  court 
below  would  entitle  the  claimant  to  a  decree  under 
the  laAv  applicable  to  the  facts,  it  not  being  clear 
to  the  claimant  under  the  facts  and  under  the  law 
on  what  ground  the  court  below  relieved  the  County 
of  Multnomah  for  negligence  in  not  opening  the 
bridge,  and  relieved  the  Boston  for  negligence  in 
lying  in  the  fairway  with  the  guns  projecting. 

SPECTFICATTONS  OF  ERROB  TX  THE 
DECREE. 

Tn  this  appeal  the  claimant  and  appellant,  the 
Xorth  Pacific  Steamship  Company,  assigns  error  in 
the  decree  in  granting  the  State  of  Oregon  a  decree 
in  the  sum  of  $1056,  and  $132.94  costs  and  disburse- 
ments, or  any  sum  against  the  Yucatan  or  the  claim- 
ant or  its  stipulators. 

And  in  dismissing  the  cross  libel  filed  by  the 
<']aiu)ant  n«>niiist  ^Iiiltnomah  Couutv. 
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And  in  granting  to  the  said  Multnomah  County 
a  decree  against  the  North  Pacific  Steamship  Com- 
pany and  its  stipulator  in  the  sum  of  $139.20,  or 
any  sum  for  the  costs  as  attached. 

And  in  not  granting  to  the  claimant  a  decree  that 
it  recover  of  and  from  the  State  of  Oregon  and  the 
County  of  Multnomah  the  amount  claimed  for  dam- 
ages to  the  Yucatan  as  pleaded  and  proven,  and 
the  costs  and  disbursements  of  claimant  incurred 
herein. 

In  the  absence  of  findings  it  is  difficult  to  pre- 
sent assignments  of  error ;  nevertheless  the  attempt 
has  been  made,  and  such  assignments  of  error  are 
found  on  pages  37-39  of  the  printed  record. 

QUESTIONS  INVOLVED  UNDER  THE 
PLEADINGS. 

The  second  amended  libel  of  the  State  of  Oregon 
sets  forth  one  allegation  of  negligence  on  the  part 
of  the  Yucatan,  to-wit :  "That  on  so  moving  the  said 
Steamship  Yucatan  her  master,  Captain  A.  C.  Poul- 
son,  was  acting  contrary  to  law,  in  that  he  was  not 
a  licensed  pilot  for  said  river  and  did  not  have  a 
licensed  pilot  aboard  said  vessel." 

It  is  contended  that  no  other  facts  are  alleged. 
It  is  true  that  the  libel  says  that  by  reason  of  care- 
lessness and  negligence  and  unlawful  handling  of 
said  vessel,  and  without  fault  on  the  part  of  the 
Boston,  etc.,  the  Yucatan  collided  with  the  Boston, 
etc.,  and  that  the  Boston's  position  was  legally  au- 
thorized by  the  United  States  engineer,  and  was  also 
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authorized  by  the  owners  of  iiplaud  on  the  east,  but 
the  claimant  points  out  an  absence  of  facts  consti- 
tuting negligence  in  the  libel.  (Apostles,  p.  G.) 
It  will  be  argued  that  under  the  law  the  absence  of 
a  licensed  pilot  is  not  negligence ;  that  the  facts  gov- 
ern, and  in  the  event  of  the  breach  of  the  regulations 
it  must  appear  that  it  was  the  breach  of  the  regula- 
tions that  caused  the  damage;  that  it  was  a  breach 
of  the  statute  and  regulations  on  the  part  of  libelant 
and  Multnomah  County  both  that  caused  the  dam- 
age. 

The  cross  libel  of  the  claimant  alleges  that  the 
County  of  Multnomah  was  responsible  for  the  han- 
dling of  the  bridge,  which  is  admitted  by  the  County 
of  Multnomah. 

The  cross  libel  of  the  claimant  with  regard  to 
the  piano  and  the  damage  to  the  Boston  denies  the 
negligence,  and  denies  that  the  position  in  which 
the  Boston  was  moored  was  authorized  by  the  United 
States  engineers,  and  will  contend  that  there  is  no 
evidence  that  the  engineers  authorized  her  position 
in  the  fairway,  but  only  authorized  the  placing  of 
the  dolphin ;  and  further  denies  that  owners  of  near- 
by property  have  any  right  to  authorize  the  location 
of  the  Boston.  The  cross  libel  further  sets  forth 
that  the  City  of  Portland  is  a  municipal  corpora- 
tion and  has  made  the  following  regulations  by  ordi- 
nance regarding  the  harbor:  "Vessels  must  not  be 
anchored  or  moored  within  the  fairway  channel 
within  the  city  limits,  neither  must  they  be  moored 
or  anchored  witliiii  400  feet  of  any  bridge  or  ferry 
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line.-'  It  is  furthei-  alleged  tliat  tliere  were  project- 
ing from  the  starboard  side  of  the  Boston  guns  to 
the  distance  of  some  ten  feet,  and  that  said  guns 
^\'ere  easily  movable. 

It  is  further  alleged  in  the  cross  libel  that  there 
is  an  ordinance  of  the  City  of  Portland  to  the  effect 
that  the  "master  or  person  having  charge  or  com- 
mand of  any  vessel  coming  to  or  lying  alongside  of 
any  whnrf  shall,  both  before  and  during  such  time 
as  sue:!  vessel  is  moored  or  stationed  at  such  wharf, 
have  the  anchors  stowed,  the  jib  boom  in,  the  lower 
yards  topped  and  braced  sharp  up,  and  all  other 
])rojections  stowed  within  the  rail  of  said  vessel." 

This  ordinance  is  also  admitted. 

It  is  further  alleged  in  the  cross  libel  that  the 
piano  was  in  the  only  place  at  which  it  could  re- 
ceive damage  from  the  outside  by  the  action  of  one 
of  the  guns ;  in  other  words,  it  was  placed  exactly 
where  the  breech  of  the  gun,  swinging  on  its  trun- 
nion, could  crush  the  jiiaiio  against  a  projection  or 
angle  in  the  skin  of  the  Boston. 

The  claimant  further  alleges  that  it  had  no 
knowledge  as  to  the  terms  of  the  lease  held  by  the 
State  of  Oregon  covering  the  Boston,  but  the  lease 
was  proven  at  the  trial  Avhereby  the  right  of  the 
State  of  Oregon  to  make  a  claim  for  the  Boston  was 
substantiated.  The  cross  libel  further  shows  that 
the  bridges  in  the  City  of  Portland  are  subject  to 
the  regulations  of  the  Government  of  the  United 
States  and  the  rules  and  regulations  of  the  Secre- 
tary of  War,  this  regulation  having  been  issued  that 
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"in  case  the  cIraAV  cannot  be  immediately  operated 
on  the  prescribed  signal,  a  red  flag  or  ball  by  day 
and  a  red  light  by  night  shall  be  conspicuously  dis- 
played." It  is  admitted  that  the  bridge  did  not  open 
on  signal  and  no  red  flag  or  red  ball  was  displayed 
by  the  bridge. 

The  cross  libel  further  alleges  that  the  Yucatan 
signaled  once  and  again  for  the  draw,  and  the  draw 
not  opening,  the  master  then  sounded  the  danger 
signal,  but  because  the  river  at  that  point  is  about 
000  feet  wide  and  the  distance  from  the  Broadway 
l)ridge  to  the  Globe  milling  dock  is  a  distance  of 
approximately  only  1300  feet,  it  was  unwise  for  the 
Yucatan  to  let  go  of  the  line  made  fast  to  the  Globe 
dock  while  the  bridge  was  still  shut.  The  distances 
are  admitted  by  the  answer  of  Multnomah  County 
to  the  cross  libel,  but  the  County  of  Multnomah  al- 
leges that  it  was  unwise  for  the  Yucatan  to  stay  fast 
to  the  Globe  dock  and  on  the  contrary  that  it  should 
have  let  go,  and  denies  the  bridge  did  not  open  for 
nineteen  minutes  after  signal,  but  alleges  it  was 
opened  fourteen  luinutes  after  the  signal. 

The  cross  libel  of  the  claimant  further  (para- 
graph X,  Apostles,  p.  15)  sets  forth  the  fact  show- 
ing how  the  cargo  boom  of  the  Yucatan  was  torn 
loose  b,y  the  muzzle  of  the  gun,  whereby  the  cargo 
boom  caught  on  the  canopy  of  the  launch  in  a  cradle 
on  the  deck  of  the  Boston,  and  claims  that  this  dam- 
age was  due  to  the  gun  projecting  from  the  side  of 
the  Boston.    The  cross  libel  alleges  (paragraph  XIV, 
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Apostles,  p.  17)  that  the  Yucatan  was  in  charge  of 
a  master  who  was  thoroughly  competent. 

The  cross  libel  of  the  claimant  (paragraph  XV, 
Apostles,  p.  17)  alleges  that  the  damage  to  the  libel- 
ant was  caused  by  its  negligence  in  leaving  the  Bos- 
ton in  the  fairway  and  in  leaving  the  guns  project- 
ing further  in  the  fairway,  Avhereby  the  gun  caused 
the  damage  to  the  piano  and  to  the  Yucatan,  and 
the  cargo  boom  was  torn  loose  by  the  gun  and  ripped 
the  canopy  on  the  launch.  And  further  that  the  neg- 
ligence of  Multnomah  County  in  not  opening  the 
draw  and  in  putting  in  a  tender  or  operator  not 
familiar  with  bridges  or  electricity,  by  which  the 
bridge  was  operated,  and  not  familiar  with  the  river 
and  with  the  regulations  covering  the  movements 
of  boats  and  vessels,  caused  the  accident. 

The  Yucatan  claims  damage  in  the  sum  of  $1200. 

The  answer  of  the  County  of  Multnomah  to  the 
cross  libel,  after  admitting  the  allegation  of  the 
organization  of  the  plaintiff  and  of  Multnomah 
County,  and  that  the  latter  operated  the  bridge,  and 
after  admitting  the  ordinances  of  the  city  above 
mentioned  in  regard  to  mooring  in  the  fairway  and 
the  projection  from  the  sides  of  the  ships,  denies 
knowledge  as  to  the  location  of  the  piano,  further 
admits  the  government  regulation  "that  in  case  a 
draw  cannot  be  immediately  operated  when  the  pre- 
scribed signal  is  given  a  red  flag  or  ball  by  day  or 
a  red  light  by  night  shall  be  conspicuously  dis- 
played," and  further  claims  that  it  is  the  duty  of 
the  person  operating  the  bridge  to  cause  the  draw 
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to  be  opened  without  unreasonable  delay  with  refer- 
ence to  the  state  of  traffic,  the  construction  of  the 
draw  or  lift  and  the  conditions  existing. 

The  claimant  contends  that  there  was  unreason- 
able delay,  that  the  bridge  could  have  been  opened 
in  one  minute  to  three  minutes,  and  that  there  Avas 
no  traffic  at  the  time  to  embarrass  the  bridge  tender, 
as  shown  by  their  own  testimony,  and  there  were  no 
conditions  existing  which  })revented  the  opening  of 
the  bridge.  It  contends  that  the  delay  in  opening 
the  bridge  was  due  to  the  ignorance  of  the  bridge 
tender. 

The  County  of  Multnomah  in  answer  to  the  cross 
libel  (paragraph  YI,  Apostles,  p.  21)  admits  that 
at  the  time  of  the  second  signal  the  draw  did  not 
lift  or  open,  and  is  silent  as  to  whether  the  bridge 
was  opened  when  the  danger  signal  was  sounded  or 
not,  but  admits  that  the  bridge  did  not  open  in  less 
than  fourteen  minutes  after  the  first  signal  had  been 
given,  and  also  admits  that  no  red  flag  or  ball  was 
displayed  to  indicate  that  the  bridge  would  not  open. 
And  the  said  answer  further  denies  that  the  Yuca- 
tan got  under  way  to  pass  through  the  bridge  at  all 
within  less  than  four  minutes  after  the  bridge  began 
to  open;  in  other  Avords,  the  County  of  Multnomah 
admits  the  bridge  did  not  open  on  signal  given  twice, 
and  then  in  the  same  sentence  "this  respondent  de- 
nies that  immediately  upon  said  bridge  beginning  to 
open  or  any  less  than  four  minutes  thereafter  the 
said  Yucatan  got  under  way  to  pass  through  said 
bridge."    The  respoiident  admits  the  distances  here- 
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inbefore  mentioned,  and  denies  tliat  it  would  have 
been  unwise  to  let  go  of  the  line  while  the  bridge 
was  shut  and  denies  any  knowledge  of  all  other  alle- 
gations, and  denies  that  the  accident  was  caused  in 
any  manner  by  the  failure  of  the  bridge  to  open. 

The  Multnomah  County  answer  denies  any  knowl- 
edge of  what  took  place  on  the  Boston,  and  in  para- 
graph VIII  of  cross  libel  (Apostles,  p.  22)  denies 
that  the  master  of  the  Yucatan  was  competent  in 
any  way  to  handle  that  ship.  Xo  evidence  Avas  in- 
troduced to  support  this  denial  in  the  face  of  the 
ca tain's  evidence  of  his  experience. 

The  County  of  Multnomah,  the  cross  libelant,  in 
the  IX  paragraph  denies  that  damage  was  caused 
by  the  negligence  of  the  county  in  not  opening  the 
draw  or  of  putting  in  charge  of  the  bridge  a  fore- 
man not  familiar  with  bridges  or  electricity,  by 
which  the  bridge  was  operated,  and  not  familiar 
with  the  river  and  regulations  governing  the  move- 
ments of  vessels,  and  denies  that  the  damage  was 
caused  by  any  negligence  whatever  of  the  County  of 
Multnomah,  and  denies  that  the  bridge  did  not  open 
promptly,  and  denies  that  the  bridge  tender  or  fore- 
man was  not  familiar  with  the  bridge  or  regulations 
or  with  the  river  or  with  the  regulations  governing 
the  movements  of  boats  or  vessels  thereon. 

The  answer  of  Multnomah  County  to  the  cross 
libel  denies  the  alleged  damage  of  $1200  to  the  Yuca- 
tan, and  in  paragraph  XII  further  admits  that  the 
Yucatan  had  begun  to  make  her  turn  Avhen  she 
sounded  the  first  signal,  and  that  shortly  after  the 
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first  signal  the  Yucatan  began  to  turn,  and  that  the 
second  rignal  Avas  given  only  when  she  was  about 
20  degrees  off  the  dock,  which  may  or  may  not  be 
true,  but  which  Ave  think  is  immaterial,  that  is,  as 
to  the  exact  number  of  degrees  making  the  angle 
Avith  her  side  to  the  dock,  and  further  the  ansAver 
alleges  that  traffic  OA^er  the  bridge  Avas  extremely 
heaAy,  being  the  hour  of  noon,  Avhereas  the  testi- 
mony of  the  bridge  tender  AA^as  that  there  AA'^as  very 
little  traffic  because  it  AA^as  noon.  Further  the  Mult- 
nomah County  ansAver  alleges  that  the  bridge  had  to 
be  cleared  of  traffic  before  the  draAv  could  be  opened, 
AA^hich,  as  aboA^e  indicated,  is  not  the  testimony  of 
the  county's  Avitnesses.  And  further,  that  in  turn- 
ing the  vessel  the  captain  should  have  caused  the 
A^essel  to  let  go  of  the  line  and  to  get  under  way  as 
soon  as  the  boAv  of  the  vessel  reached  a  point  about 
100  degrees  off  the  dock,  and  further  that  Captain 
Poulson  Avas  not  a  pilot  for  the  Willamette  River 
or  Portland  harbor,  and  that  there  was  no  licensed 
pilot  aboard.  And  further,  that  the  master  of  the 
Yucatan  AA'as  not  familiar  with  the  speed  or  the  set 
of  the  current  or  the  depth  of  the  water  or  the  char- 
acter of  the  bottom  of  the  Willamette  RiA^er.  The 
claimant,  however,  will  contend  from  the  evidence 
that  the  master  of  the  Yucatan  was  accustomed  to 
landing  at  the  Globe  dock  frequently,  and  his  testi- 
mony and  that  of  the  two  local  pilots  shows  that  he 
Avas  thoroughly  familiar  AA^th  all  the  local  condi- 
tions. 
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The  County  of  Multnomah  further  repeats  that 
the  captain  had  no  license,  was  without  his  license 
for  the  Portland  harbor,  etc.,  and  without  knowledge 
of  the  local  conditions,  and  that  it  took  the  Yucatan 
fifteen  minutes  before  her  bow  was  100  degrees  off 
the  dock;  and  further  that  the  bridge  was  already 
open  for  the  Yucatan  several  minutes  before  the 
Yucatan,  if  she  had  let  go  of  her  stern  line  and  got 
under  way  for  the  bridge,  would  have  reached  the 
bridge.  In  other  words,  the  County  of  Multnomah 
says  that  if  she  had  let  go  the  bridge  would  have 
been  open  before  she  got  there,  whereas  the  accident 
happened  because  the  bridge  was  not  open,  whereby 
the  Yucatan  was  compelled  to  keep  fast  to  the  dock, 
and  she  kept  fast  to  the  dock  to  prevent  crashing 
into  the  bridge.  And  the  same  paragraph  sets  forth 
that  the  Yucatan  held  to  the  dock  until  the  bow  had 
reached  a  point  150  degrees  off  the  dock  when  she  did 
in  fact  let  go  and  make  for  said  draw ;  that  Captain 
Poulson  was  incompetent  to  handle  the  vessel  and 
sounded  the  danger  signal,  and  further  that  he  was 
not  familiar  with  the  location  of  the  Boston  and  that 
he  Avas  not  competent  to  handle  the  Yucatan,  and  he 
steered  the  Yucatan  in  such  a  way  that  she  collided 
with  the  gun  on  the  Boston. 

The  claimant  wishes  to  point  out  that  under  this 
answer  of  Multnomah  County  the  claim  is  made  that 
if  the  Yucatan  had  let  go  of  the  dock  she  would  have 
got  through  the  bridge  in  safety,  and  that  she  let 
go  when  she  was  150  degrees  off  the  dock  instead  of 
letting  go  when  she  was  at  about  90  or  100  degrees 
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off  the  dock.  This  claim  might  be  reasonable  if  it 
were  not  for  the  fact  that  the  evidence  is  conclusive 
on  the  point  that  the  bridge  did  not  open  until  after 
the  danger  signal. 

The  County  of  Multnomah  further  pleads  that  the 
Yucatan  went  through  the  bridge,  which  at  the  time 
was  fully  opened,  and  that  the  collision  was  caused 
by  the  neglect  of  the  master  of  the  Yucatan,  and 
that  the  bridge  was  open  for  a  period  of  seven  min- 
utes. 

The  claimant  points  out  that  the  State  of  Ore- 
gon and  the  County  of  Multnomah  rely  entirely  on 
the  fact  that  the  master  of  the  Yucatan  was  with- 
out a  Portland  harbor  pilot,  and  that  his  master's 
license  was  not  endorsed  for  the  Portland  harbor, 
and  that  this  constituted  such  a  condition  as  to 
charge  all  of  the  expense  to  the  Yucatan. 

It  is  pointed  out  that  as  to  the  State  of  Oregon 
the  Boston  was  breaking  the  ordinance  of  the  City 
of  Portland  once  in  leaving  the  Boston  in  the  fair- 
way and  again  in  placing  the  guns  projecting  from 
the  sides,  and  further,  that  the  County  of  Multno- 
mah committed  a  breach  of  the  statute  and  of  the 
regulations  of  the  War  Department  in  not  opening 
the  bridge  on  signal  and  in  not  displaying  a  red  ball 
or  a  red  flag  to  indicate  that  the  bridge  would  not 
open. 

The  claimant  will  further  contend  that  the  mat- 
ter of  the  exact  comparative  location  of  the  Yuca- 
tan and  the  dock  at  the  time  the  signals  were  blo^vn 
is  immaterial,  as  this  is  a  matter  of  judgment  in 
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the  hands  of  the  master  alone,  and  further,  that  in 
a  crisis  or  in  a  dangerous  situation  the  master  can 
not  be  criticised  for  any  order  he  gives  or  move  that 
he  makes  in  the  way  of  protecting  his  shij^  against 
danger. 

Photographs  accompanying  were  introduced  in 
the  evidence.  There  is  a  map  (p.  215  of  the  Apos- 
tles) introduced  by  the  libelant.  There  was  also 
a  blue-print  at  the  trial,  being  an  enlargement  of 
the  map  on  page  215  of  Apostles,  Avhich  blue-print, 
however,  was  not  introduced  in  evidence,  the  proc- 
tor for  the  libelant  offering  the  enlargement  in  evi- 
dence (Apostles,  pp.  42  to  44),  but  the  court  excluded 
it  on  the  ground  that  it  showed  some  divergence  in 
details,  and  the  matter  was  not  pressed,  the  court 
sajdng  (Apostles,  p.  44)  :  "You  can  mark  that  later. 
I  understand  this  (referring  to  the  enlargement)  is 
simply  an  enlargement  of  the  other  plat  and  does 
not  show  the  location  of  the  Boston  at  all." 

POIXTS  AA^D  AUTHORITIES. 
Liability  of  Multnomah  County. 

Suit  in  personam  will  lie. 

Oref/on  City  Nai\  Co.  v.  ColumMa  Br.  Co.,  53 
Fed.  551. 

City  of  Boston  v.  Crowley,  38  Fed.  204. 

Admiralty  has  jurisdiction. 

Atlee  V.  Union  Packet  Co.,  88  U.  S.  398;  22 
L.  Ed.  620. 


Page  Fourteen — 

City  held  liable  for  failure  to  open  draw. 

Greenwood  v.  West  port  ^  60  Fed.  560;  53  Fed. 

824. 

Etheridge  v.  Philadelphia^  26  Fed.  43. 

And  for  breach  of  statute  regarding  bridge. 
City  of  Boston  v.  Crowley,  38  Fed.  204. 

It  is  a  misdemeanor  to  unreasonably  delaj^  the 
opening  of  a  draw  after  reasonable  signals  shall 
have  been  given  as  provided  by  regulations. 

Act  of  August  18,  1894,  claimant's  Exhibit  6, 

Ap.  p.  226. 
6  Fed.  St.  Ann.  793. 
28  St.  L.  362. 

The  regulations  prescribe  that  engineer  or  op- 
erator shall  promptly  open  the  draw  for  sea-going 
vessels  over  250  tons  at  any  or  all  times,  day  or 
night. 

Eegulations  of  Secy,  of  War,  claimant's  Exh. 
6,  Ap.  p.  229. 

The  bridge  did  not  open  for  fourteen  minutes 
after  signal  and  displayed  no  warning  flag  or  ball, 
and  the  Yucatan  was  over  1000  feet  from  the  bridge. 
Answer  of  Multnomah  Co.,  Ap.  p.  21. 

There  were  no  conditions  or  facts  excusing  the 
failure  to  open  or  create  any  exception  to  the  statute 
and  the  regulations. 

Testimony  of  Smith,  operator  and  foreman, 
Ap.  p.  186. 


I 
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Liability  of  Libelant,  State  of  Oregon. 
The  burden  rests  on  the  libelant  to  show  that 
the  position  of  the  Boston  could  not  have  caused  the 
injury. 

Penn.  v.  Troup,  19  Wallace;  86  IT.  S.  125;  22 
L.  Ed.  151. 

Ord.  City  of  Portland,  claimant's  Exh.  7,  Sec. 
2,  Ap.  p.  231. 

Ord.  City  of  Portland,  claimant's  Exh.  7,  Sec. 
G,  Ap.  p.  233. 

The  Boston,  lying  as  she  was  in  the  narrowest 
part  of  the  river,  shut  in  by  two  bridges,  is  bound 
to  take  all  precautions  necessary,  both  under  the 
statute  and  under  the  maritime  law. 

Act  of  March  3,  1899,  Chapter  425,  6  &  15;  30 

Stat.  1152. 
The  Georgia,  208  Fed.  643-646. 

Regardless  of  the  ordinances  of  the  C^ity  of  Port- 
land, it  is  negligence  on  the  part  of  the  libelant  to 
have  allowed  the  Boston  to  be  anchored  in  the  fair- 
way, as  she  was,  between  the  bridges  and  in  the  nar- 
row space. 

The  SJi'idmore   r.  City  of  St.  Lawrence,  108 
Fed.  972. 

La  Bourgogne,  86  Fed.  475. 

In  these  citations  fog  caused  the  collision.  In 
the  cause  at  bar  the  failure  to  open  the  draw,  a  hu- 
man agency,  caused  the  collision,  which  would  not 
have  occurred  if  the  Boston  had  not  been  in  a  dan- 
gerous place,  or  if,  being  in  a  dangerous  place,  she 
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had  taken  in  her  guns.    No  damage  occurred  other 
than  that  caused  by  the  gun's  position. 

The  State  of  Oregon  was  negligent  in  allowing 
the  gun  on  the  Boston  to  project  beyond  the  rail. 

The  Clover,  5  Fed.  Cas.  2908. 

The  Phoenix,  19  Fed.  Cas.  11101. 

Price  V.  The  Sontag,  40  Fed.  174. 

Hamman  v.  The  Industry,  27  Fed.  767. 

McGuire  v.  Ft,  Lee,  P>1  Fed.  571. 

As  TO  THE  Comparative  Liability  of  the  Parties. 

When  a  party  is  in  actual  violation  of  a  statutory 
rule  it  is  a  reasonable  presumption  that  the  fault, 
if  not  the  sole  cause,  was  a  contributory  cause  of  the 
disaster.  In  such  a  case  the  burden  rests  upon  such 
party  of  showing  not  merely  that  its  fault  might 
not  have  been  one  of  the  causes  or  that  it  probably 
was  not,  but  that  it  could  not  have  been. 

Yan  Tse  Ins.  Assn.  v.  Furness,  215  Fed.  863. 

The  Vancouver,  2  Sawyer,  385. 

Pennsylvania  v.  Troup,  supra. 

The  County  of  Multnomah  Avas  in  actual  viola- 
tion of  a  statutory  rule  in  not  opening  the  bridge  or 
in  not  displaying  a  red  flag  or  a  red  ball  to  indicate 
that  the  bridge  would  not  open  and  has  not  shown 
that  this  ])reach  of  the  statute  could  not  have  been  a 
cause  of  the  accident. 

The  Boston  was  lying  in  the  fairway  with  guns 
projecting  and  the  libelant  has  not  shown  that  this 
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breach  of  the  ordinances  of  the  City  of  Portland 
could  not  have  been  one  of  the  causes  of  the  accident. 
The  absence  of  a  person  on  the  ship  holding  a 
local  harbor  license  is  neither  a  crime  nor  a  misde- 
meanor, although  a  violation  of  a  statutory  rule,  and 
the  claimant  has  shown  that  this  fault  could  not 
have  been  one  of  the  causes  of  the  accident,  in  which 
case  it  may  be  dismissed  from  consideration. 

Penn.  v.  Troup,  80  IT.  S.;  19  Wall.  125-138;  23 
L.  Ed.  151. 

The  absence  of  a  local  pilot  is  not  negligence. 
N.  Y.  V.  Calderwood,  60  U.  S.;  11)  Howard, 

241 ;  15  L.  Ed.  613. 
The  Charlotte,  51  Fed.  459. 

The  absence  of  a  lookout  is  not  material  where 
the  presence  of  one  would  not  have  availed  to  pre- 
vent a  collision. 

The  Bluejacket,  144  U.  S.  371 ;  30  L.  Ed.  477, 

478. 

Nor  is  the  absence  of  a  licensed  engineer  negli- 
gence. 

TJie  Vancouver,  2  Sawy.  383. 
As  to  the  number  of  degrees  of  the  angle  of  the 
Yucatan  to  the  dock  when  she  let  go  her  line,  any  act 
of  a  mariner  Avhen  placed  in  a  position  of  danger 
without  previous  negligence  on  his  part  is  one  in 
extremis  and  is  not  a  fault. 

The  Vancouver,  2  Sawy.  385. 
Greentvood  v.  Town  of  Westport,  GO  Fed.  565, 
566. 
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Prinz  Oskar,  216  Fed.  237. 
City  of  Paris,  9  Wall.  638. 

The  master  of  the  Yucatan  is  not  blamed  by  any 
one  at  the  trial.  Neither  libelant's  witnesses  nor 
Multnomah  County's  witnesses  criticise  the  master 
of  the  Yucatan.  The  only  charge  of  negligence 
against  him  is  in  the  ansAver  of  Multnomah  County 
as  to  the  number  of  degrees  of  the  ship  to  the  dock, 
not  supported  by  the  evidence. 

Under  the  most  unfavorable  construction  possi- 
ble of  the  evidence  and  admitted  facts  the  claimant 
contends  that  damages  should  be  divided. 

Atlee  V.  Union  Packet  Co.,  88  U.  S.  389-398; 
22  L.  Ed.  621. 

ARGUMENT. 

As  TO  THE  Bridge. 

It  has  appeared  to  the  claimant  that  the  burden 
is  on  the  bridge  and  on  the  Boston  to  pay  the  entire 
damage  to  the  Y^ucatan.  The  libelant  in  suing  has 
based  its  claim  on  the  absence  of  a  person  having  a 
local  license  on  the  Y^ucatan.  In  so  doing  it  appar- 
ently overlooked  the  fact  that  the  principle  of  law 
invoked  against  the  Yucatan  applies  more  strongly 
to  the  breach  of  the  ordinance  by  the  Boston  in  lying 
in  the  fairway  and  in  leaving  projections  ten  feet 
beyond  the  rail,  to  say  nothing  of  the  general  law 
on  this  aspect  of  the  case,  and  likewise  applies  more 
strongly  to  the  operators  of  the  bridge  than  to  the 
Y'ucatan. 
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The  County  of  Multnomah  in  its  pleadings 
charges  that  the  Yucatan  should  ''have  caused  such 
vessel  to  let  go  of  said  stern  line  and  to  get  under 
way  for  said  draw  as  soon  as  the  bow  of  said  vessel 
reached  a  point  about  100  degrees  off  of  said  dock" 
(Ap.,  p.  26).  In  the  testimony,  however,  the  County 
of  Multnomah  abandoned  this  position  and  endeav- 
ored to  show  that  the  Yucatan  was  to  blame  in  not 
keeping  fast  to  the  dock  in  all  events,  so  that  the 
Yucatan  might  have  swung  into  the  Boston  gently. 
This  effort  was  first  made  through  the  witness  Hil- 
ton. (Ap.,  pp.  144,  145.)  In  the  cross  examination 
of  Captain  Poulson  the  district  attorney  endeavors 
to  show  that  if  the  Yucatan  had  held  to  the  line  she 
would  have  swung  without  striking  the  Boston,  to 
Avhich,  however,  the  captain  did  not  agree,  and  ap- 
parently believing  that  this  position  was  correct,  the 
district  attorney  recalled  Hilton  to  show  the  dis- 
tances with  the  idea  that  the  distances  would  have 
allowed  the  Yucatan,  holding  fast  to  the  line,  to  have 
struck  the  dock  without  striking  the  Boston.  The 
Boston  is  a  ship  of  about  .3.")00  tons  gross.  The  ef- 
fort was  made  on  page  1 74  of  the  record  to  show  in 
a  general  way  the  distances  by  Mr.  Hilton,  which 
resulted  in  the  statement  of  the  proctor  for  the  libel- 
ant that  the  Yucatan  would  have  struck  the  Boston 
thirty-two  feet  aft  of  the  forecastle  if  she  had  held 
to  the  dock.  This  claim  was  promptly  abandoned 
when  these  conditions  became  apparent,  but  on  cross 
examination  the  witness  Hilton,  after  being  repeat- 
edly asked,  had  to  admit  (Ap.,  p.  177)  that  the  Yuca- 
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Ian  would  have  hit  the  gun  ou  his  own  figures  if 
the  Yucatan  had  been  fast  to  the  dock.  Attention 
is  called  to  the  extreme  reluctance  of  this  witness 
to  admit  the  conclusion  from  his  own  figures. 

No  other  charge  of  negligence  against  the  Yuca- 
tan is  made  by  the  County  of  Multnomah,  no  other 
facts  are  alleged.  There  are  two  answers  to  these 
charges. 

One  is  that  if  the  bridge  had  been  opened  no  ques- 
tion would  have  arisen,  as  the  Yucatan  would  have 
gone  through  the  draw  as  she  ordinarily  does.  The 
other  is  that  no  question  of  negligence  is  pleaded 
as  to  the  captain's  handling  of  the  vessel  except  as 
to  the  number  of  degrees  at  which  his  ship  lay  to 
the  dock  when  he  let  go  the  line.  Up  to  that  point 
he  is  not  criticised,  and  after  that  point  he  is  not 
criticised.  It  is  apparent  to  any  mind  that  no  indi- 
vidual on  the  bridge  of  a  ship  can  tell  exactly  what 
the  degrees  of  the  angle  are  in  a  case  like  this.  In 
addition  the  laAv  is  that  in  such  a  case  even  if  the 
captain  should  make  a  mistake  it  is  not  a  fault.  The 
authorities  have  been  cited.  But  the  master  made  no 
mistake  in  extremis  or  otherwise. 

Two  local  pilots  were  called,  one  by  the  claimant. 
Captain  Allyn,  and  one  by  the  Countj^  of  Multno- 
mah, Captain  Pope.  Their  testimony  is  shown,  and 
It  seems  clear  to  the  claimant  that  their  testimony 
supports  every  act  of  the  master  of  the  Yucatan  in 
regard  to  his  handling  of  the  ship.  The  effort  was 
made  to  cause  Captain  Pope  to  state  that  the  mas- 
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ter  of  the  Yucatan  was  in  error.    ( Ap.,  p.  204. )    Cap- 
tain Pope  says : 

"A.  If  the  bridge  was  opening  he  had  a  per- 
fect right  to  let  go;  if  not,  he  had  a  right  to 
hold  on." 

After  a  few  more  questions  which  the  claimant 
thinks  support  the  action  of  Captain  Poulson  in  the 
matter  the  county's  witness  says  finally  (Ap.,  p.  20G) 
in  ansM^er  to  a  question  of  counsel : 

"A.  Well,  now^,  I  was  not  there.  I  am  only 
answering  what  I  would  do  if  there.  I  would 
probably  let  go  at  120  degrees,  taking  chances 
on  doing  any  damage,  as  Captain  Poulson  did." 

Captain  Allyn,  witness  for  the  claimant,  on  cross 
examination  by  the  county  was  pressed  to  some  ex- 
tent Avith  the  idea  that  he  would  say  120  degrees  was 
not  a  proper  point  at  which  to  let  go  of  the  line,  and 
as  stated  above.  Captain  Allyn  refused  to  be  bound 
by  any  absolute  figure  as  to  degrees.  This  was  on 
cross  examination;  and  on  direct  examination  Cap- 
tain Allyn  testified  that  he  had  handled  the  Yuca- 
tan himself,  and  that  the  handling  of  the  Yucatan 
by  Captain  Poulson  in  this  particular  instance  was 
in  a  seamanlike  and  proper  method.  We  refer  to 
this  because  there  is  no  iota  of  testimony  support- 
ing the  allegation  that  Captain  Poulson  was  incom- 
petent. On  the  contrary,  the  evidence  of  the  witness 
for  the  county  and  of  the  witness  for  the  claimant 
is  that  the  Yucatan  was  properly  handled.  On  cross 
examination  again  the  district  attorney  asks  Cap- 
tain Allyn : 
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"Q.  Was  it  proper  for  him  to  have  been  han- 
dling that  vessel  Avithout  a  river  pilot  on  board? 

A.  Yes,  anybody  can  handle  their  own  vessel 
that  wants  to. 

Q.  Don't  you  know  that  the  laAv  requires  him 
to  have  a  pilot  on  board? 

A.  I  don't  know  anything  about  that. 

Q.  Why  do  they  have  you  men  emploj^ed,  the 
Willamette  Kiver  pilots,  if  it  is  proper  for  a 
captain  who  hasn't  a  license  to  handle  the  ves- 
sel? 

A.  Well,  it  relieves  the  master  of  the  vessel." 

The  facts  are  that  when  a  local  pilot  is  taken  on 
a  steamer  the  captain  of  the  steamer  handles  the 
ship  at  the  dock.    Captain  Allyn  says  (Ap.,  p.  160)  : 

"A.  The  rule  has  been  the  captain  takes  her 
away  from  the  wharf  and  then  the  pilot  takes 
charge  as  soon  as  clear  of  the  wharf. 

Q.  I  mean  as  a  matter  of  fact  the  captains 
Avho  know  the  harbor  handle  their  own  ships, 
and  the  call  for  the  local  pilots  is  from  stran- 
gers who  don't  know  the  harbor? 

A.  Yes,  sir,  that  is  the  general  rule." 

We  submit  that  from  the  questions  and  answers 
to  Captain  Pope  and  Cajitain  Allyn  the  view  of  the 
Willamette  River  pilots  in  regard  to  Captain  l*oul- 
son  is  made  clear.  He  was  considered  perfectly  able 
to  handle  the  ship  in  this  port.  He  could  have  ob- 
tained a  pilot  if  he  had  wanted  to  without  charge 
(Ap.,  p.  137),  and  it  is  true  he  should  have  had  his 
license  endorsed.  It  was  endorsed  immediately 
after  the  accident.     He  is  thirty-five  years  of  age. 
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lias  been  a  master  mariner  for  eleven  years  and  at 
sea  nine  years  before  that,  is  now  master  of  the  Yu- 
catan, previous  to  that  was  master  of  the  Elder,  run- 
ning into  the  same  port,  and  before  that  of  sailing- 
ships.  He  holds  an  unlimited  master's  license  for 
steam  and  sailing  vessels  and  a  local  license  for  the 
Columbia  Kiver  bar  as  far  as  Astoria,  San  Fran- 
cisco, San  Pedro  and  San  Diego.    (Ap.,  pp.  118, 119.) 

The  captain  blew  a  signal  for  the  bridge,  it  did 
not  open;  he  blew  another  signal  for  the  bridge,  it 
did  not  open,  and  realizing  that  in  the  narrow  space 
l)etween  the  bridges,  where  the  river  is  only  600  feet 
wide  prompt  action  must  be  taken,  he  blew  the  dan- 
ger signal. 

At  this  time,  according  to  Captain  Blair,  there 
was  a  current  of  1.88  knots,  which  was  discovered 
hy  throwing  a  box  from  the  bow  of  the  Boston ;  time- 
ing  it  with  a  stop  watch,  the  interval  of  the  passing 
of  the  box  was  noted  and  the  current  figured  out. 
These  figures  are  not  criticised,  and  this  is  the  testi- 
mony as  to  the  current. 

The  wind  was  about  fifteen  miles  an  hour  (testi- 
mony of  Captain  Poulson,  page  144)  and  was  from 
the  southeast.  This  testimony  is  not  criticised  and 
stands  as  the  testimony  as  to  the  wind  and  its  direc- 
tion. Also  on  page  125  Captain  Poulson  testifies 
in  the  same  way.  In  offering  the  evidence  of  the 
monthly  meteorological  report  to  show  the  height 
of  the  river  to  refute  the  testimony  of  the  witness 
Gavin  that  the  river  was  dead  low,  as  he  testified 
on  page  76,  it  appears  that  the  statement  was  made 
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by  counsel  that  the  wind  Avas  northwest.    This,  how- 
eA^er,  is  apparently  a  typographical  error. 

All  this  time  the  operator  of  the  bridge,  incompe- 
tent and  not  able  to  take  the  responsibilities  he  was 
endeavoring  to  assume,  was  asking  the  gateman  on 
the  bridge  what  to  do.  This  is  a  very  strong  state- 
ment, but  we  submit  that  it  is  borne  out  by  his  own 
testimony  and  by  the  fact  that  no  excuse  whatever 
is  given  of  the  failure  of  the  bridge  to  open.  The 
foreman's  name  was  Smith,  and  this  testimony  is 
found  in  his  cross  examination  on  pages  183  to  188. 
Smith  says  the  danger  signal  was  given  before  he 
commenced  to  open  the  bridge.    (Ap.,  p.  184.) 

"Q.  Was  the  danger  signal  given  before  or 
after  you  commenced  to  open  the  bridge? 
A.  Oh,  certainly  before. 
Q.  Given  before? 
A.  Yes." 

We  presume  it  is  not  necessary  to  reinforce  (he 
claim  that  the  danger  signal  was  blown  before  the 
bridge  began  to  open,  as  this  is  the  testimony  of  the 
foreman  of  the  bridge.  Tf  any  question  should  be 
made  of  it  there  is  the  additional  testimony  of  Mr. 
Wright  (Aj).,  p.  140),  who  was  on  the  AinsAvorth 
dock  immediately  across  the  riA^er,  and  AA^ho  looked 
from  his  office  AAhen  the  danger  signal  Avas  bloAvn 
and  the  bridge  AA^as  not  open.  Likewise  Captain 
Chase,  a  riA^er  man  and  captain  of  the  steamer  Cas- 
cades (Ap.,  p.  153),  heard  the  danger  Avhistle,  and 
the  bridge  AA^as  not  open  AA^hen  he  looked  at  it  after 
the  danger  signal. 
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Now,  the  bridge  did  not  open  for  fourteen  min- 
utes according  to  the  admission  of  the  County  of 
Multnomah  in  its  answer.  Mr.  Smith,  the  foreman, 
refused  to  testif}^  as  to  the  time  it  opened  after  the 
signal  was  given,  and  he  said  "he  made  his  state- 
ment, making  it  one  minute  longer  than  what  the 
log  in  the  ship  testified  to."  (Ap.,  p.  184.)  The  log 
is  not  in  evidence,  but  if  the  witness  meant  the  alle- 
gation in  the  cross  libel  he  would  mean  then  twenty 
minutes.  However,  the  answer  admits  fourteen  min- 
utes, and  it  does  not  seem  important  to  the  claimant 
whether  it  was  fourteen  minutes  or  twenty  minutes 
if  the  lack  of  time,  whatever  it  was,  caused  the  dam- 
age, and  this  we  think  is  shown  beyond  question,  be- 
cause the  bridge  did  not  open  until  after  the  danger 
signal,  and  as  soon  as  the  bridge  began  to  lift  before 
it  was  open  the  captain  put  on  full  steam  ahead  and 
threw  the  stern  of  the  Yucatan  to  port  so  that  her 
starboard  quarter  might  clear  the  gun  projecting 
from  the  Boston. 

Now  the  time  necessary  to  open  the  bridge  is 
about  one  minute  after  they  start,  as  testified  by 
Hicks,  the  foreman  who  succeeded  Smith,  Smith  hav- 
ing been  discharged  after  this  accident.  (Ap., 
p.  1G4.)  Likewise  Smith  says  (Ap.,  p.  185)  that  the 
draw  opens  in  about  a  minute.     It  is  a  lift  draw. 

The  County  of  Multnomah  in  its  answer  pleaded 
that  the  bridge  had  to  be  cleared,  and  there  were 
conditions  making  it  impossible  to  open  the  bridge. 
This,  however,  is  entirely  done  away  with  by  Mr. 
Smith  (Ap.,  p.  181),  who  says,  in  answer  to  a  ques- 
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tion  from  the  county,  that  there  was  nothing  unusual 
on  the  bridge,  and  in  fact  that  there  was  less  traffic 
at  the  noon  hour  than  at  any  other  time.  In  answer 
to  a  question  he  says : 

"A.    The  traffic  is  not  so  heavy,  no,  sir." 

Mr.  Hicks,  the  present  foreman  of  the  bridge, 
says  that  at  any  time,  the  longest  time  and  when 
crowded  and  at  the  heaviest  traffic,  it  takes  only 
two  to  three  minutes  to  clear  the  bridge. 

"A.    Well,  it  will  go  from,  oh,  probably  two 
or  three  minutes."     (Testimony  Hicks,  p.  164.) 

Therefore  the  statute  and  the  regulations  regard- 
ing the  opening  of  the  draw  were  broken  without 
reason  or  excuse  by  the  county.  Under  all  of  the 
facts  and  claims  pleaded  by  the  county  the  bridge 
could  have  been  opened  in  from  two  to  four  minutes, 
and  under  their  admission  was  not  opened  for  four- 
teen minutes,  in  addition  to  which  is  the  testimony 
of  their  foreman  that  it  was  not  opened  for  one  min- 
ute after  the  time  shown  by  the  log  of  the  Yucatan. 

We  have  said  this  took  place  because  of  the  igno- 
rance and  incompetence  of  the  bridge  tender  or  fore- 
man. Smith,  and  this  we  believe  can  be  shown  by  the 
testimony. 

Smith  himself  did  not  want  to  admit  his  igno- 
rance or  incompetence,  which  is  excusable,  but  it 
is  shown  (Ap.,  p.  188)  that  he  did  not  know  how  to 
put  in  a  fuse,  and  that  the  bridge  was  once  kept 
closed  three-quarters  of  an  hour  while  he  telephoned 
to  one  of  the  gatemen  to  come  and  put  in  a  fuse. 
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This  likewise  is  brought  out  by  the  claimant  from 
the  testimony  of  the  present  foreman,  Hicks.  On 
pages  166-170  of  the  printed  record  can  be  found 
his  admissions  with  regard  to  the  competence  of 
Smith.  It  is  true  the  court  below  declared  he  did 
not  see  Avhat  it  had  to  do  with  the  case,  but  it  has 
seemed  to  the  claimant  that  it  has  a  great  deal  to 
do  with  the  case,  and  if  there  had  been  a  competent 
1)ridge  tender  the  bridge  would  have  opened  and 
there  would  have  been  no  accident.  In  addition  to 
this  Smith  gives  no  excuse  or  reason  why  the  bridge 
did  not  open.  Incidentally  Smith  testifies  against 
the  answer  of  Multnomah  County  in  saying  that  the 
Yucatan  Avas  due  west  when  he  commenced  to  open 
the  draw.  Of  course  he  has  to  swear  to  this  or  other- 
wise his  testimony  that  the  Yucatan  was  not  ready 
for  the  draw  would  be  ridiculous,  but  this  is  directly 
contrary  to  the  allegation  of  the  county's  answer 
that  the  captain  of  the  Yucatan  waited  too  long  to 
let  go,  because  due  Avest  would  be  about  1)0  degrees 
off  the  dock.     (Ap.,  147  et  seq.) 

On  page  186  of  the  printed  record  Smith  explains 
why  he  did  not  open  the  bridge.  He  makes  no  ex- 
cuse and  no  apology.  It  is  a  simple  confession  of 
incompetence.  He  heard  the  signal.  He  saw  no 
boats  in  evidence  anywhere,  which  in  itself  is  a 
strange  statement.  He  went  down  from  his  tower 
and  crossed  the  bridge  actually  to  the  other  side  of 
the  river  along  the  south  side  of  the  bridge  and  he 
asked  the  gateman,  and  still  he  saw  no  boats  in  sight, 
yet  here  was  the  Yucatan  swinging,  besides  which 
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the  Yucatan  is  a  sea-goiug  vessel,  and  any  one  who 
cannot  distinguish  the  Avhistle  of  such  a  boat  from 
a  river  boat  is  in  himself  incompetent  either  through 
deafness  or  lack  of  intelligence.  He  saw  then  the 
Yucatan  swinging  and  she  gave  the  second  signal, 
and  even  then  he  hesitated  about  opening  the  draw. 
(Ap.,  p.  186.)  He  hesitated  because  he  thought  the 
boat  was  not  in  position  for  the  draw.  He  heard 
both  signals  and  did  not  open  it.  Here  again  the 
county's  allegations  in  its  answer  are  refuted  by 
their  main  witness.  The  county  alleges  in  its  an- 
swer that  the  Yucatan  did  not  let  go  soon  enough, 
and  the  county's  employe,  the  bridge  tender  or  fore- 
man, claims  that  the  Yucatan  whistled  too  soon  and 
was  too  ready  for  the  draw  and  therefore  he  would 
not  open  it. 

But  as  to  the  position  of  the  Yucatan  when  she 
blew  her  whistle  the  first  time  for  the  bridge  there 
is  the  testimony  of  Vineyard,  page  107,  as  follows. 
He  is  a  Avitness  for  the  libelant  and  this  is  on  direct 
examination. 

"By  Mr.  Beckwith  :  About  what  angle  was 
she  from  her  dock  when  she  blew  for  the  bridge 
the  first  time? 

A.  The  angle  of  about  30  degrees  I  imagine." 

Vineyard  was  in  the  mess  room  when  the  whistle 
blew  (p.  104),  but  he  was  looking  at  the  Yucatan 
when  she  blew  her  second  whistle. 

"Q.  What  angle  was  she  when  she  blew  the 
second  signal? 
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A.  About  100  or  110  degrees — 120,  some- 
where ill  tliere,  I  cannot  say  exactly. 

Q.  About  what  angle  was  she  when  the  dan- 
ger signal  was  sounded? 

A.  In  the  neighborhood  of  150  or  160  de- 
grees, possibly  more ;  I  could  not  say  precisely." 

Yet  Smith,  the  foreman  of  the  bridge,  says  he 
did  not  know  what  boat  was  going  through. 

He  says  after  she  had  blown  the  danger  signal 
he  opened  the  bridge.  To  any  one  having  the  re- 
sponsibilities of  the  immense  values  of  a  ship  on  his 
hands  this  seems  to  be  negligence  and  incompetence, 
and  we  therefore  submit  to  the  court  that  in  our 
opinion  the  negligence  of  the  county  in  the  matter 
is  clear.  Another  point  adds  to  the  evidence  of 
Smith's  incompetence.  He  did  not  know  what  the 
regulations  were.  He  apparently  had  no  idea  of  the 
responsibility  of  his  position.     (Ap.,  p.  188.) 

"Q.  Did  you  ever  read  the  regulations? 
A.  No,  sir. 

Q.  You  don't  know  what  they  were? 
A.  No,  sir." 

Other  witnesses  on  behalf  of  the  county  were  T. 
C.  Conners.  He  testified  as  to  clearing  the  bridge 
(Ap.,  p.  191.) 

"A.  Well,  I  should  judge  at  that  time  prob- 
ably a  minute  and  a  half  or  two  minutes,  some- 
thing like  that,  if  I  recall,  maybe  not  so  long," 

He  is  not  clear  about  the  whistles,  but  says  the 
danger  signal,  if  it  was  blown,  was  because  she  was 
drifting  on  top  of  the  Boston,  and  further : 
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"Q.  Why  should  she  drift  on  the  Boston  if 
the  bridge  was  open? 

A.  That  is  what  I  Avant  to  know." 

We  submit  there  is  nothing  in  the  testimony  of 
Conners  to  substantiate  the  answer  of  the  county 
in  any  respect.  It  in  no  wise  affects  the  comj)etence 
of  the  master  of  the  Yucatan  or  otherwise.  It  rather 
supports  the  view  of  the  claimant. 

A  witness  for  the  county  is  W.  E.  Eeed,  a  gate 
tender  on  the  bridge  at  the  time  of  the  accident. 
The  interesting  feature  in  his  testimony  is  that  he 
did  not  testify  the  way  he  had  promised  the  district 
attorney  he  would  testify.  On  page  202  of  the 
printed  record  is  shown  the  fact  that  a  typewritten 
statement  was  obtained  from  him  in  the  district  at- 
torney's office,  but  on  his  examination  he  diverged 
from  this  statement,  and  the  county's  proctor  un- 
dertakes to  show  that  Reed  is  confused  and  under- 
takes to  impeach  his  own  witness  on  page  201  by 
this  statement.  We  submit  that  his  testimony  on 
the  stand  is  more  important  than  his  statement  in 
the  office  of  the  county,  and  that  his  evidence  is  not 
valuable  for  any  purpose,  for  it  is  plainly  erroneous 
from  every  standpoint.  In  the  first  place  he  says 
that  the  Yucatan  went  south  and  put  her  nose  up 
against  the  steel  bridge.     (Ap.,  p.  197.) 

"Mr.  Evans:  Yon  don't  mean  the  steel 
bridge? 

A.  Yes,  put  her  nose  up  against  the  steel 
bridge." 
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Again  (Ap.,  p.  198)  : 

"A.  She  kept  blowing  the  danger  signal 
until  she  hit  the  Boston. 

Q.  Commenced  when  heading — 

A.  For  the  steel  bridge. 

Q.  Which  way  would  the  boat  be  headed 
when  headed  towards  the  steel  bridge? 

A.  South. 

Q.  Well,  Mr.  Reed,  either  I  am  confused  or 
you  are,  one  of  the  two.  The  steel  bridge  is  the 
one  the  railroad  goes  over,  the  Harriman 
bridge? 

A.  Yes,  sir." 

This  witness  testifies  that  the  Yucatan  kept  blow- 
ing the  danger  signal  until  she  hit  the  Boston,  and 
before  that  that  she  went  south  until  she  touched 
the  steel  bridge,  which  is  indicated  by  the  statement 
of  the  proctor  for  the  county  that  the  steel  bridge 
is  the  bridge  the  railroad  goes  over  and  is  the  Harri- 
man bridge,  and  it  is  shown  on  libelant's  exhibit, 
page  2,  the  plat  in  the  record,  at  the  left  edge  of  the 
plat  and  immediately  up-river  or  south  of  the  Globe 
Grain  and  Milling  Company  dock  marked  on  the 
plat. 

Another  witness  for  the  county  was  Mr.  Holman, 
orie  of  the  county  commissioners.  This  accident  be- 
ing a  public  matter,  involving  public  service  on  the 
river,  it  was  thought  that  the  county  would  not  hesi- 
tate to  state  all  the  facts  and  let  the  court  decide 
the  case.  Nevertheless  Mr.  Holman,  who  testifies 
first  that  he  is  a  manufacturing  stationer  (Ap., 
p.  209)  and  afterwards  states  on  the  same  page  that 
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he  is  county  commissioner  and  admits  the  employ- 
ment of  men  on  the  bridge,  declined  to  testify  as  to 
the  time  his  employee  stated  in  his  presence  the  time 
that  elapsed  after  signal  and  before  opening  of 
draw. 

As  TO  THE  Boston. 

The  Boston  is  a  naval  training  ship  and  was 
placed  in  her  present  location  because  of  its  accessi- 
bility to  the  members  of  the  naval  militia.  The  main 
damage  on  the  Boston  is  for  the  loss  of  a  piano.  The 
State  of  Oregon  brought  the  fact  out  in  its  testi- 
mony that  it  was  convenient  to  the  members  to  have 
the  vessel  in  a  position  near  the  center  of  the  city. 
This  is  the  reason  given  for  the  location  of  the  Bos- 
ton. In  fact,  we  call  attention  to  the  testimony  of 
Harvey  Beckwith,  chairman  of  the  naval  board,  on 
pages  58  and  60  of  the  record.  The  naval  board  paid 
no  attention  to  the  location  of  the  Boston,  according 
to  the  chairman  of  the  naval  board,  "as  there  was 
plenty  of  room  for  half  a  dozen."  We  submit  that 
this  in  itself  shows  negligence.  The  board  paid  no 
attention,  gave  no  care  to  the  location  of  the  Bos- 
ton as  long  as  it  was  in  position  near  the  center  of 
the  city.  In  fact,  we  submit  that  it  appears  from 
the  testimony  in  this  cause  that  the  naval  board  has 
been  of  the  opinion  that  it  could  place  the  Boston 
wherever  it  pleased,  regardless  of  the  rights  of  navi- 
gation and  commerce. 

The  river  at  this  point  is  600  feet  wide,  and  the 
Yucatan  was  about  1300  feet  from  the  Broadway 
bridge,  which  is  the  bridge  in  question.     The  Bos- 
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tou  was  lying  in  the  fairway,  and  it  is  incumbent 
on  lier  under  the  law  to  show  that  her  position  could 
not  have  caused  the  injurj^  Moreover,  not  only 
lying  in  the  fairway  in  the  narrowest  part  of  the 
river  between  two  bridges,  the  State  of  Oregon, 
through  its  naval  board,  insisted  on  pointing  the 
guns  ten  feet  out  from  the  side  of  the  ship.  The 
Boston  is  2771/0  feet  long;  its  largest  beam  is  42.2 
ieeX.  (Ap.,  p.  4().)  The  beam  does  not  include  the 
guns  as  they  extend  out.  The  guns  project  in  addi- 
tion to  the  beam  some  eight  feet.  The  Boston's  port 
side  lay  westward  from  the  east  harbor  line,  that 
is  to  say,  between  the  harbor  lines  and  in  the  fair- 
way GO  feet.     (Ap.,  pp.  43,  115,  116,  72.) 

We  submit  that  this  alone  is  negligence  under 
the  maritime  law,  and  believe  that  the  conditions 
surrounding  the  Boston,  in  the  absence  of  any  ordi- 
nance, make  it  negligence  for  her  to  lie  in  the  posi- 
tion she  did,  and  particularly  to  have  the  guns  pro- 
jecting. Her  position  can  be  seen  from  the  differ- 
ent photographs  introduced,  claimant's  Exhibits  1, 
2,  o  and  4.  From  claimant's  Exhibit  Xo.  2  can  be 
seen  the  distance  the  guns  extend.  From  claimant's 
Exhibit  No.  3  it  can  be  seen  that  the  guns  are  in  a 
line  with  the  center  of  the  lift  draw  and  the  end  of 
the  Globe  Milling  Company  dock.  She  was  moved 
after  the  accident.  The  photographs  Avere  taken  be- 
fore she  moved. 

However,  in  addition  to  the  care  required  by  an 
anchored  vessel  in  a  narrow  space  there  is  an  ordi- 
nance of  the  City  of  Portland,  pleaded  and  admitted. 
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which  requires  the  master  or  person  having  charge 
or  command  of  any  vessel  coming  to  or  lying  along- 
side of  any  wharf,  both  before  and  during  such  time 
as  such  vessel  is  moored  or  stationed  at  such  wharf 
or  vessel  berthed  at  such  wharf,  to  have  the  anchor 
stowed,  etc.,  and  all  other  projections  stowed  within 
the  rail  of  said  vessel.  The  libelant  no  doubt  will 
contend  that  the  Boston  is  excepted  from  this  ordi- 
nance because  she  is  not  made  fast  to  any  wharf, 
but  we  submit  that  the  wording  of  this  ordinance 
covers  ships  in  the  harbor,  and  under  the  words 
"coming  to  or  lying  alongside  of  any  wharf"  includes 
and  covers  the  conditions  under  Avhich  the  Boston 
was  lying  in  the  harbor.  The  ordinance  says  "shall 
both  before  and  during  such  time  as  such  vessel  is 
moored"  have  all  projections  stowed  within  the  rail 
of  the  vessel.  We  submit  that  both  the  wording  and 
the  sj^irit  of  this  ordinance  apply  to  the  Boston. 
The  same  ordinance  provides  that  vessels  must  not 
be  moored  within  the  fairway,  and  yet  the  Boston 
Avas  moored  in  the  fairway  in  the  narrowest  part 
of  the  river.  As  an  answer  to  this  the  State  of  Ore- 
gon claims  that  it  had  specific  permission  to  anchor 
in  the  fairway,  to  which  the  claimant  replies  that 
it  is  not  aware  that  any  such  permission  has  been 
shown  by  the  evidence.  The  claimant  has  been  un- 
able to  find  an  iota  of  evidence  authorizing  the  loca- 
tion of  the  Boston  in  the  fairway.  The  plat  in  con- 
nection with  libelant's  Exhibit  A  shows  the  dolphin, 
but  there  is  no  permission  to  locate  the  Boston  nor 
any  other  ship  in  the  fairway.     There  is  no  permit 
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from  the  City  of  Portland  for  the  Boston  to  lie  in 
the  fairway  or  for  her  to  extend  her  guns  from  the 
sides,  nor  if  such  permit  were  given  would  it  be  con- 
stitutional. As  the  evidence  shows,  the  Boston  is 
moved  from  time  to  time,  and  a  dolphin  that  is  men- 
tioned was  torn  out  by  the  Boston.  Moreover,  un- 
der the  libelant's  exhibit  referred  to  (page  212)  it 
appears  that  no  exclusive  privilege  is  given,  that  it 
does  not  authorize  any  injury  to  private  property 
or  invasion  of  local  law  or  regulations,  that  there 
slijiil  be  no  unreasonable  interference  with  naviga- 
tion, and  particularly  under  paragraph  (e)  on  page 
213  of  the  record  that  the  permission  is  given  for 
nothing  but  the  particular  object  named,  that  is,  the 
dolphin.  The  Hbelant  takes  issue  with  the  State  of 
Oregon  that  it  has  any  permission  or  consent  to 
place  the  Boston  where  the  Boston  lay  on  March  3, 
1914,  and  that  under  any  circumstances  whatever 
permission  it  had  does  not  authorize  the  invasion 
of  any  local  law  or  regulation,  and  does  not  enable 
the  Boston  to  break  the  local  law  and  regulations 
of  the  city. 

There  is  no  evidence  whatever  that  the  city  con- 
sented to  the  location  of  the  Boston.  There  is  no 
ordinance  offered  in  evidence  or  pleaded  authoriz- 
ing the  location  of  the  Boston.  The  fact  that  the 
harbor  master  called  at  the  Boston,  the  fact  that  he 
examined  the  boat  or  did  this  or  that  around  the 
Boston  is  no  consent.  There  is  no  authority  given 
to  show  that  any  man  named  in  the  evidence  had  any 
right  to  offset  the  ordinance  and  regulations  of  the 
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City  of  Portland  regarding  the  harbor.  The  harbor 
master  was  not  called  to  the  stand.  The  fact  that 
the  libelant  did  not  call  the  harbor  master  shows  no 
consent  was  given  even  verbally. 

Attention  is  particnlarly  called  to  the  fact  that 
the  State  of  Oregon  in  alleging  in  its  libel  that  it 
had  permission  to  place  the  Boston  between  the  har- 
bor lines  has  made  an  error.  The  facts  are  that  the 
naval  board  obtained  permission  to  place  one  dol- 
]>hin  nine  feet  within  or  between  the  harbor  lines. 
Another  dolphin  was  placed  fnrther  down  the  stream 
and  ontside  of  or  eastward  of  the  harbor  line.  This 
dolphin  went  out  and  the  Boston  was  then  placed 
as  she  lay  when  she  was  struck.  This  is  shown  by 
the  testimony  of  Hilton  on  page  41  of  the  printed 
record. 

Eeferring  to  the  blue-print  attached  to  libelant's 
Exhibit  E-2,  page  215  of  the  record,  the  witness  says : 

"A.  Towards  the  center  of  the  stream  from 
the  harbor  line.  Then  it  shows  also  the  other 
dolphin  which  was  to  be  driven  outside  the  har- 
bor line,  that  is,  between  the  harbor  line  and 
the  shore  line,  and  this — at  that  time  it  was  un- 
derstood the  Boston  was  to  moor  there — and  this 
is  the  permission  as  I  filed  it  for  the  naval 
board. 

Q.  That  blue-print  was  attached  to  it  at  the 
time? 

A.  Yes,  it  was  made  in  quadruplicate  and 
this  was  one  of  the  copies." 

It  appears  then  from  the  testimony  of  the  wit- 
ness Hilton  that  the  Boston  Avas  intended  to  lie  and 
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did  lie  Avith  her  bow  attached  to  the  dolphin  nine 
feet  within  or  between  the  harbor  lines  and  her  stern 
fast  to  the  dolphin  outside  or  east  of  the  harbor  line. 
Later  this  dolphin  went  out,  when  the  Boston  swung 
out  so  that  she  was  60  feet  in  the  channel.  And  in 
addition  to  this  her  beam  is  42  feet.  The  distance 
the  guns  protrude  can  be  seen  from  the  testimony 
of  the  witness  Hilton  on  pages  47  and  48  to  be  eight 
feet  eight  inches.  Or  if  the  sponson  immediately 
forward  of  the  gun  should  be  considered  as  a  i^rotec- 
tion  for  the  gun,  although  not  a  part  of  the  beam  of 
the  ship,  then  the  gun  would  extend  five  feet  beyond 
the  extreme  side  of  the  Boston. 

Moreover,  the  libelant  stated  through  its  proctor 
that  no  permission  was  being  shown  by  the  libelant 
to  locate  the  Boston  where  she  was  located.  On  page 
42  of  the  printed  record  appears  the  following : 

"Mr.  Beckwith  :  We  are  merely  offering  to 
show  he  had  permission  to  drive  piling." 

It  is  contended  by  the  claimant  that  this  has  been 
shown,  and  no  more  has  been  shown  than  has  been 
claimed  by  the  statement  of  the  proctor  for  the  libel- 
ant in  open  court,  to- wit,  that  only  permission  to 
drive  the  piling  was  shown,  and  it  never  was  in- 
tended to  leave  the  Boston  in  the  fairway. 

The  Boston  was  moved  after  the  accident.  She 
was  dropped  down,  as  they  call  it,  seventy  or  forty 
feet.    (Ap.,  p.  74.) 

As  to  the  damage,  an  interesting  feature  in  this 
cause  is  that  not  a  dollar's  worth  of  damage  was 
done  except  by  the  gun  on  the  Boston. 
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The  gun  criislied  the  piano,  Avhich  was  carelesslj^ 
placed  between  an  elbow  or  angle  in  the  skin  or  iron 
side  of  the  Boston  and  the  hea^y  butt  of  the  six-inch 
gun.  When  the  gun  swung  on  its  trunnion,  as  it  was 
intended  to  do  and  left  to  do,  it  crushed  the  piano 
against  the  skin  of  the  Boston.  If  the  piano  had 
been  even  loose  or  had  been  in  any  other  place  on 
the  ship  it  could  not  have  been  hurt ;  but  it  could  not 
possibly  escape  if  any  river  boat  or  any  boat  pro- 
ceeding to  the  north  and  exerting  any  force  could 
have  touched  the  muzzle  of  that  gun.  The  damage 
to  the  gun's  shutters  on  the  Boston  Avas  done  by  the 
gun.  The  damage  to  the  canopy  of  the  launch  on  the 
deck  of  the  Boston  was  done  by  the  gun.  The  cargo 
booms  on  the  Yucatan  were  all  fast,  and  the  cargo 
boom  in  the  stern  of  the  Yucatan  was  held  in  place 
by  tackle  fast  in  bolts  on  the  side  of  the  Yucatan. 
The  gun  caught  in  one  of  these  tackles  or  ropes,  tore 
out  the  bolt,  let  the  cargo  boom  fly,  and  the  cargo 
boom  or  a  hook  on  the  end  of  the  tackle  caught  in  a 
stanchion  on  the  canopy  of  the  Yucatan  and  did 
whatever  damage  was  done.  If  the  gun  had  not  been 
projecting  the  cargo  boom  could  not  have  got  loose. 

The  gun  damaged  the  Yucatan.  It  entered  the 
deadlight  in  the  saloon  or  dining  room  of  the  Yuca- 
tan, slipped  from  there  to  another  deadlight  and 
from  there  to  a  third  deadlight,  cracked  and  tore 
the  plates  and  scraped  the  side  of  the  vessel  for 
some  distance.  It  was  pleaded  that  to  replace  these 
plates  will  cost  $1200.     The  evidence  of  Mr.  Ore- 
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wilier  of  the  Portland  Iron  Works  is  that  it  would 
cost  $8250. 

Captain  Blair  of  the  naval  militia  says  that  it 
is  against  the  custom  to  train  these  guns  aft,  al- 
though this  was  done  for  a  while.  There  is  nothing 
in  the  evidence  to  show  that  these  guns  could  not 
have  been  moved  or  withdrawn  so  that  they  would 
not  present  an  obstacle  to  navigation.  There  is  no 
law  nor  regulation,  according  to  Captain  Blair's  tes- 
timony, which  requires  the  guns  to  be  kept  in  the 
position  in  which  they  w^ere. 

The  claimant  submits : 

1.  That  the  proper  signals  for  opening  the 
bridge  were  given ; 

2.  That  no  attention  was  paid  to  the  signals  and 
the  bridge  did  not  open ; 

3.  That  the  danger  signal  was  blown  and  the 
bridge  did  not  begin  to  open  until  after  the  danger 
signal  was  given,  after  the  signal  for  the  bridge  had 
been  sounded  twice ; 

4.  That  no  excuse  for  the  delay  is  shown  and 
no  sign  or  warning  was  given  by  the  bridge  that  it 
would  not  open ; 

5.  That  this  is  a  case  of  gross  negligence  on  the 
part  of  the  bridge  and  Multnomah  county ;  and 

6.  That  it  was  the  delay  which  caused  the  con- 
tact between  the  Yucatan  and  the  Boston ; 

7.  That  no  damage  whatever  would  have  hap- 
pened to  the  Boston  or  any  proi)erty  on  board  the 
Boston  or  the  Yucatan  if  the  gun  on  the  Boston  had 
not  been  ])rojecting; 
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8.  That  there  could  have  been  no  possible  dam- 
age to  the  Boston  or  possibility  of  collision  if  the 
Boston  had  been  out  of  the  fairway  at  the  narrow- 
est part  of  the  Portland  harbor,  to-wit,  600  feet ; 

9.  That  no  negligence  on  the  part  of  the  Yuca- 
tan is  pleaded  excepting  as  to  the  angle  at  which  she 
took  in  the  line,  which  is  not  proven  and  Avhich  in 
any  event  is  a  matter  of  judgment  in  extremis. 

The  claimant  therefore  prays  that  a  decree  be 

entered  against  the  County  of  Multnomah  and  the 

State  of  Oregon  in  favor  of  the  Yucatan  for  twelve 

hundred  dollars   ($1200)   and  interest  to  cover  its 

loss. 

Sanderson  Keed  and 

C.  A.  Bell, 
Proctors  for  Claimant. 
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STATEMENT. 
The  case  arises  out  of  the  collision  of  the  Steam- 
ship Yucatan  with  the  United  States  Ship  Boston 
in  the  Willamette  River  March  3rd,  1914.  The 
Boston  was  lying  at  her  mooring  on  the  east  side  of 
the  Willamette  River  at  the  foot  of  Clackamas 
Street.  The  Yucatan  was  lying  at  the  Globe  Milling 
Company  dock  to  the  south  of  the  Boston.  Both 
vessels  were  facing  south  or  up  stream.  Their 
location  can  be  determined  by  a  reference  to  the 
map.  The  evidence  shows  that  the  Boston  was 
secured  to  a  dolphin  and  that  her  position  was  as 
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close  to  the  east  bank  of  the  Willamette  River  as 
possible,  and  within  the  line  drawn  as  an  extension 
of  the  dock  line  of  the  Globe  Milling  Company  dock 
toward  the  Broadway  bridge.  The  Yucatan,  at 
about  the  noon  hour,  attempted  to  leave  the  Globe 
Milling  Company  dock  and  pass  through  the  Broad- 
way bridge  which  is  down  stream,  or  to  the  north 
of  both  vessels.  A  1.88-mile  current  was  running 
and  at  this  part  of  the  river  set  in  toward  the 
Boston.  The  main  channel  of  the  stream  was  to 
the  west  of  the  position  of  both  vessels.  The  after 
starboard  quarter  of  the  Yucatan  struck  the  star- 
board bow  of  the  Boston  and  was  swung  in  so  that 
she  struck  the  six-inch  gun  which  is  just  aft  of  the 
forecastle  of  the  Boston,  forcing  the  gun  into  bat- 
tery and  throwing  it  over  against  a  piano,  causing 
damage  to  the  gun,  the  piano  and  the  inner  skin  of 
the  ship.  At  the  same  time  a  cargo  boom  of  the 
Yucatan  swung  loose  and  caught  the  canopy  of  the 
steam  launch  of  the  Boston  which  was  in  its  cradle 
on  the  "top  side"  and  ripped  the  canopy  off,  causing 
damage  also.  When  the  Yucatan  struck  the  Boston 
it  forced  her  over  against  the  dolphin  to  which 
she  was  fastened  on  the  port  side  of  the  forecastle, 
forcing  the  Boston  up  against  the  dolphin  and 
breaking  a  large  swinging  boom  which  was  secured 
to  the  side  of  the  Boston.  The  Yucatan  then  passed 
on  down  the  river  through  the  Broadway  bridge. 
The  master  of  the  Yucatan  was  operating  his  vessel 
while  not  being  a  licensed  pilot  or  having  a  licensed 
pilot  aboard. 
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The  U.  S.  S.  Boston  was  under  lease  to  the  State 
of  Oregon  by  the  Navy  Department  and  was  being 
used  as  the  training  ship  for  the  Oregon  Naval 
Militia.  The  damage  to  the  Boston  and  the  prop- 
erty thereon  was  as  follows: 

Destruction  to  the  piano,  total  loss $700.00 

Damage  to  the  U.  S.  S.  Boston,  her  apparel 

and  furniture  $356.00 

The  Yucatan  filed  a  cross-libel  claiming  the  dam- 
age to  plates  on  its  starboard  quarter  amounting  to 
$1200.00.  The  cross-libel  was  filed  by  the  North 
Pacific  Steamship  Company,  owner  of  the  Yucatan, 
and  was  against  the  State  of  Oregon  as  lessee  of 
the  Boston  on  the  ground  that  they  claimed  the 
Boston  was  lying  in  the  fairway  channel  as  an 
unlawful  obstruction  to  navigation,  and  was  also 
filed  against  the  County  of  Multnomah  on  the 
ground  that  the  Broadway  bridge  did  not  open  in 
time  to  allow  the  Yucatan  free  passage,  thus  causing 
her  to  swing  around  and  strike  the  Boston  and  caus- 
ing the  damage.  The  State  of  Oregon  prevailed  in 
the  District  Court  and  recovered  the  entire  amount 
of  the  damages  claimed. 

The  foregoing  statement  of  the  case  is  inserted 
in  this  brief  for  the  reason  that  appellant's  brief 
does  not  give  a  full  statement  of  the  case. 

ARGUMENT. 

AUTHORITIES. 

Note  42.  An  inevitable  accident  which  will  ex- 
onerate a  vessel  from  liability  does  not  mean  an 
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accident  which  is  unavoidable  under  any  circum- 
stances, but  one  which  cannot  be  prevented  by  the 
exercise  of  ordinary  care,  caution  and  maritime 
skill.  The  Blackheath,  154  Fed.  758,  Bailey  vs. 
Gates,  23  Can.  Sup.  Ct.  293  (affirming  11  Brit. 
Col.  62). 

A  presumption  that  the  vessel  has  been  guilty  of 
negligence  causing  the  collision  arises  not  only  from 
the  breach  of  a  rule  of  navigation  but  from  any 
deficiency  shown  in  the  management  and  equip- 
ment of  the  vessel.  The  same  presumption  arises 
in  favor  of  a  vessel  at  anchor  as  against  one 
running  into  her.     7  Cyc.  396. 

The  rule  that  a  moving  vessel  is  presumably  in 
fault  for  a  collision  with  one  at  anchor  and  without 
fault  and  can  only  exonerate  herself  by  showing 
that  the  collision  was  the  result  of  an  inevitable 
accident,  applies  with  greater  force  to  a  collision 
with  a  stationary  object  fixed  in  the  land,  such  as 
a  beacon  or  pier.  (The  Blackheath,  154  Fed.  758; 
Penn.  R.  Co.  vs.  Ropner,  105  Fed.  397).  The 
burden  rests  upon  the  vessel  under  way  in  such  a 
case,  in  order  to  exonerate  herself  from  liability, 
to  show  that  it  was  not  in  her  power  to  prevent 
the  injury  by  adopting  any  practicable  precautions. 
The  Rotherfield,  123  Fed.  460,  36  Cyc.  p.  178. 

Anchored   Vessels.     Presumption. 

Where  a  steamer  in  motion  collides  with  a  vessel 
properly  anchored,  the  presumption  of  fault  is  upon 
the  former.    The  Rockaway,  etc.,  19  Fed.  449. 

Same — Case  Stated. 
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Where  a  ferryboat  R.,  running  from  Hunter*s 
Point  to  Seventh  Street,  New  York,  her  usual  course 
being  near  where  the  Bark  S.  was  anchored  off 
Nineteenth  Street,  was  overtaken  after  leaving 
Hunter's  Point  by  a  sudden  squall  of  thick  snow, 
and  on  passing  Twenty-third  Street  was  embar- 
rassed by  one  of  the  ferryboats  of  the  Twenty-third 
Street  line  crossing  her  bows,  compelling  her  to 
stop  and  back,  and  while  so  doing,  and  being  headed 
well  toward  the  New  York  shore,  she  drifted  down 
with  a  strong  tide  and  ran  afoul  of  the  S.  at  anchor, 
the  position  of  the  latter  being  previously  well 
known  to  the  R.  Held,  that  the  ferryboat  was  in 
fault  for  not  keeping  further  away  from  the  known 
situation  of  the  S;  Held  also,  that  under  the  cir- 
cumstances it  is  not  probable  that  the  ringing  of  a 
bell  would  have  been  of  any  service  to  the  R.  in 
avoiding  the  collision  and  that  R.  accordingly  was 
alone  answerable.    The  Rockaway,  19  Fed.  449. 

A  presumption  of  negligence  arises  against  a 
steamboat  from  the  fact  of  a  collision  with  a  moored 
vessel,  and  imposes  on  the  steamboat  the  burden  of 
exonerating  herself  of  exculpatory  facts.  The  Dean 
Richmond,  107  Fed.  1001. 

One  navigating  a  stream  is  liable  for  running 
into  a  wharf  and  injuring  it,  although  it  constitutes 
a  public  nuisance,  where  he  might  have  avoided  it 
with  reasonable  convenience,  as  one  cannot  abate  a 
public  nuisance  in  a  highway  or  navigable  stream 
if  he  can  avoid  it  with  reasonable  convenience  by 
passing  around  it.  Dimes  vs.  Petley,  15  Q.  B.  276, 
19  L.  J.  Q.  B.  N.  S.  449,  14  Jur.  1132. 
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Care  must  be  taken  in  moving  about  harbors 
and  other  crowded  places,  to  avoid  injury  to  vessels 
properly  moored.  The  Martino  Cilento,  22  Fed.  859. 

A  steamer  must,  in  general,  avoid  a  boat  at 
anchor,  even  though  the  anchorage  be  in  the  line 
of  navigation.  Knowlton  vs.  Sanford,  32  Me.  149, 
52  Am.  Dec.  649. 

"Every  coastwise  sea-going  steam  vessel  subject 
to  the  navigation  laws  of  the  United  States,  and  to 
the  rules  and  regulations  aforesaid,  not  sailing 
under  register,  shall,  when  under  way,  except  on 
the  high  seas,  be  under  the  control  and  direction  of 
pilots  licensed  by  the  inspectors  of  steamboats." 
U.  S.  Rev.  Stat.  4401. 

*'The  boards  of  local  inspectors  shall  license  and 
classify  the  m.asters,  chief  mates,  and  second  and 
third  mates  if  in  charge  of  a  watch,  engineers,  and 
pilots  of  all  steam  vessels,  and  the  masters  of  sail 
vessels  of  over  seven  hundred  gross  tons,  and  all 
other  vessels  of  over  one  hundred  gross  tons  carry- 
ing passengers  for  hire.  It  shall  be  unlawful  to 
employ  any  person  or  for  any  person  to  serve  as  a 
master,  chief  mate,  engineer,  or  pilot  of  any 
steamer  or  as  master  of  any  sail  vessel  of  over  seven 
hundred  gross  tons  or  of  any  other  vessel  of  over 
one  hundred  gross  tons  carrying  passengers  for 
hire  who  is  not  licensed  by  the  inspectors;  and  any- 
one violating  this  section  shall  be  liable  to  a  penalty 
of  one  hundred  dollars  for  each  offense."  U.  S. 
Rev.  Stat.  4438. 
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AS  TO  appellant's  AUTHORITIES. 

Referring  to  the  cases  which  claimant  cites  under 
the  heading  ''Liability  of  Libelant,  State  of 
Oregon." 

In  the  case  of  The  Pennsylvania,  86  U.  S.  136, 

the  Court  says: 

"Concluding  then,  as  we  must,  that  the  bark  was 
in  fault,  it  still  remains  to  inquire  whether  the  fault 
contributed  to  the  collision,  whether  in  any  degree  it 
was  the  cause  of  the  vessels  coming  into  a  dangerous 
position.  It  must  be  conceded  that  if  it  clearly  ap- 
pears the  fault  could  have  had  nothing  to  do  with 
the  disaster,  it  may  be  dismissed  from  considera- 
tion. The  liability  for  damages  is  upon  the  ship  or 
ships  who  caused  the  injury.  But  when,  as  in  this 
case,  a  ship  at  the  time  of  the  collision  is  in  actual 
violation  of  statutory  rule  intended  to  prevent  col- 
lisions, it  is  no  more  than  a  reasonable  presumption 
that  the  fault,  if  not  the  sole  cause,  was  at  least  a 
contributory  cause  of  the  disaster.  In  such  a  case 
the  burden  rests  upon  the  ship  of  showing  not 
merely  that  her  fault  might  not  have  been  one  of 
the  causes,  or  that  it  probably  was  not,  but  that  it 
could  not  have  been.  Such  a  rule  is  necessary  to 
enforce  obedience  to  the  mandate  of  the  statute." 

Section  II  of  Ordinance  No.  17591  of  the  City 
of  Portland  provides  that  vessels  must  not  be 
anchored  or  moored  in  the  fairway  channel  within 
the  city  limits  and  neither  must  they  moor  or  anchor 
within  400  feet  of  any  bridge  or  ferry  line.  The 
Boston  was  not  anchored  within  the  fairway  chan- 
nel nor  within  400  feet  of  any  bridge  or  ferry  line. 

Section  VI  of  the  same  ordinance  provides  that 
the  master  of  any  vessel  coming  to  or  lying  along- 
side any  wharf  or  vessel  moored  at  a  wharf  shall 
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have  all  projections  stowed  within  the  rail  of  the 
vessel.  This  does  not  apply  to  the  Boston  for  the 
reason  that  she  was  not  alongside  of  a  dock  or 
alongside  any  vessel  moored  at  a  dock.  By  refer- 
ring to  the  map  of  the  harbor  it  will  be  seen  that 
the  Boston  was  lying  as  close  to  the  rock  bank  of 
the  east  shore  of  the  Willamette  River  as  possible. 
She  was  within  a  line  drawn  from  the  corner  of 
the  Globe  Milling  Company  dock  to  the  bridge  and 
away  to  the  east  of  the  fairway  or  channel  used  by 
vessels  passing  up  or  down  the  river.  There  is 
nothing  to  show  that  the  Boston  was  violating  any 
ordinance  of  the  City  of  Portland  or  any  statute  of 
the  United  States. 

The  Act  of  March  3rd,  1899,  Chapter  425,  30 
Statute  1152,  provides  that  it  shall  not  be  lawful 
to  tie  up  or  anchor  vessels  or  other  craft  in  naviga- 
ble channels  in  such  manner  as  to  prevent  or  ob- 
struct the  passage  of  other  vessels  or  craft.  In  the 
case  of  The  Georgia,  208  Fed.  636,  the  Court  said: 

"Whether  a  vessel  is  so  anchored  as  to  prevent  or 
obstruct  the  passage  of  other  vessels,  in  violation 
of  Act  March  3,  1899,  Chapter  425,  Sec.  15,  30 
Statute  1152,  must  be  determined  by  looking  not 
alone  to  the  chart  and  geography  of  the  situation 
but  also  to  the  weather  conditions  and  to  the  usual 
course  of  vessels  using  the  thoroughfare.  A  vessel 
so  anchored  as  to  leave  room  for  the  passage  of 
vessels  on  either  side  may  not  be  an  obstruction  in 
clear  weather  when  an  approaching  vessel  would 
have  abundant  time  to  avoid  her  by  a  change  of 
course  but  may  be  an  obstruction  within  the  statute 
when  there  is  a  thick  fog  and  she  lies  in  the  compass 
course  of  passing  vessels." 


[9] 

The  collision  in  question  occurred  on  a  rainy  day 
but  in  broad  daylight  at  the  noon  hour  and  the 
Boston  was  not  lying  in  the  navigable  channel  or 
lying  in  the  compass  course  of  passing  vessels.  The 
Georgia  case  was  one  in  which  the  vessel  which  was 
struck  was  anchored  in  the  ship's  channel  in  a 
thick  fog. 

In  the  case  of  the  Skidmore  vs.  City  of  St.  Law- 
rence, 108  Fed.  972,  the  Court  says: 

"A  steamship  anchoring  in  New  York  harbor  out- 
side of  the  anchorage  grounds,  where  the  depth  of 
water  was  so  great  as  to  indicate  that  such  anchor- 
age ground  was  considerably  nearer  the  shore,  is 
guilty  of  negligence,  so  as  to  be  equally  liable  with 
the  tug  colliding  with  it  in  a  foggy  night." 

In  the  Skidmore  case  the  damages  were  divided 
as  both  vessels  were  found  to  be  in  fault.  The 
collision  occurred  in  a  thick  fog  and  at  night. 

In  the  case  of  the  La  Bourgogne,  86  Fed.  475,  it 
will  be  noted  that  the  collision  occured  in  dense  fog. 
The  vessel  was  anchored  in  the  track  of  vessels 
seeking  anchorage  and  knew  that  she  was  in  the 
channel.  The  Court  held  that  she  was  in  fault  if 
another  vessel,  acting  in  a  prudent  manner,  seeking 
anchorage  in  the  customary  and  appropriate  ground 
ran  into  her. 

Captain  Paulsen  of  the  Yucatan  (Page  135 
Apostles)  testified  that  he  had  taken  his  vessel  in 
and  out  of  this  same  position  five  or  six  times  prior 
to  this  date.  All  this  time  the  Boston  had  been  at 
her  anchorage  inside  of  the  dock  line  and  Captain 
Paulsen  knew  of  her  location  and  that  the  guns  were 
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in  the  position  in  which  they  were.  He  also  testi- 
fied that  he  had  noticed  the  tendency  of  the  bridge 
to  be  slow  in  opening  because  he  had  trouble  with 
it  several  times  before  but  never  as  serious  as  this. 
As  shown  by  the  testimony  of  Hilton  (Apostles, 
page  49)  the  six-inch  gun  only  extended  about  five 
feet  beyond  the  extreme  side  of  the  Boston  and  it 
is  plain  that  a  prudent  navigator  would  never  allow 
his  vessel  to  come  that  close  to  another  vessel. 

In  the  cases  of  The  Clover,  5  Fed.  Cas.  2908,  The 
Phoenix,  19  Fed.  Cas.  11111,  and  Price  vs.  the 
Sontag,  40  Fed.  174,  it  will  be  noted  that  the  facts 
are  entirely  different  from  the  case  at  bar.  In 
these  cases  the  vessels  were  in  close  proximity  with 
only  a  few  feet  to  spare.  In  the  case  at  bar  the 
Yucatan's  master  had  over  600  feet  to  the  west  of 
the  Boston  in  which  to  maneuver  and  the  Boston 
was  not  in  the  course  which  a  vessel  could  take 
from  that  dock  to  the  draw  of  the  Broadway  bridge. 

In  the  cases  of  Hammon  vs.  The  Industry,  27 
Fed.  767,  and  McGuire  vs.  Ft.  Lee,  31  Fed.  571,  the 
collisions  occured  at  night  and  both  vessels  were 
found  to  be  in  fault.  In  the  case  at  bar  the  col- 
lision occured  in  daylight,  when  the  Boston  was 
lying  away  to  the  east  of  the  channel  or  course 
which  could  be  used  by  the  Yucatan.  The  position 
of  the  Boston  was  known  to  the  master  of  the  Yu- 
catan before  he  started  to  leave  the  dock.  The 
Boston  was  not  violating  any  statute  or  regulation 
but  the  Yucatan  was  being  operated  in  violation 
of  law  by  a  person  who  was  not  a  licensed  pilot. 
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In  citing  cases  appellant  has  cited  cases  of  fact 
almost  entirely.  In  admiralty  practice  a  Court 
cannot  decide  questions  of  fact  by  referring  to 
precedents.  A  state  of  facts  in  one  case  may 
justify  finding  that  a  vessel  is  in  fault  while  in 
another  case  the  facts  may  be  almost  identical  and 
the  vessel  excused  from  fault.  In  libellant's  brief 
it  is  intended  to  cite  authorities  which  declare 
principles  of  law  which  may  apply  in  this  case. 

Referring  to  claimant's  comment  as  to  the  com- 
parative liability  of  the  parties.  There  has  been  no 
snowing  that  the  Boston  was  in  any  manner  violat- 
ing any  statute  or  custom  but  it  is  not  controverted 
that  the  master  of  the  Yucatan  was  acting  without 
the  license  which  is  required  by  statute.  In  the 
last  three  cases  cited  on  page  16  of  claimant's  brief 
it  will  be  noticed  that  both  vessels  were  under  way. 
These  cases  would  involve  different  principles  en- 
tirely from  the  case  at  bar.  They  involve  the  viola- 
tion of  the  Acts  of  Congress  for  the  prevention  of 
collisions  and  do  not  apply  where  one  vessel  is  at 
anchor. 

Referring  to  the  case  of  Penn.  vs.  Troup,  86  U. 
S.  19  Wall.  125-138,  23  L.  Ed.  151;  N.  Y.  vs. 
Calderwood,  60  U.  S.  19  Howard,  241;  The  Char^ 
lotte,  51  Fed.  459;  The  Bluejacket,  144  U.  S.  371; 
The  Vancouver,  2  Sawy.  383;  it  will  be  noted  that 
these  cases  hold  that  the  acts  of  certain  persons 
aboard  the  vessel  not  holding  a  license  required  by 
law  is  not  negligence  per  se.  This  is  admitted  and 
the  fact  that  the  master  of  the  Yucatan  was  without 
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a  pilot's  license  is  not  negligence  per  se  but  the  fact 
that  he  handled  his  vessel  in  such  a  manner  that  it 
came  into  collision  with  a  vessel  lying  at  anchor 
throws  a  presumption  of  negligence  onto  him  and 
this  presumption  cannot  be  removed  by  the  claimant 
showing  some  fault  or  negligence  on  the  part  of 
the  Boston. 

In  the  case  of  Greenwood  vs.  Town  of  Westport, 
60  Fed.  565.  This  is  a  case  where  a  bridge  was  not 
opened  in  time  to  allow  a  barge  to  go  through  and 
when  the  barge  finally  did  get  through  the  tide  had 
gone  down  so  that  she  struck  on  the  bottom.  The 
master  had  no  license  but  the  Court,  held  that  that 
could  not  in  any  manner  contribute  to  the  cause  of 
the  accident.  The  position  of  the  Yucatan  was  not 
one  in  extremis  as  it  has  been  clearly  shown  by  the 
evidence  that  the  collision  was  caused  by  poor  sea- 
manship on  the  part  of  the  master.  The  trial  judge, 
in  his  opinion,  said  that  he  was  of  the  opinion  that 
the  injury  was  due  to  the  fact  that  the  master  was 
not  familiar  with  the  current  and  winds  of  the 
harbor  and  that  on  account  of  the  want  of  his 
knowledge  of  these  two  facts  he  did  not  let  off  the 
spring  line  soon  enough  and  therefore  caused  the 
collision. 

In  the  case  of  the  Prinz  Ozkar,  216  Fed.  237,  the 
Court  held  that  the  schooner  was  not  in  fault  and 
that  the  steamship  was  in  fault  for  the  failure  to 
keep  out  of  the  way  as  required  by  International 
Law.  In  this  case  the  collision  was  caused  by  the 
steamer  keeping  her  course  and  her  officers  being 
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off  of  the  bridge  figuring  out  another  course  and 
not  looking  where  they  were  going.  The  sailing 
vessel  maintained  her  course  and  speed  and  the 
collision  occured. 

In  the  case  of  the  City  of  Paris,  76  U.  S.  634,  the 
Court  held : 

"1.  The  rule  declared  in  the  preceding  cases  as 
to  the  obligation  of  larger  vessels  moving  in  a 
crowded  harbor,  like  New  York,  to  move  slov/ly  and 
to  keep  themselves  under  such  entire  control  as  to 
be  able  to  stop  on  short  notice,  declared  anew. 

"2.  Such  steamxcrs  should  keep  a  vigilant  look- 
out and  if  they  enter  narrow  passages,  between 
other  vessels,  do  so  only  when  they  plainly  see  that 
they  can  proceed  through  them  without  danger  to 
other  vessels.  If  notwithstanding  all  their  caution 
and  vigilance  they  see  any  vessel  approaching,  so 
as  to  make  a  danger  of  collision,  they  should  stop 
and  reverse  their  engines  as  soon  as  possible." 

This  was  a  collision  between  a  sailing  vessel  and 
a  steamer,  both  of  which  were  under  way. 

The  case  of  Atlee  vs.  Packet  Company,  88  U.  S. 
396,  appears  to  be  more  in  favor  of  the  libelant  than 
the  claimant.    In  this  case  the  Court  said: 

"The  character  of  the  skill  and  knowledge  re- 
quired of  a  pilot  in  charge  of  a  vessel  on  the  rivers 
of  the  country  is  very  different  from  that  which 
enables  a  navigator  to  carry  his  vessel  safely  on  the 
ocean.  In  this  latter  case  a  knowledge  of  the  rules 
of  navigation,  with  charts  which  disclose  the  places 
of  hidden  rocks,  dangerous  shores,  or  other  dangers 
of  the  way,  are  the  main  elements  of  his  knowledge 
and  skill,  guided  as  he  is  in  his  course  by  the  com- 
pass, by  the  reckoning,  and  the  observations  of  the 
heavenly  bodies,  obtained  by  the  use  of  proper  in- 
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struments.  But  the  pilot  of  a  river  steamer,  like 
the  harbor  pilot,  is  selected  for  his  personal  knowl- 
edge of  the  topography  through  which  he  steers  his 
vessel. 

*'It  may  be  said  that  this  is  exacting  a  very  high 
order  of  ability  in  a  pilot.  But  when  we  consider 
the  value  of  the  lives  and  property  committed  to 
their  control,  for  in  this  they  are  absolute  masters, 
the  high  compensation  they  receive,  and  the  care 
which  Congress  has  taken  to  secure  by  rigid  and 
frequent  examinations  and  renewal  of  licenses,  this 
very  class  of  skill,  we  do  not  think  we  fix  the 
standard  too  high." 

The  Atlee  vs.  Packet  Company  case  is  not 
analogous  to  the  one  at  bar  for  the  accident  occured 
at  night  when  the  pilot  of  the  steamer  had  no  op- 
portunity to  see  what  he  was  running  into.  In  the 
Yucatan  case  the  pilot  could  see  everything  before 
he  cast  off  his  line,  even  before  he  started  to  leave 
the  dock.  The  Court  declares  the  reason  for  the 
statutes  requiring  pilots  to  be  licensed  and  the  trial 
judge  was  correct  in  his  finding  that  the  cause  of 
the  collision  of  the  Yucatan  with  the  Boston  was 
because  of  the  lack  of  a  licensed  pilot  aboard  the 
Yucatan. 

Following  Rule  59  as  interpreted  in  O'Keefe  vs. 
Staples  Coal  Company,  201  Fed.  145,  if  the  Court 
finds  Multnomah  County  solely  liable  for  the  dam- 
age to  both  vessels  the  State  of  Oregon  could  be 
given  a  decree  against  the  County  of  Multnomah 
for  the  amount  of  its  damages  and  costs  even  though 
the  State  did  not  make  the  County  a  party  to  its 
original  libel. 
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ARGUMENT  AS  TO  THE  FACTS. 

There  are  no  points  of  law  disputed  and  this  case 
is  appealed  on  questions  of  fact  only.  The  only 
question  involved  is  as  to  which  party  is  in  fault. 

The  State  of  Oregon  blames  the  Yucatan  for  col- 
liding with  the  Boston  and  submits  that  the  evi- 
dence shows  the  accident  to  have  been  caused  by  the 
inexperience  and  poor  seamanship  of  the  unlicensed 
master  of  the  Yucatan. 

The  North  Pacific  Steamship  Company  blames 
the  County  of  Multnomah  for  failure  to  open  the 
bridge  promptly  and  the  State  for  anchoring  the 
Boston  (as  they  claim)   "in  the  fairway  channel." 

The  County  of  Multnomah  being  brought  into 
the  suit  by  cross-libel  filed  by  the  North  Pacific 
Steamship  Company  claims  that  the  bridge  was 
opened  within  a  reasonable  time  and  denies  that 
the  bridge  was  the  cause  of  the  collision. 

The  Boston  was  placed  in  its  position  by  arrange- 
ment with  the  U.  S.  Army  Engineers  and  the  local 
Harbormaster.  (Ap.  pp.  40,  57,  62).  The  testi- 
mony shows  that  the  engineers  knew  the  piling  was 
to  be  placed  in  this  part  of  the  river  for  the  purpose 
of  mooring  the  Boston  and  the  Harbormaster  helped 
measure  out  the  place.  The  Boston  was  moored  as 
close  to  shore  as  possible.     (Ap.  75). 

It  must  be  conceded  that  any  vessel,  small  or 
large,  is  an  obstruction  to  navigation  to  a  certain 
extent,  whether  at  anchor  or  under  way.  The 
question  as  to  the  Boston  is  whether  she  was  *'an 
unlawful  obstruction  to  navigation." 


[16] 

The  Boston  was  not  violating  any  statute  of  the 
United  States  or  ordinance  of  the  City  of  Portland. 
Section  VI  of  the  city  ordinance  only  applies  to 
vessels  moored  at  a  wharf.  The  Boston  was  moored 
away  from  any  wharf  and  away  from  the  channel 
or  fairway.  Her  position  could  not  cause  injury  to 
any  other  vessel  unless  such  vessel  be  negligently 
navigated  out  of  the  channel  which  at  this  part  of 
the  river  is  certainly  wide  enough  for  a  vessel  of 
the  size  of  the  Yucatan  to  maneuver. 

If  the  channel  were  so  narrow  as  claimant  says 
to  make  it  hazardous  to  navigate  the  Yucatan  it  was 
their  duty  to  take  extra  precaution  such  as  having 
the  assistance  of  a  tow  boat. 

The  terms  "fairway"  and  "channel"  seem  to  have 
been  confused  in  this  case.  Cyc.  defines  "fairway" 
as  "Water  on  which  vessels  of  commerce  habitually 
move,  a  clear  passage  way  by  water."  Bouvier  de- 
fines "channel"  as  "The  bed  in  which  the  main 
stream  of  a  river  flows  and  not  the  deep  water  of 
the  stream.  The  main  channel  is  that  bed  of  the 
river  over  which  the  principal  volume  of  water 
flows.    31  Fed.  957." 

The  terms  are  often  confused  but  it  will  be  seen 
that  in  the  part  of  the  Willamette  River  where  the 
collision  occured,  the  fairway,  or  usual  roadway  for 
vessels,  is  far  to  the  westward  of  the  Boston's  anch- 
orage. Any  vessel  at  anchor  in  a  river  like  the 
Willamette  must  necessarily  anchor  in  the  channel 
to  get  deep  water,  but  not  necessarily  in  the 
fairway. 
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The  gun  which  was  struck  by  the  Yucatan  was  in 
the  position  required  by  the  structure  of  the  Boston. 
Vessels  of  war  must  have  guns  which  project  from 
their  sides  and  vessels  of  the  older  types  like  the 
Boston  are  not  built  to  enable  them  to  give  sufficient 
radius  to  their  guns  to  have  them  flush  with  the 
side  of  the  vessel.  Captain  Blair  testified  (Ap.  91) 
that  this  gun  was  in  its  proper  position.  In  any 
event  it  did  not  protrude  over  five  feet  from  the 
extreme  outside  of  the  Boston.  Ensign  Hilton  tes- 
tified (Ap.  47  to  50)  that  a  sponson  was  six  feet 
forward  of  the  six-inch  gun  and  that  the  gun  ex- 
tends five  feet  further  from  the  side  than  the 
sponson.  The  sponson,  which  is  the  extreme  side 
of  the  Boston,  extends  three  feet  eight  inches.  The 
six-inch  gun  just  aft  of  the  sponson  extends  eight 
feet  eight  inches  from  the  side  of  the  ship  but  only 
five  feet  beyond  the  sponson. 

The  position  of  the  Boston  is  drawn  to  scale  ac- 
cording to  the  testimony.  Ensign  Hilton  was 
familiar  with  the  exact  position  and  testified  (Ap. 
46-50)  that  the  Boston's  bow  was  secured  to  the 
dolphin. 

The  dolphin  was  139  feet  from  the  nearest  corner 
of  the  Globe  dock. 

The  bow  of  the  Boston  was  71  feet  from  the 
nearest  corner  of  the  Globe  dock  (Ap.  173). 

The  Boston  was  2771/2  feet  long  and  42.2  feet 
beam.  The  point  where  the  vessel  is  widest  is 
where  the  forecastle  meets  the  superstructure. 
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The  outermost  point  of  the  Boston  as  Gunners 
Mate  Gavin  testified  (Ap.  115-116)  was  66  feet 
from  the  harbor  line.  The  Boston  tapers  from  the 
midship  line  to  six  feet  at  the  stern. 

This  evidence  is  positive  and  not  a  matter  of 
opinion  and  definitely  locates  the  Boston  inside  the 
line  drawn  as  an  extension  of  the  Globe  dock. 

The  witness  Gavin  testified  (Ap.  66)  that  a  per- 
son standing  on  the  starboard  gangway  which  was 
on  the  river  side  of  the  Boston  could  see  "up 
straight  along  the  Globe  Milling  dock"  and  that  the 
Boston  was  inside  or  towards  the  shore  from  the 
extension  of  the  position  of  the  Yucatan  at  her  dock. 

While  the  fairway  was  to  the  west  of  the  Boston, 
the  current  here  followed  the  east  shore  on  account 
of  the  turn  of  the  river  and  as  Captain  Blair  testi- 
fied (Ap.  89)  was  of  the  speed  of  1.88  knots  and  at 
this  point  set  in  toward  the  Boston.  The  Yucatan 
in  getting  away  from  the  dock  was  carried  by  the 
current  so  that  her  after  starboard  quarter  struck 
the  Boston  first  on  the  center  of  the  bow  and 
scraped  along  the  starboard  side  doing  the  damage. 
(Vineyard  Ap.  103-105).  The  Yucatan  could  not 
get  far  enough  out  in  the  stream  and  first  raked  the 
piling  on  the  dock. 

At  the  moment  of  casting  off  the  Yucatan  was 
120  degrees  off  the  dock,  the  line  being  shown  in 
the  map  in  this  brief.  This  shows  clear  negligence 
as  that  placed  her  broadside  to  the  current,  making 
it  impossible  to  prevent  the  collision. 
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When  the  Yucatan  struck  the  sponson  she  left 
splinters  from  her  rail  on  the  sponson,  as  shown 
by  the  photo  in  evidence. 

In  getting  away  from  the  Globe  dock  the  captain 
of  the  Yucatan  should  have  done  one  of  two  things. 

First — Let  go  his  lines  and  get  out  into  the  fair- 
way when  his  vessel  had  sufficient  room  to  pass 
all  other  vessels  or  structures  above  or  below  along 
the  shore. 

Second — If  his  vessel  got  into  a  position  whereby 
damage  might  be  committed  by  letting  go  the  lines, 
he  should  have  held  on  and  let  his  vessel  swing  up 
against  the  dock. 

A  vessel  which  gets  broadside  to  the  current  is 
sure  to  go  with  the  current  unless  she  has  way 
enough  to  counteract  the  current.  When  the  Yuca- 
tan got  120  degrees  off  the  dock  she  was  broadside 
to  the  current  and  was  not  under  way  and  in  the 
short  space  could  not  get  under  enough  way  to 
counteract  the  current. 

Captain  Paulsen  (Ap.  128)  said  the  proper  thing 
to  do  when  he  got  into  that  position  was  to  hold  on 
and  swing  up  against  the  dock,  but  he  saw  the  guns 
on  the  Boston  and  was  afraid  of  them.  The  reason 
for  this  being  the  proper  thing  to  do  was  because 
a  straight  contact  would  cause  less  damage  than  a 
scraping  contact. 

If  he  had  hung  on  and  swung  alongside  the  Bos- 
ton practically  no  damage  would  have  been  done. 
The  Yucatan  would  only  overlap  the  Boston  97  feet 
(Hilton  Ap.  176).    The  gun  was  85  feet  aft  of  the 
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bow.  This  would  make  the  Yucatan  opposite  the 
gun  at  a  point  on  the  Yucatan  12  feet  from  its  bow. 
The  bow  of  the  Yucatan  is  sharp  and  there  would 
certainly  be  very  little,  if  any,  damage  done  by  such 
a  contact. 

This  Court  has  held  repeatedly  that  cases  on 
appeal  in  admiralty  as  to  facts,  will  not  be  reversed 
unless  clearly  against  the  evidence.  The  Samson, 
217  Fed.  244;  The  Bailey  Gatzert,  179  Fed.  44. 

The  only  question  involved  in  this  appeal  is  as  to 
who  is  in  fault.  The  trial  court  heard  the  witnesses 
and  placed  the  entire  blame  on  the  Yucatan. 

It  is  respectfully  submitted  that  the  judgment  and 
decree  of  the  District  Court  should  be  affirmed. 
George  M.  Brown,  Attorney  General, 

and  J.  A.  Beckwith, 
Proctors  for  State  of  Oregon,  Appellee. 
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STATEMENT  OF  THE  CASE. 
On  the  third  day  of  March,  1914,  about  noon, 
the  Steamship  Yucatan  was  lying  alongside  of  the" 
Globe  Milling  Company's  dock  on  the  east  side  of 
the  Willamette  River,  at  Portland,  Oregon,  and 
was  tied  up  to  this  dock  by  means  of  a  number 
of  stern  lines  and  head  lines  and  was  headed  south 
or  up-stream.  The  Willamette  River  at  that  point 
runs  north  and  is  about  600  feet  in  width.  The 
north  end  of  the  Globe  Milling  Company's  dock  is 
1300  feet  south  of  the  Broadway  Bridge,  which  is 
a  draw-bridge  across  the  Willamette  River.     The. 


Yucatan  was  lying  with  lier  stern  at  a  point  40 
feet  south  of  the  north  end  of  the  Globe  Milling. 
Company's  dock.  (Ap.  p.  173.)  The  Yucatan  is 
336  feet  in  length  (Ap.  p.  122)  and  has  a  tonnage 
of  3500  gross  tons.  (Ap.  p.  120.)  At  the  time  in 
question  the  U.  S.  S.  Boston,  which  is  a  vessel 
277|  feet  in  length  (Ap.  p.  46),  was  lying  in 
the  Willamette  Elver  north  and  east  of  the  Yuca- 
tan. The  Boston  was  also  headed  up-stream  and 
her  bow  was  71  feet  north  from  the  north  end  o^ 
the  Globe  Milling  Company's  dock  (Ap.  p.  50). 

At  the  time  above  mentioned,  the  master  of 
the  Yucatan  wished  to  leave  the  Globe  Milling  Com- 
pany's dock,  and  to  take  the  vessel  down-stream 
through  the  Broadway  Bridge.  He  accordingly  at- 
tempted to  turn  the  Yucatan  around  and  to  steer 
her  bow-first  through  the  bridge.  The  manner  in 
which  the  master  of  the  Yucatan  undertook  to 
leave  the  dock  with  the  vessel  is  as  follows: 

A  few  minutes  before  the  vessel  was  ready  to 
leave,  the  captain  put  out  a  stern  spring  line  from 
the  offshore  quarter  on  the  starboard  side  of  the 
vessel  and  ran  this  line  around  the  stern  and  up 
the  dock  to  a  cleat  on  the  dock  about  150  feet 
south  from  the  stern  of  the  vessel,  or  about  amid-' 
ships;  then  he  cast  off  all  the  lines  except  this 
stern  spring  line  and  started  the  engines  slowly 
and  kept  this  stern  spring  line  tight,  and  this 
started  the  bow  of  the  vessel  swinging  away  from 
the  dock.  All  the  while  that  the  vessel  was  swing- 
ing, the  stern  spring  line  was  kept  tight  and  this, 


of  course,  drew  the  stern  of  the  vessel  up  the  dock. 

This  method  that  was  employed  by  the  master 
of  the  Yucatan  in  leaving  the  dock  is  well  illus- 
trated by  his  own  testimony,  as  follows: 

"A.  That  is  the  position  the  ship  would  be  in 
when  tied  up  to  the  dock;  laying  alongside  of  the 
dock,  we  have  a  line  out  from  this  quarter  in  here. 

"COURT:     A  stern  line. 

"A.  And  another  short  line  from  here  and 
in  here — either  way  we  can  get  hold  of  the  dock 
— what  we  call  our  stern  lines.  Ahead  here,  we 
have  a  line  from  here,  leading  down  this  way,  and 
another  line  leading  up  this  way,  our  head  line. 
When  we  get  ready  to  leave,  we  run  our  stern 
spring  from  our  offshore  quarter. 

"COURT:  That  is  on  the  starboard  side  of  the 
boat? 

"A.  That  is  on  the  starboard  side  of  the  boat, 
sir;  up  as  far  on  the  dock  as  we  can,  just  about 
midships,  I  should  judge  about  150  feet,  and  heave 
this  well  tight  on  the  capstan,  steam  capstan  on  the 
deck."  (Testimony  of  Capt.  Paulsen,  Ap.  pp.  122, 
123). 

"Q.  About  where  is  that  cleat  or  cavel  on  the 
dock?  How  far  towards  the  Steel  Bridge  from 
the  usual  place? 

(N.  B. — The  Steel  Bridge  referred  to  in  this 
question  is  the  draw-bridge  just  south  of  the  Globe 
Milling  Company's  dock.) 

"A.  I  don't  know  how  long  the  dock  is,  but  I 
should  judge  about  150  feet  up  the  dock. 


*'Q.    How  long  is  the  Yucatan'? 

'^A.    336  feet. 

"Q.  You  can  guess  then  about  where  you  took 
it  up? 

*'A.  About  where."  (Testimony  of  Capt.  Paul- 
sen, Ap.  pp.  121,  122.) 

''A.  After  it  (the  stern  spring  line)  comes 
over  or  comes  aboard  the  steam  capstan,  and  it  is 
held  tight,  and  when  that  is  held  tight,  w^e  let  go 
everything,  stern  lines  and  head  lines  all  together, 
and  go  very  slow  on  the  engines,  and  that  brings 
the  stern  in  towards  the  dock,  say,  about  this  way, 
and  at  the  same  time  we  heave  on  our  stern  spring. 
That  will  bring  the  stern  up  this  w^ay — up  this  way. 
We  let  go  all  our  lines  except  that  spring,  and  when 
the  ship  was  about  this  far,  I  blew  the  first  time 
for  the  bridge. 

"Q.     How  far  out  was  that? 

''A.  About  20  degrees,  something  like  that. 
The  bridge  didn't  open  that  time.  I  didn't  pay 
much  attention  to  it.  I  thought  it  would  open  w^hen 
it  got  ready;  and  we  kept  on  going  at  the  same  or 
swinging  turn,  until  the  ship  was  80  or  90  degrees, 
and  blew  the  second  time  for  the  bridge,  the  ship 
still  swinging  with  the  current  and  the  wind,  and 
still  heaving  on  this  line.  When  she  came  down 
this  way,  so  we  couldn't  use  our  line  any  more, 
and  just  about  here  would  be  a  proper  time  to  let 
go,  about  120  degrees,  110  or  120  degrees,  which 
would  have  been  the  proper  time  to  let  go."  (Tes- 
timony of  Capt.  Paulsen,  App.  pp.  123,  124). 


There  is  some  conflict  in  the  testimony  as  to  the 
exact  time  when  the  master  of  the  Yucatan  cast  off 
the  stern  spring  line,  but  according  to  his  own  tes- 
timony he  cast  it  off  when  the  bow  of  the  vessel 
was  about  123  degrees  off  the  dock  (Ap.  pp.  146, 
147).  By  the  time  that  he  did  cast  off,  the  stern 
of  the  vessel  had  been  draAvn  up  the  dock  about 
130  feet.  (See  testimony  of  Capt.  Paulsen,  Ap.  pp 
139,  140). 

A  very  short  time  after  this  stern  spring  line 
was  cast  off,  the  Yucatan  collided  with  the  Boston. 
(See  testimony  of  Captain  Paulsen,  Ap.  p.  131). 
The  first  point  of  contact  was  on  the  starboard 
side  of  the  Boston,  at  the  forward  gun  sponson. 
(Ap.  pp.  68  and  105).  This  sponsoia  was  about  75 
feet  north  from  the  boAv  of  the  Boston  (Ap.  p.  48- 
49)  and  the  Yucatan  struck  this  sponson  with  her 
starboard  after  quarter.  (See  testimony  of  Gaven, 
Ap.  pp.  67,  68).  A  few  seconds  thereafter,  the 
starboard  after  quarter  of  the  Yucatan  collided 
with  the  six-inch  gun  on  the  starboard  side  of  the 
Boston.  (Testimony  of  Gaven,  Ap.  p.  68).  This 
gun  was  situated  approximately  85  feet  from  the 
bow  of  the  Boston.  (Ap.  p.  176).  At  the  time  of 
the  collision,  the  bow  of  the  Yucatan  (as  appeared 
from  models  and  testimony  introduced  at  the  trial) 
was  toward  the  northwest  and  was  more  west  than 
north.  (Ap.  pp.  70  and  131).  It  will  thus  be  seen 
that  the  first  point  of  collision  was  within  75  feet 
of  the  bow  of  the  Boston,  and  that  the  second  point 
of  collision  was  about  85  feet  from  the  bow  of  the 
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Boston.  Therefore,  since  the  distance  from  the 
north  end  of  the  Griobe  Milling  Company's  dock  to 
the  Broadway  Bridge  is  1300  feet  (Ap.  pp.  15  and 
22),  and  the  bow  of  the  Boston  was  only  71  feet 
from  the  north  end  of  this  dock  (Ap.  p.  "50),  it  is 
evident,  in  view  of  the  position  of  the  Yucatan  at 
the  time,  that  the  Yucatan,  at  the  time  of  the  col- 
lision was  more  than  1000  feet  away  from  the 
Broadway  Bridge. 

On  May  25,  1914,  the  State  of  Oregon,  lessee  of 
the  Boston,  filed  the  within  suit  in  admiralty 
against  the  Yucatan  to  recover  for  the  damage 
which  the  Boston  was  alleged  to  have  suffered  by 
reason  of  this  collision.  Thereafter,  the  owner  of 
the  Yucatan  filed  a  cross-bill  against  Multnomah 
County,  alleging  carelessness  and  negligence  on  the 
part  of  the  operators  of  the  Broadway  Bridge.  The 
cross-libelant  claimed  damages  in  the  sum  of 
$1200.  Thereafter  the  suit  was  tried  and  a  decree 
was  entered  in  favor  of  the  libelant,  State  of  Ore- 
gon, and  dismissing  the  cross-libel. 

The  following  is  a  copy  of  the  opinion  which 
was  rendered  by  the  District  Court: 

'•The  case  of  the  Oregon  v.  the  Steamer  Yuca- 
tan was  a  libel  filed  by  the  State  against  the  steam- 
ship to  recover  damages  caused  by  it  to  the  cruiser 
Boston.  It  seems  that  the  cruiser  Boston  was  ly- 
ing at  her  moorings  in  the  Willamette  River  be- 
tween the  Broadway  Bridge  and  the  old  Steel  Bridge, 
and  on  the  3rd  of  March  of  this  year  the  Yucatan, 
which  had  been  taking  cargo  at  the  Globe  Milling 


Company's  dock  a  short  distance  above  the  Boston, 
cast  off  her  lines,  intending  to  proceed  down  the 
river  through  the  bridge,  and  in  doing  so  came  in 
collision  with  one  of  the  guns  of  the  Boston,  injur- 
ing the  gun  gear  and  damaging  the  vessel  to  some 
considerable  extent  and  destroying  a  piano  in  the 
vessel,  and  for  this  the  State,  as  lessee  of  the  Bos- 
ton under  a  contract  with  the  general  government 
by  which  it  shall  have  possession  of  the  cruiser  and 
under  a  guarantee  to  protect  the  Government 
against  any  damage  or  loss,  brought  this  libel 
against  the  Yucatan  to  recover  damages  due  to  the 
collision.  The  Yucatan  filed  a  cross  libel  in  which 
she  claims  that  the  operators  of  the  Broadway 
Bridge  were  so  negligent  and  careless  in  opening 
the  draw  that  the  vessel  was  unable  to  leave  the 
dock  at  the  proper  time  and  therefore  caused  the 
collision. 

"Now,  the  facts  are  not  particularly  in  dispute. 
The  Yucatan  just  before  she  started  on  her  voyage 
put  out  a  stern  spring  line,  cast  off  all  her  other 
lines  and  when  she  was,  or  her  bow  was,  at  an  angle 
of  about  twenty  degrees  from  the  dock  she  blew  a 
signal  for  the  opening  of  the  Broadway  Bridge,  but 
the  captain  claims  that  the  bridge  didn't  open  and 
he  allowed  his  vessel  to  swing  around  until  about 
at  right  angles  to  the  dock,  when  he  blew  another 
signal  for  the  opening  of  the  bridge,  and  his  conten- 
tion is  that  the  operator  paid  no  attention  to  that 
signal.  He  still  allowed  his  vessel  to  swing  imtil  it 
was  120  or  130  degrees  to  the  dock,  when  he  cast 
off  his  spring  line  and  gave  the  signal  to  his  en- 
gines for  fvdl  speed  astern,  but  at  that  time  the  ves- 
sel was  in  such  a  position  that  the  current  and  the 
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wind  caused  her  to  drift  down  against  the  Boston 
and  caused  this  damage. 

"Now,  it  is  in  evidence  that  the  captain  was  at- 
tempting to  manage  this  boat  himself,  notwith- 
standing an  ordinance  of  the  City  requiring  vessels 
in  the  harbor  to  be  navigated  by  a  local  pilot.  He 
didn't  take  such  local  pilot  and  undertook  to  man- 
age the  vessel  himself  in  the  stream,  and  I  have  no 
doubt  that  the  injury  Avas  due  to  the  fact  that  he 
was  not  familiar  with  the  currents  and  winds  of 
the  harbor,  and  that  on  account  of  his  want  of 
knowledge  of  these  two  points  he  didn't  let  off  the 
spring  line  soon  enough  and  therefore  caused  the 
injury.  So  I  take  it  that  under  the  facts  in  this 
case  the  damage  was  due  to  the  negligence  and 
carelessness  of  the  Yucatan,  and  I  do  not  find  from 
the  testimony  that  the  action  of  the  operators  of 
the  Broadway  Bridge  had  any  contributing  effect  to 
the  damage.  If  the  captain  had  let  off  his  line  be- 
fore he  allowed  his  vessel  to  swing  so  far  around, 
he  could  probably  have  swung  without  touching  the 
Boston. 

"It  is  also  claimed  that  the  Boston  was  negli- 
gent in  allowing  her  gun  to  project  at  right  angles 
to  the  vessel,  but  the  evidence  shows  that  is  really 
the  only  position  in  which  the  gun  could  be,  and 
in  my  judgment  it  was  not  a  contributing  fact  to 
the  damage,  so  that  a  decree  will  be  entered  in  favor 
of  the  libelant  and  against  the  Yucatan  for  the 
amount  of  damages  claimed,  except  the  item  of  ex- 
pense for  an  investigation  that  was  held  by  an 
order,  as  I  understand,  of  the  War  Department, 
or  in  pursuance  of  some  regulation  of  the  War  De- 
partment after  the  injury,  which  amounted  to  forty 
or  fifty  dollars.    That  item  will  be  disallowed." 


BRIEF  OF  THE  ARGUMENT. 

(Rule  24,  Sub.  3.) 

Tlie  Appellant's  Assignments  of  Error,  which 
are  thirteen  in  number,  are  set  forth  on  pages  36- 
39  inclusive  of  the  printed  apostles,  and  are  as  fol- 
lows : 

I. 

Error  of  the  Court  in  finding  that  there  waK 
negligence  on  the  part  of  the  master  of  the  Yuca-« 
tan  in  the  matter  of  handling  the  Yucatan  on  leav- 
ing the  Globe  Dock. 

II. 

Error  of  the  Court  in  finding  that  the  absence 
of  a  harbor  pilot  was  negligence  on  the  part  of  the 
master  of  the  Yucatan. 

III. 

Error  of  the  Court  in  finding  that  the  operators 
of  the  Broadway  Bridge  on  the  part  of  Multnomah 
County  were  not  careless  or  negligent. 

IV. 

Error  of  the  Court  in  failing  to  find  that  the 
action  of  the  operators  of  the  Broadway  Bridge  con- 
tributed to  the  accident. 

V. 

Error  of  the  Court  in  not  finding  as  to  the  posi- 
tion of  the  Boston  in  the  fairway. 

VI. 

Error  of  the  Court  in  not  finding  that  the  pro- 
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jection  of  the  gims  from  the  Boston  were  against 
the  local  ordinances  and  regulations  of  the  harbor. 

VII. 

Error  of  the  Court  in  not  finding  that  it  was 
error  on  the  part  of  the  Boston  to  lie  in  the  fair- 
way with  the  guns  projecting  the  number  of  fee 
shown  in  the  testimony. 

VIII. 

Error  of  the  Court  in  not  finding  as  to  the  har- 
bor regulations  of  the  City  of  Portland,  and  the 
United  States  regulations  as  to  the  opening  of 
draws  on  bridges  in  the  City  of  Portland. 

IX. 

Error  of  the  Court  in  not  finding  the  facts  as  to 
how  the  damage  to  the  launch  on  the  Boston  was 
caused. 

X. 

Error  of  the  Court  in  not  finding  as  to  the 
damage  to  the  Yucatan. 

XL 

Error  of  the  Court  in  not  finding  as  to  whether 
or  not  the  draw  was  up  or  had  begun  to  be  lifted 
when  the  Yucatan  put  on  full  speed. 

XII. 

Error  of  the  Court  in  rendering  and  entering  a 
decree  in  favor  of  the  libelant  and  against  the 
Yucatan  and  the  claimant. 
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XIII. 

Error  of  the  Court  in  not  rendering  and  entering 
a  decree  in  favor  of  the  claimant  and  against  the 
libelant  and  the  County  of  Multnomah  for  the 
amount  claimed  and  proven  by  the  claimant,  or  at 
least  dividing  the  damages. 

Of  these  assignments  of  error  those  numbered 
V,  VI,  VII  and  IX  are  of  interest  to  the  appellee, 
State  of  Oregon,  but  do  not  concern  this  appellee, 
Multnomah  County. 

As  for  Assignment  of  Error  numbered  II,  we 
submit  that  the  above  quoted  opinion  of  the  trial 
court  clearly  shows  that  that  Court  did  not  find  that 
the  absence  of  a  harbor  pilot  was  negligence  per  se 
on  the  part  of  the  master  of  the  Yucatan.  The 
Court  did  find,  however,  that  as  a  matter  of  fact, 
there  was  no  licensed  pilot  on  board  of  the  Yuca- 
tan, and  that  the  captain  attempted  to  manage  the 
boat  himself,  all  of  which  is  admitted  by  the  appel- 
lant to  be  true;  and  the  Court  further  found  that 
the  captain  was  not  familiar  with  the  currents  and 
winds  of  the  harbor,  and  that  on  account  of  his 
want  of  knowledge  of  these  two  points,  he  did  not 
let  off  the  spring  line  soon  enough,  and  therefore 
caused  the  injury,  and  that  the  damage  was  due 
to  the  negligence  and  carelessness  of  the  Yucatan. 

As  for  Assignment  of  Error  No.  VIII,  there  was 
no  issue  made  by  the  pleadings  in  regard  to  the  draw- 
bridge regulations  mentioned  in  that  assignment. 
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In  Assignment  No.  XI,  the  appellant  charges 
that  the  Court  erred  in  not  finding  as  to  whether 
or  not  the  draw  was  up  or  had  begun  to  be  lifted 
when  the  Yucatan  put  on  full  steam.  In  this  con- 
nection, however,  we  respectfully  call  the  attention 
of  the  Court  to  the  testimony  of  A.  C.  Paulsen, 
captain  of  the  Yucatan  (Ap.  pp.  124,  129),  where 
he  expressly  admitted  that  he  did  not  give  the 
signal  for  full  speed  ahead  until  after  the  bridge 
had  commenced  to  open. 

The  only  Assignments  of  Error,  therefore,  that 
remain  for  the  consideration  of  the  appellee,  Mult- 
nomah County,  are  those  numbered  I,  III,  IV,  X^ 
XII  and  XIII.  For  the  convenience  of  the  Court 
we  desire  at  this  time  to  set  out  in  their  order 
these  six  assignments  just  mentioned.  They  are 
as  follows: 

I. 

Error  of  the  Court  in  finding  that  there  was 
negligence  on  the  part  of  the  master  of  the  Yuca- 
tan in  the  matter  of  handling  the  Yucatan  on 
leaving  the  Globe  Dock. 

III. 

Error  of  the  Court  in  finding  that  the  opera- 
tors of  the  Broadway  Bridge  on  the  part  of  Multno- 
mah County  were  not  careless  nor  negligent. 

IV. 

Error  of  the  Court  in  failing  to  find  that  the 
action  of  the  operators  of  the  Broadwa}^  Bridge 
contributed  to  the  accident. 
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X. 

Error  of  the  Court  in  not  finding  as  to  the 
damage  to  the  Yucatan. 

XII. 

Error  of  the  Court  in  rendering  and  entering  a 
decree  in  favor  of  the  libelant  and  against  the 
Yucatan  and  the  claimant. 

XIII. 

Error  of  the  Court  in  not  rendering  and  enter- 
ing a  decree  in  favor  of  the  claimant  and  against 
the  libelant  and  the  County  of  Multnomah  for  the' 
amount  claimed  and  proven  by  the  claimant,  or  at 
least  dividing  the  damages. 

These  six  Assignments  of  Error,  when  summed 
up,  amount  merely  to  a  contention  by  the  appellant 
that  the  Court  erred  in  finding  that  the  master  of 
the  Yucatan  was  negligent  and  careless  and  caused 
the  collision,  and  in  not  finding  that  the  operators 
of  the  Broadway  Bridge  were  negligent  and  careless 
and  caused  or  contributed  to  the  collision.  The  re- 
mainder of  this  brief  will  be  devoted  to  answering 
this  contention  on  the  part  of  the  appellant. 

Throughout  the  course  of  this  argument,  this 
appellee  will  rely  upon  the  following  three  proposi- 
tions, namely: 

1.  That  according  to  the  draw-bridge  regular 
tions  which  the  appellant  pleaded  and  offered  in 
evidence  (Ap.  pp.  14,  141),  and  which  are  set  forth' 
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in  full  on  pages  226-230  inclusive  of  the  Apostles, 
the  Yucatan  could  not,  at  a  distance  of  over  1000 
feet  from  the  Broadway  Bridge,  lawfully  signal  for 
the  opening  of  the  Broadway  Bridge,  until  the  ves- 
sel was  actually  approaching  the  bridge,  and  that 
at  the  time  of  the  collision  of  the  Yucatan  with  the 
Boston  and  during  all  the  preceding  time,  the  Yuca- 
tan was  at  a  distance  of  more  than  1000  feet  from 
the  Broadway  Bridge,  and  that,  in  fact,  and  ac- 
cording to  the  appellant's  own  statement,  the  bridge 
was  actually  opening  before  the  Yucatan  began  to 
approach  the  bridge. 

2.  That  the  Yucatan,  at  the  time  of  each  signal 
for  the  Broadway  Bridge,  and  at  the  time  of  the 
collision,  and  during  all  the  preceding  time,  was 
more  than  1000  feet  from  the  Broadway  Bridge, 
and  that  under  the  draw-bridge  regulations  above 
mentioned,  the  operators  of  the  bridge  were  not 
under  any  obligation  to  commence  to  open  the 
bridge  until  the  Yucatan  was  within  1000  feet  of 
the  bridge,  but  that,  in  fact,  and  according  to  the 
appellant's  own  statement,  the  bridge  did  commence 
to  open  before  the  Yucatan  was  within  1000  feet 
of  the  bridge,  and  that  the  bridge  remained  open 
from  that  time  on  until  after  the  Yucatan  had  gone 
through  the  draw. 

3.  That  the  master  of  the  Yucatan  had  no 
license  as  a  pilot  for  the  Portland  harbor,  and  was 
violating  the  law  by  attempting  to  navigate  the  ves- 
sel himself  without  a  licensed  pilot  on  board,  and 
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that  when  the  Yucatan  reached  the  jDoint  where 
she  should  have  cast  off  her  stern  line,  the  bridge 
was  already  open,  but  that  the  master  of  the  Yuca- 
tan was  not  familiar  with  the  harbor  and  negli- 
gently failed  to  cast  off  at  that  point  and  by  his 
own  carelessness  and  unskillfulness  brought  about 
the  collision. 

We  will  now  discuss  the  three  points  above  men- 
tioned in  the  order  in  w^hich  they  are  above  see 
forth. 

1.  THAT  ACCORDING  TO  THE  DRAW- 
BRIDGE REGULATIONS  WHICH  THE  AP- 
PELLANT PLEADED  AND  OFFERED  IN  EVI- 
DENCE (Ap.  pp.  14,  141),  AND  WHICH  ARE 
SET  FORTH  IN  FULL  ON  PAGES  226-230  INCL. 
OF  THE  APOSTLES,  THE  YUCATAN  COULD 
NOT,  AT,  DISTANCE  OF  OVER  1000  FEET 
FROM  THE  BROADWAY  BRIDGE,  LAW- 
FULLY SIGNAL  FOR  THE  OPENING  OF  THE 
BROADWAY  BRIDGE,  UNTIL  THE  VESSEL 
WAS  ACTUALLY  APPROACHING  THE 
BRIDGE,  AND  THAT  AT  THE  TIME  OF  THE 
COLLISION  OF  THE  YUCATAN  WITH  THE 
BOSTON  AND  DURING  ALL  THE  PRECEDING 
TIME,  TtlE  YUCATAN  WAS  AT  A  DISTANCE 
OF  MORE  THAN  1000  FEET  FROM  THE 
BROADWAY  BRIDGE,  AND  THAT,  IN  FACT, 
AND  ACCORDING  TO  THE  APPELLANT'S 
OWN  STATEMENT,  THE  BRIDGE  WAS  ACTU- 
ALLY OPENING  BEFORE  THE  YUCATAN 
BEGAN  TO  APPROACH  THE  BRIDGE. 

The  draw-bridge  regulations  in  evidence  in  this 
case  are  set  out  in  full  in  the  printed  Apostles,  on 
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pages  226-230  iucl.    We   call  the  attention  of  the 
Court  to  Sections  1,  2  and  6  of  these  regulations: 

''Section  1.  When,  at  any  time  during  the  day 
or  night  a  vessel,  unable  to  pass  under  the  closed 
draw-span  of  any  one  of  the  above  bridges,  ap- 
proaches it  from  a  distance  of  over  1000  feet,  th^ 
person  in  command  of  such  vessel  shall  cause  to  be 
sounded,  when  said  vessel  shall  be  at  a  distance 
of  not  less  than  1000  feet,  the  prescribed  signal,  and 
sliall  repeat  this  signal  until  it  is  understood  at  the 
bridge.     (Ap.  p.  227). 

"Section  2.  When  such  vessel  is  about  to  leave 
a  landing  1000  feet  or  less  from  the  draw-bridge, 
with  the  intention  of  passing  through  the  draw,  the 
person  in  command  shall  cause  the  prescribed  sig- 
nal to  be  sounded  at  such  interval  before  leaving 
the  landing  that  the  draw  may  be  opened  in  time 
for  the  vessel  to  pass.   (Ap.  pp.  227,  228.) 

''Section  6.  Upon  hearing  the  signals  hereinbe- 
fore prescribed,  the  engineer  or  operator  of  a  draw- 
bridge shall  promptly  open  the  draw,  except  be- 
tween the  hours  of  6:30  A.  M.  and  7  A.  M.,  7:15 
A.  M.  and  7:45  A.  M.,  8:05  A.  M.  and  8:30  A.  M., 
5:15  P.  M.  and  5:45  P.  M.,  and  6  P.  M.  and  6:30 
P.  M.;  provided,  that  the  draw  shall  be  promptly 
opened  for  the  passage  of  sea-going  vessels  of  250 
tons  or  over  upon  the  prescribed  signal  at  any  hour 
of  the  day  or  night ;  and  provided  further  that  when 
any  vessel  shall  arrive  at  any  bridge  within  five 
minutes  before  6:30  A.  M.,  7:15  A.  M.,  8:05  A.  M., 
5:15  P.  M.,  or  6  P.  M.,  it  shall  be  passed  promptly 
through  all  the  bridges  in  the  direction  in  which 
it  is  moving  and  shall  not  be  stopped  between 
bridges."     (Ap.  pp.  229,  230). 
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It  is  plain  that  section  2  of  the  above  regula- 
tions applies  only  to  such  vessels  as  are  about  to 
leave  a  landing  1000  feet  or  less  from  the  draw- 
bridge. In  the  case  at  bar,  the  record  shows  that 
the  Yucatan  was  leaving  a  landing  more  than  1000' 
feet,  to-wit:  1300  feet  south  from  the  Broadwa}'. 
Bridge.  (App.  pp.  15  and  22).  Moreover,  while  the 
Yucatan  was  lying  at  this  dock,  her  stern  was  40 
feet  south  from  the  north  end  of  the  dock.  (Ap. 
p.  173).  Consequently,  the  Yucatan  was  lying  at 
a  landing  1340  feet  from  the  Broadway  Bridge.  It 
is  clear,  therefore,  that  section  2  of  the  regulations 
does  not  apply  in  this  case. 

Section  1  of  the  regulations  applies  only  to  such 
vessels  as  are  approaching  a  draw-bridge  from  a 
distance  of  over  1000  feet.  In  this  connection,  we 
respectfully  call  the  attention  of  the  Court  to  the 
manner  in  which  the  Yucatan  left  the  dock,  as 
shown  by  the  testimony.  A  few  minutes  before 
the  vessel  was  ready  to  leave,  as  above  stated  in 
this  brief,  the  captain  put  out  a  stern  spring  line 
from  the  offshore  quarter  on  the  starboard  side  of 
the  vessel,  and  ran  this  line  around  the  stern  and 
up  the  dock  to  a  cleat  on  the  dock  about  150  feet 
south  from  the  stern  of  the  vessel,  or  about  amid- 
ships. Then  he  cast  off  all  the  lines  except  this 
stern  spring  line,  and  started  the  engines  slowly, 
and  kept  this  stern  spring  line  tight,  and  this 
started  the  bow  of  the  vessel  swinging  away  from 
the  dock.  All  the  while  that  the  vessel  was  swing- 
ing, the  stern  spring  line  was  kept  tight,  and  this 
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drew  tlie  stern  of  the  vessel  up  the  dock.  (Testi- 
mony of  Capt.  Paulsen,  Ap.  pp.  121,  122,  123,  124). 
The  vessel  kept  swinging  in  this  manner,  fastened 
all  the  while  to  the  dock  by  this  stern  spring  line, 
until  the  bow  of  the  vessel  was  about  120  degrees 
off  the  dock.  (Testimony  of  Capt.  Paulsen,  Ap.  pp. 
124  and  131).  And  when  Captain  Paulsen,  the  mas- 
ter of  the  Yucatan,  finally  did  cast  off  this  stern 
line,  the  bridge  was  already  open.  Note  the  fol- 
lowing testunony: 

"Q.  I  understand  you  to  say,  when  you  cast 
off,  the  draw  was  opening? 

''A.     Yes. 

'^Q.  And  that  you  cast  off  when  you  were  about 
123  degrees? 

"A.  120  or  123  degrees.  Between  120  and  130 
degrees.  (Testimony  of  Capt.  Paulsen,  Ap.  pp.  136, 
137). 

"Q.  And  you  cast  off  at  the  time  you  sounded 
the  danger  signal? 

"A.  No,  I  cast  off  as  the  bridge  commenced  to 
open."   (Testimony  of  Capt.  Paulsen,  Ap.  p.  208). 

We  submit  that  a  vessel  swinging  around  as  this 
vessel  was  swinging,  fastened  to  the  dock  by  a  stern 
line,  cannot  be  said  to  have  been  approaching  the 
bridge.  Instead  of  getting  nearer  to  the  bridge 
while  making  this  turn,  she  was  in  reality  getting 
farther  away  from  the  bridge,  for  by  the  time  that 
this  stern  spring  line  was  finally  cast  off,  the  stern 
of  the  vessel  had  been  drawn  up  the  dock  130  feet. 
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We  quote  the  following  testimony  by  Captain  Paul- 
sen: 

''Q.  How  far  from  that  150  foot  point  was  the 
extreme  stern  of  the  Yucatan  when  you  let  go  ?  Was 
it  pretty  near  to  that  cleat  ? 

''A.  As  far  as  I  recall,  it  must  have  been — 
well,  we  used  to  let  off  up  about  20  feet  from  the 
cleat,  north  of  the  cleat."  (Testimony  of  Capt.  Paul- 
sen, Ap.  p.  139). 

"Q.  Well,  the  Yucatan  was  337  feet  long,  and 
if  she  was  130  feet  up  the  dock,  the  last  130  feet 
of  the  Yucatan  would  touch  the  dock,  wouldn't  it, 
if  you  hung  on?  It  would  have  touched  the  dock; 
wouldn't  it? 

"A.     Yes."   (Testimony  of  Capt.  Paulsen,  Ap.  p 
140). 

Moreover,  Captain  Paulsen  admits  in  the  follow- 
ing testimony  that  he  did  not  start  for  the  bridge 
or  get  under  way  for  the  bridge  until  after  the 
bridge  commenced  to  open: 

"A.  .  .  .  and  a  very  short  time  after  I  blew 
the  danger  signal  the  bridge  commenced  to  open^ 
and  I  gave  a  bell  for  full  ahead,  full  speed  ahead." 
(Testimony  of  Capt.  Paulsen,  Ap.  p.  124). 

"A.  I  still  hung  on  to  the  stern  line  until  I  saw 
the  bridge  commence  to  open,  and  I  could  see  I  had 
a  chance  to  go  full  ahead  with  the  ship,  and  get 
away  from  the  Boston  on  a  port  helm,  as  I  ex- 
plained. 

"Q.     So  you  then  started  for  the  opening? 
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A.    For  the  draw,  yes."    (Testimony  of  Capt. 
Paulsen,  Ap.  p.  129). 

A  plain  construction  of  section  1  of  the  fore- 
going regulations,  considered  in  connection  with' 
Section  6,  above  quoted,  would  seem  to  be  that  a 
vessel  which  is  at  a  distance  of  over  1000  feet  from 
a  draw-bridge  cannot  lawfully  signal  for  the  open- 
ing of  the  bridge  until  she  is  actually  approaching 
the  bridge.  We  submit  that  up  to  the  time  when 
the  Yucatan,  in  the  case  at  bar,  actually  cast  off 
her  stern  line,  she  was  not  an  approaching  vessel 
and  had  no  right,  under  the  regulations,  to  signal 
for  the  bridge.  She  was  merely  engaged  in  getting 
away  from  her  landing  and  in  preparing  to  approach 
the  bridge.  Yet,  when  she  did  cast  off  her  stern 
line,  the  bridge,  according  to  the  captain's  own  tes- 
timony, was  already  opening.  We  therefore  re- 
spectfully contend  that  the  operators  of  the  Broad- 
way Bridge  more  than  satisfied  the  requirements 
of  the  regulations. 

2.  THAT  THE  YUCATAN,  AT  THE  TIME 
OP  EACH  SIGNAL  FOR  THE  BROADWAYi 
BHIDGE,  AND  AT  THE  TIME  OF  THE  COL- 
LISION, AND  DURING  ALL  THE  PRECEDING 
TIME,  WAS  MORE  THAN  1000  FEET  FROM 
THE  BROADWAY  BRIDGE,  AND  THAT  UN- 
DER THE  DRAW-BRIDGE  REGULATIONS 
ABOVE  MENTIONED,  THE  OPERATORS  OF 
THE  BRIDGE  WERE  NOT  UNDER  ANY  OBLI- 
GATION TO  COMMENCE  TO  OPEN  THE 
BRIDGE  UNTIL  THE  YUCATAN  WAS  WITH- 
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IN  1000  FEET  OF  THE  BRIDGE,  BUT  THAT, 
IN  FACT,  AND  ACCORDING  TO  THE  APPEL- 
LANT'S OWN  STATEMENT,  THE  BRIDGE 
DID  COMMENCE  TO  OPEN  BEFORE  THE 
YUCATAN  WAS  WITHIN  1000  FEET  OF  THE 
BRIDGE,  AND  THAT  THE  BRIDGE  RE- 
MAINED OPEN  FROM  THAT  TIME  ON  UNTIL 
AFTER  THE  YUCATAN  HAD  GONE  THROUGH 
THE  DRAW. 


The  draw-bridge  regulations  above  referred  to 
provide  in  effect,  that  when  at  anytime  during 
the  day  or  night  a  vessel,  unable  to  pass  under  the 
closed  draw-span  of  any  one  of  the  bridges,  ap- 
proaches it  from  a  distance  of  over  1000  feet,  the 
person  in  command  of  such  vessel  shall  cause  to 
be  sounded,  when  said  vessel  shall  be  at  a  distance 
of  not  less  than  1000  feet,  the  prescribed  signal, 
and  shall  repeat  this  signal  until  it  is  understood  at 
the  bridge,  and  that  upon  hearing  such  signal,  the 
engineer  or  operator  of  the  draw-bridge  shall 
promptly  open  the  draw.  These  regulations  declare 
that  the  signal  must  be  sounded  when  the  vessel 
is  at  a  distance  of  not  less  than  1000  feet  from  the 
draw.  The  regulations  do  not  provide,  however, 
what  shall  be  the  greatest  distance  from  which  a 
signal,  when  sounded,  shall  be  a  lawful  signal  which 
the  operators  of  the  bridge  must  promptly  obey. 
It  is  the  apparent  meaning  of  these  regulations  that 
if  the  prescribed  signal  is  given  when  the  vessel 
is  at  a  distance  of  not  less  than  1000  feet  from  the 
bridge,  the  operators  of  the  bridge  will  thereupon 
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be  charged  with  the  duty  of  getting  the  bridge  open 
in  time  to  allow  the  vessel  to  pass  through  undelayed. 

In  the  case  at  bar,  the  record  shows  that  when 
the  bow  of  the  Yucatan  started  to  swing  away  from 
the  landing,  her  stern  was  1340  feet  from  the  bridge. 
(Ap.  pp.  15  and  22  and  173).  The  captain  of  the 
Yucatan,  himself,  admits  that  by  the  time  the  bow 
of  the  vessel  was  about  120  degrees  off  the  dock, 
the  bridge  was  opening  (Ap.  pp.  146,  147  and  208, 
Testimony  of  Capt.  Paulsen).  By  that  time,  the 
stern  of  the  vessel  had  been  drawn  130  feet  up  the 
dock  and  was  therefore  1472  feet  away  from  the 
bridge.  (Ap.  pp.  139,  140).  From  the  time  that  the 
bridge  commenced  to  open  it  took  only  about  one 
minute  to  open  it  completely  (Ap.  pp.  146-180),  and 
it  remained  open  from  that  time  on  (Ap.  p.  183). 
Consequently,  it  is  obvious  even  from  the  testimony 
of  the  appellant's  own  witnesses,  that  the  bridge 
opened  while  the  vessel  was  considerably  more  than 
1000  feet  away.  Therefore,  even  assuming  for  the 
purposes  of  the  argument,  that  the  Yucatan,  while 
swinging  away  from  the  dock  by  her  stern  line,  would 
be  regarded  as  approaching  the  bridge,  we  still  claim 
that  the  operators  of  the  bridge  more  than  complied 
with  the  regulations. 

3.  THAT  THE  MASTER  OF  THE  YUCATAN 
HAD  NO  LICENSE  AS  A  PILOT  FOR  THE 
PORTLAND  HARBOR,  AND  WAS  VIOLATING 
THE  LAW  BY  ATTEMPTING  TO  NAVIGATE 
THE  VESSEL  HIMSELF  WITHOUT  A 
LICENSED    PILOT    ON    BOARD,    AND    THAT 
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WHEN  THE  YUCATAN  REACHED  THE  POINT* 
WHERE  SHE  SHOULD  HAVE  CAST  OFF  HER 
STERN  LINE,  THE  BRIDGE  WAS  ALREADY 
OPEN,  BUT  THAT  THE  MASTER  OF  THE 
YUCATAN  WAS  NOT  FAMILIAR  WITH  THE 
HARBOR  AND  NEGLIGENTLY  FAILED  TO 
CAST  OFF  AT  THAT  POINT  AND  BY  HIS  OWN 
CARELESSNESS  AND  UNSKILLFULNESS 
BROUGHT  ABOUT  THE  COLLISION. 

Section  4401  Rev.  Stat.  U.  S.,  is  as  follows: 

"All  coastwise  sea-going  vessels,  and  vessels 
navigating  the  great  lakes,  shall  be  subject  to  the 
navigation  laws  of  the  United  States,  when  navigat- 
ing within  the  jurisdiction  thereof;  and  all  vessels, 
propelled  in  whole  or  in  part  by  steam,  and  navi- 
gating as  aforesaid,  shall  be  subject  to  all  the  rules 
and  regulations  established  in  pursuance  of  law  for 
the  government  of  steam-vessels  in  passing,  as  pro- 
vided by  this  Title;  and  every  coastwise  sea-going 
steam  vessel  subject  to  the  navigation  laws  of  the 
United  States,  and  to  the  rules  and  regulations 
aforesaid,  not  sailing  under  register,  shall  when  un- 
derway, except  on  the  high  seas,  be  under  the  con- 
trol and  direction  of  pilots  licensed  by  the  inspec- 
tors of  steamboats." 

Section  4438  Rev.  Stat.  U.  S.,  is  as  follows: 

' '  The  boards  of  local  inspectors  shall  license  and 
classify  the  masters,  chief  mates  and  second  and 
third  mates,  if  in  charge  of  a  watch,  engineers  and 
pilots  of  all  steam  vessels,  and  the  masters  of  sail 
vessels  of  over  seven  hundred  gross  tons,  and  all 
other  vessels  of  over  one  hundred  gross  tons  carry- 
ing passengers  for  hire.    It  shall  be  unlawful  to 
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employ  any  person  or  for  any  person  to  serve  as  a 
master,  chief  mate,  engineer,  or  pilot  of  any  steamer 
or  as  master  of  any  sail  vessel  of  over  seven  hun- 
dred gross  tons  or  of  any  other  vessel  of  over  one 
hundred  gross  tons  carrying  passengers  for  hire 
wJio  is  not  licensed  by  the  inspectors;  and  anyone 
violating  this  section  shall  be  liable  to  a  penalty" 
of  one  hundred  dollars  for  each  offense." 


The  Yucatan  is  a  coastwise  sea-going  steam  ves- 
sel of  a  gross  tonnage  of  3500  tons  (Testimony  of 
Captain  Paulsen,  Ap.  p.  120).  It  is  admitted  in  the 
pleadings  and  shown  by  the  evidence  that  on  the 
day  of  the  collision,  the  master  of  the  Yucatan  did 
not  have  a  license  as  a  pilot  for  the  Portland  har- 
bor, and  that  there  was  no  licensed  pilot  on  board 
the  vessel,  and  that  at  the  time  of  the  collision  the 
master  of  the  Yucatan  was  attempting  to  navigate 
the  vessel  himself  in  violation  of  both  of  the  above 
quoted  statutes.  (Ap.  pp.  6,  10,  119,  120.)  It  fol- 
lows, therefore,  that  since  the  Yucatan  was  violat- 
ing a  statutory  rule,  the  burden  is  upon  her  of  show- 
ing that  her  fault  could  not  have  been  a  contributing 
cause  of  the  collision. 

The  Beaver,  219  Fed.  134,  138. 

7  Cyc.  370. 

The  Santa  Clara,  21  Fed.  Cas.  No.  12,  327. 

The  Pennsylvania,  19  Wall.  (U.  S.)  125,  136. 

The  City  of  Washington,  92  U.  S.  31. 

The  Admiral  Schley,  142  Fed.  64. 

The  Ellis,  152  Fed.  981. 
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In  the  language  of  the  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  in  the  case  of  "The  Beaver," 
219  Fed.  134,  138: 

"Where  a  vessel  has  committed  a  positive  breach 
of  a  statutory  duty,  she  must  show  not  only  that 
probably  her  fault  did  not  contribute  to  the  disas- 
ter, but  that  it  could  not  have  done  so." 

The  Beaver,  219  Fed.  138  (Adv.  Sheets)  (De- 
cided Jan.  4,  1915). 

We  clauTi  that  in  the  case  at  bar,  the  evidence 
fully  justifies  the  findings  of  the  trial  court  to  the 
effect  that  the  collision  was  brought  about  entirely 
by  Captain  Paulsen's  want  of  familiarity  with  the 
Portland  harbor,  and  by  the  careless  and  negligent 
manner  in  which  he  handled  the  Yucatan  and  bv 
his  failure  to  cast  off  the  stern  line  at  the  proper 
time. 

The  appellant  contends,  however,  that  when  the 
Yucatan  reached  the  point  where  she  should  have 
let  go  of  her  stern  line,  the  bridge  had  not  yet 
begun  to  open.  This  is  the  only  ground  on  whicU 
the  owner  of  the  Yucatan  attempts  to  hold  Mult- 
nomah County  liable.  The  contention  which  is  thus 
made  by  the  appellant  is  not  in  any  manner  sup- 
ported by  the  evidence.  In  this  connection,  we  re- 
spectfully call  the  attention  of  the  Court  to  the 
following  testimony  on  the  question  as  to  what 
would  have  been  the  proper  time  for  the  Yucatan 
to  cast  off: 
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On  page  204  of  the  Apostles,  we  find  the  follow- 
ing testimony  by  Captain  W.  W.  Pope : 

"Q.  Now,  based  on  your  experience  as  a  pilot, 
in  turning  around  the  Yucatan  at  that  place,  under 
those  circumstances,  and  in  that  manner,  to  go 
through  the  Broadway  Bridge,  at  what  time  should 
the  pilot  cast  loose  from  the  stern  line  and  head 
out  for  the  draw? 

"A.  Well,  I  should  say  from  100  to  120  de- 
grees.   .    .    . 

"Q.  If  the  bridge  was  opening,  when  he  reached 
120  degrees,  he  should  have  let  go? 

''A.     Sure." 

And  on  page  124  of  the  Apostles,  we  find  the  fol-, 
lowing  testimony,  as  given  by  A.  C.  Paulsen,  cap- 
tain of  the  Yucatan: 

''When  she  came  down  this  way,  so  Ave  couldn't 
use  our  line  any  more,  and  just  about  here  would 
be  a  proper  time  to  let  go,  about  120  degrees,  110 
or  120  degrees,  which  would  have  been  the  proper 
tune  to  let  go." 

It  thus  appears  that  Captain  Paulsen,  of  the 
Yucatan,  agrees  with  Captain  Pope  that  a  point  of 
from  100  to  120  degrees  off  the  dock  would  have 
been  the  proper  place  for  the  Yucatan  to  let  go  her 
stern  line,  but,  in  the  very  next  breath.  Captain 
Paulsen  adds  that  when  the  Yucatan  reached  a 
point  of  120  degrees  the  bridge  had  not  yet  com- 
menced to  open.  (See  Ap.  p.  124).  At  this  time, 
therefore,  we  desire  to  call    the    attention  of    the 


27 


Court  to  the  following  testimony  in  the  record,  as 
to  the  position  of  the  Yucatan  when  the  bridge  did 
commence  to  open. 

TESTIMONY  OF  ROBERT  B.  SMITH,  FORE- 
MAN OF  THE  BROADWAY  BRIDGE. 

"Q.  Which  way  was  the  Yucatan  pointed  when 
he  gave  his  first  signal*? 

'^A.  If  the  river  was  north  and  south,  she 
pointed  south."   (Ap.  p.  181). 

''Q.  Now  what  position  was  the  Yucatan  in 
when  you  opened  the  draw? 

"A.  Well,  sir,  as  near  as  I  could  see,  I  would 
say  due  west;  maybe  a  trifle  to  the  south,  may 
have  been  a  trifle  to  the  north,  but  I  am  positive 
that  she  was  looking  to  the  west. 

"Q.  And  did  the  bridge  remain  open  from  that 
time  on  until  she  got  through? 

''A.     It  did,  sir."     (App.  pp.  182,  183). 

"Q.  Just  one  question  I  want  to  clear  up.  You 
are  clear  in  your  own  mind  as  to  the  direction  in 
wiiich  the  boat  was  pointing  when  the  draw  did 


open? 

''A. 

I  am  clear,  sir. 

''Q. 

What  direction  was  it? 

"A. 

When  the  draw  was  open? 

'^Q. 

Yes. 

"A. 

Due  west,  sir."     (Ap.  p.  189). 

It  thus  appears  from  the  testimony  of  Mr.  Smith, 
foreman  of  the  bridge,  that  the  bridge  was  open 
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when  the  Yucatan  reached  a  point  90  degrees  off  th)p 
dock,  and  that  the  bridge  remained  open  from  that 
time  on  until  after  the  Yucatan  had  gone  through 
the  bridge. 

But  particularly  interesting  is  the  testimony  of 
the  master  of  the  Yucatan,  Captain  Paulsen,  him- 
self, as  to  what  Avas  the  position  of  the  Yucatan 
when  the  bridge  opened.  We  respectfully  call  the 
attention  of  the  Court  to  the  following  excerpts 
from  Captain  Paulsen's  testimony: 

TESTIMONY  OF  CAPTAIN  A.  C.  PAULSEN, 
Master  of  the  Yucatan. 

''A.  When  she  came  down  this  way,  so  we 
couldn't  use  our  line  any  more,  and  just  about  here 
would  be  a  proper  time  to  let  go,  about  120  degrees, 
110  or  120  degrees,  which  would  have  been  the 
proper  time  to  let  go,  but  the  bridge  wasn't  open, 
when  I  blew  the  danger  signal,  and  a  very  shorT 
tune  after  I  blew  the  danger  signal,  the  bridge  com- 
menced to  open."  (Testimony  of  Captain  Paulsen, 
Ap.  p.  124). 

''A.  I  still  hung  on  to  the  stern  line  until  I  saw 
the  bridge  commence  to  open."  (Testimony  of  Cap- 
tain Paulsen,  Ap.  p.  129). 

"Q.  At  what  angle  were  you  when  you  cast  off 
your  spring  line,  Captain  Paulsen,  as  near  as  you 
recollect? 

''A.  About  120  degrees — 90  degrees  would  be 
pointing  right  across  the  river. 

"Q.    Would  be  right  angles? 
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''A.  And  just  about  30  degrees  more."  (Tes- 
timony of  Captain  Paulsen,  Ap.  p.  131). 

(N.  B. — Captain  Paulsen  in  his  testimony  used 
the  term  "stern  line"  and  "spring  line"  inter- 
changeably.) 

"Q.  I  understand  you  to  say,  when  you  cast  off, 
the  draw  was  opening? 

"A.    Yes. 

"Q.  And  that  you  cast  off  when  you  were  about 
123  degrees'? 

"A.  120  or  123  degrees.  Between  120  and  130 
degrees."  (Testimony  of  Captain  Paulsen,  Ap.  pp. 
146,  147). 

"Q.  And  you  cast  off  at  the  time  you  sounded 
the  danger  signal? 

"A.  No,  I  cast  off  as  the  bridge  commenced  to 
open."  (Testimony  of  Captain  Paulsen,  Ap.  p. 
208). 

We  submit  that  if  the  above  testimony  by  Cap- 
tain Paulsen  means  anything  at  all,  it  clearly  means 
that  the  proper  time,  in  his  judgment,  to  cast  off 
was  when  the  Yucatan  was  at  a  point  of  about  120 
degrees,  and  that  he  did  cast  off  when  the  Yucatan 
was  at  a  point  of  about  120  degrees,  and  that  when 
the  Yucatan  was  at  this  point  of  about  120  degrees, 
where  he  should  have  cast  off  and  did  cast  off,  the 
bridge  was  already  open.  In  other  words,  accord- 
ing to  Captain  Paulsen's  own  testimony,  the  bridge 
opened  as  soon  as  it  should  have  opened.  If  all  of 
these  statements  by  Captain  Paulsen  are  true,  it  is 
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difficult  to  see  what  fault  the  owner  of  the  Yucatan 
can  possibly  find  with  the  operators  of  the  bridge. 

Moreover,  the  cross-libel  of  the  appellant  alleges 
that  the  Yucatan  did  not  cast  off  until  after  the 
bridge  commenced  to  open  (Ap.  pp.  14,  15),  and  thi^ 
allegation,  taken  in  connection  with  Captain  Paul- 
sen's testimony  as  above  given,  to  the  effect  that  he 
cast  off  at  120  degrees,  and  that  120  degrees  was 
the  proper  place  to  cast  off,  is  conclusive  as  an  ad- 
mission on  the  part  of  the  appellant  that  the  bridge 
opened  soon  enough.  As  stated  in  Vol.  I,  Corpus 
Juris,  p.  1335: 

''In  admiralty,  a  party's  averments  are  admis- 
sions by  hun  and  need  no  proof,  unless  denied  and 
put  in  issue,  and  neither  party  can  contradict  by 
proof  the  averments  set  forth  in  his  pleading." 

See  also: 

1  Cyc.  886. 

Totten  V.  The  Pluto,  24  Fed.  Cas.  No.  14,  106. 

In  view  of  the  testimony  and  pleadings  above 
quoted  and  referred  to,  we  confidently  assert  that 
the  record  in  this  case  clearly  shows  that  the  owner 
of  the  Yucatan  has  no  just  reason  to  complain  of 
the  Broadway  Bridge.  The  captain  of  the  Yucatan 
says  he  cast  off  at  about  120  degrees.  He  also  says 
that  that  was  the  proper  time  to  cast  off.  It  is  ad- 
mitted by  the  pleadings  and  shown  by  the  appel- 
lant 's  own  evidence  that  the  bridge  was  open  at  that 
time  and  remained  open  from  that  time  on.  Cap- 
tain Pope,  the  pilot  called  by  the  County,  says  that 
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the  proper  place  for  the  Yucatan  to  cast  off  was  at 
a  point  of  from  100  to  120  degrees  (Ap.  p.  204),  and 
Robert  B.  Smith,  the  foreman  of  the  bridge,  testi- 
fies that  the  bridge  was  open  at  the  time  when  the 
Yucatan  reached  a  point  of  only  90  degrees,  and 
that  the  bridge  remained  open  from  that  time  until 
after  the  Yucatan  had  passed  through  the  bridge. 
(Ap.  pp.  182,  183,  189).  It  is  admitted  by  all  con- 
cerned that  the  collision  did  not  happen  until  after 
the  Yucatan  had  cast  off.  It  is  clear,  therefore, 
under  any  view  of  the  circumstances,  that  the  opera- 
tors of  the  bridge  could  not  have  been  in  any  man- 
ner to  blame  for  this  collision. 

At  the  time  of  the  collision,  the  captain  of  the 
Yucatan  was  violating  the  statute  by  not  having  a 
licensed  pilot  on  board.  The  burden  is  therefore 
upon  him  of  showing  that  his  own  negligence  could 
not  have  caused  the  accident.  (The  Beaver,  219 
Fed.  138).  We  submit  that  he  has  failed  to  show 
this.  The  testimony,  instead,  clearly  proves,  as 
found  by  the  District  Court,  that  the  Captain  of  the 
Yucatan  was  not  familiar  with  the  currents  and 
winds  of  the  harbor,  and  that  his  own  negligence 
and  carelessness  were  the  sole  cause  of  the  collision. 

Counsel  for  the  appellant,  however,  lays  much 
stress  on  the  fact  that  the  bridge  did  not  open  until 
fourteen  minutes  after  the  first  signal  was  given. 
It  is  also  claimed  by  appellant  that  this  first  signal 
was  given  when  the  Yucatan  was  about  20  degrees 
off  the  dock.  In  this  connection,  however,  we  de- 
sire to  point  out  that,  according  to  the  testimony,- 
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the  vessel  had  not  yet  begun  to  swing  away  from 
the  dock  when  the  first  signal  was  given,  and  that 
it  took  Captain  Paulsen  considerably  more  than 
fifteen  minutes  thereafter  to  turn  the  vessel  around. 
We  call  the  Court's  attention  to  the  following  testi- 
mony: 

"Q.  Now,  Captain,  state  what  line  it  was  that 
was  used  by  you  on  the  third  of  March  at  this  time, 
what  line  was  cast  off,  and  lines  were  used? 

''A.     Why,  getting  under  way,  you  mean? 

"Q.    Yes,  when  you  left  the  Globe  Dock. 

"A.  Well,  about  five  minutes  before  we  got 
ready  to  leave  the  dock  we  run  out  what  we  call  a 
stern  spring."  (Testimony  of  Captain  Paulsen,  Ap. 
p.  121). 

"Q.  How  soon  did  you  cast  off  before  you 
actually  started  to  turn? 

''A.  I  blew  the  whistle  first  for  the  bridge,  then 
we  let  go  our  lines  and  the  ship  started  in  to  swing. '-' 
(Testimony  of  Captain  Paulsen,  Ap.  p.  132). 

''Q.  I  would  like  to  get  this  into  the  record, 
the  questions  and  answers:  'Q.  Just  what  time  did 
your  clock  say  that  you  blew  for  the  Broadway 
Bridge?  A.  Twelve  o'clock  we  let  go  of  the  head 
lines,  in  order  to  swing  the  ship  around,  hanging  on 
to  our  stern  line.  Q.  Then  what  happened?  A. 
The  ship  being  about  20  degrees  off  the  dock,  I 
blew  the  second  whistle  for  the  bridge  to  open,  but 
no  attention  was  paid  from  the  bridge.'  Now  did 
you  give  that  testimony? 
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"A.  I  did."  (Testimony  of  Captain  Paulsen, 
Ap.  p.  134). 

We  think  the  above  testimony  by  Captain  Paul- 
sen plainly  indicates  that  the  Yucatan  blew  the 
first  signal  for  the  bridge  before  the  bow  of  the 
vessel  had  started  to  swing  away  from  the  dock. 

But  even  granting,  for  the  sake  of  argument, 
that  the  first  whistle  for  the  bridge  was  blown 
when  the  Yucatan  was  20  degrees  off  the  dock,  and 
that  the  bridge  did  not  open  until  fourteen  minutes 
thereafter,  yet,  even  under  that  view  of  the  matter, 
considered  in  connection  with  Captain  Paulsen's 
statement,  as  above  pointed  out,  to  the  effect  that 
when  the  Yucatan  reached  a  point  of  120  degrees 
off  the  dock  the  bridge  was  opening,  the  obvious 
conclusion  must  be  that  it  took  the  Yucatan  four- 
teen minutes  to  swing  from  a  point  20  degrees  off 
the  dock,  to  a  point  120  degrees  off  the  dock.  Note 
again  the  following  testimony  by  Captain  Paulsen: 

"A.  We  let  all  our  lines  go  except  that  spring, 
and  when  the  bridge  was  about  this  far,  I  blew  the 
first  time  for  the  bridge. 

"Q.    How  far  was  that? 

''A.  About  20  degrees,  something  like  that.  The 
bridge  didn't  open  that  time.  I  didn't  pay  much 
attention  to  it.  I  thought  it  would  open  when  it  got 
ready;  and  we  kept  on  going  at  the  same  or  swing- 
ing turn,  until  the  ship  was  about  80  or  90  degrees, 
and  I  blew  the  second  time  for  the  bridge,  the  ship 
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still  swinging  with  the  current  and  the  wind,  and 
still  heaving  on  this  line.  When  she  came  down 
this  way,  so  we  couldn't  use  our  line  any  more,  and 
just  about  here  would  be  a  proper  time  to  let  go, 
about  120  degrees,  110  or  120  degrees."  (Testimony 
of  Captain  Paulsen,  Ap.  pp.  123,  124) . 

"Q.  At  what  angle  were  you  when  you  cast  off 
your  spring  line,  Captain  Paulsen,  as  near  as  you 
recollect? 

"A.  About  120  degrees — 90  degrees  would  be 
pointing  right  across  the  river."  (Testunony  oi 
Captain  Paulsen,  Ap.  p.  131). 

"Q.  And  you  cast  off  at  the  tune  you  sounded 
the  danger  signal? 

''A.  No,  I  cast  off  as  the  bridge  commenced  to 
open."  (Testimony  of  Captain  Paulsen,  Ap.  p. 
208). 

The  above  testimony  clearly  shows  that  during 
the  time  that  the  vessel  was  swinging  from  the  point 
of  20  degrees  to  the  point  of  120  degrees,  there  was 
no  delay  or  trouble,  but  that  the  vessel  was  swing- 
ing all  the  while  in  the  manner  that  her  captain 
w^anted  her  to  swing  and  at  the  rate  of  speed  that 
he  approved  of;  and  if  we  are  to  consider  as  true 
the  above  quoted  portion  of  the  captain's  testimony, 
and  are  also  to  concede  that  from  the  time  when 
the  Yucatan  reached  a  point  20  degrees  off  the  dock, 
it  was  fourteen  minutes  until  the  bridge  began  to 
open,  we  must  necessarily  believe  that  it  took  the 
Yucatan  fourteen  minutes  to  swing  from  a  point  of 
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20  degrees  to  a  point  of  120  degrees,  at  which  point 
last  mentioned  the  bridge,  according  to  Captain 
Paulsen's  own  testimony,  did  begin  to  open. 

Counsel  for  the  appellant  evidently  proceed  on 
the  theory  that  the  Broadway  Bridge  ought  to  have 
been  open  during  the  whole  of  this  space  of  four- 
teen minutes  while  the  Yucatan  was  engaged  in 
making  this  leisurely  turn.  There  might  be  some 
reason  in  this  theoTj,  were  it  not  for  the  fact  that 
the  Broadway  Bridge  is  a  city  thoroughfare  as  well 
as  an  alleged  obstruction  to  navigation,  and  that, 
as  shown  by  the  pleadings,  and  indeed  as  a  matter 
of  common  knowledge,  this  bridge  is  constantly  tra- 
versed at  all  hours  of  the  day  by  street  cars,  pedes- 
trians and' vehicles  in  large  numbers.  As  was  said 
by  the  Court  in  the  case  of  Oilman  v.  Philadelphia. 
70  U.  S.  (3  Wall.)  713,  729: 

"It  must  not  be  forgotten  that  bridges,  which 
are  connecting  parts  of  turnpikes,  streets  and  rail- 
roads, are  means  of  commercial  transportation,  as 
well  as  navigable  water,  and  that  the  commerce 
which  passes  over  a  bridge  may  be  much  greater 
than  would  ever  be  transported  on  the  water  it 
obstructs." 

(See  4  A.  &  E.  Encyc.  of  Law  (2d  Ed.),  924.) 

And  in  the  case  of  Scott  v.  Chicago,  Fed.  Cas. 
12526  (1  Biss,  510)  (21  Fed.  Cas.  814,  815),  the 
Court  said: 

"The  right  of  navigation  does  not  take  away  the 
right  of  crossing  the  river  .  .  .  The  two  rights  co- 
exist and  each  one  must  be  construed  with  refer- 
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ence  to  the  other,  precisely  as  we  qualify  the  right 
to  travel  along  a  street  by  the  right  to  cross  it.  The 
navigator  must  yield  something  to  the  foot-passen- 
ger, just  as  the  latter  must  yield  something  to  the 
navigator." 

And  in  the  language  of  the  Court  in  the  case  of 
Columbus  Ins.  Co.  v.  Peoria  Bridge  Association, 
Fed.  Cas.  No.  3046)  (6  McLean  70),  6  Fed.  Cas.  191, 
192: 

"It  must  be  considered  as  settled  that  the  right 
to  a  free  navigation  of  our  Western  rivers,  and  the 
right  of  the  State  to  adopt  those  means  of  crossing 
them  which  the  skill  and  ingenuity  of  man  have 
devised,  as  both  are  equally  unportant,  are  co-ex- 
istant,  and  neither  can  be  permitted  to  destroy  or 
essentially  impair  the  other." 

In  the  case  of  United  States  v.  T.  J.  Cleeton, 
County  Commissioners,  et  al.,  tried  in  the  United 
States  District  Court  for  the  District  of  Oregon, 
April  24,  1911  (not  reported).  Judge  Bean  gave 
the  following  instructions  to  the  jury: 

"It  is  the  duty  of  persons  operating  a  draw- 
bridge, under  the  statute  to  which  I  have  alluded 
(Act  of  August  18th,  1894,  28  St.  L.  362)  to  open 
or  cause  it  to  be  opened  without  unreasonable  delay 
after  the  proper  signals  have  been  given,  and  what 
constitutes  unreasonable  delay  is  to  be  determined 
with  reference  to  the  state  of  the  traffic  at  the  time, 
the  construction  of  the  draw  and  the  conditions  ex- 
isting at  the  time  the  signal  is  given  by  the  boat." 
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We  also  quote  as  follows  from  the  case  of  Esca- 
naba  Co.  v.  Chicago,  107  U.  S.  678,  682: 

"Teu  mimites  is  ample  time  for  any  vessel  to  pass 
the  draw  of  a  bridge,  and  the  allowance  of  more  time 
would   subject   foot   passengers,   teams   and   other 

Yc-hicles  to  great  inconvenience  and  delays 

The  rights  of  each  class  are  to  be  enjoyed  without  in- 
vasion of  the  equal  rights  of  others.  Some  conces- 
sion must  be  made  on  every  side  for  the  convenience 
and  the  harmonious  pursuit  of  different  occupa- 
tions." 

In  the  case  at  bar,  the  evidence  conclusively 
shows  that  the  bridge  was  open  before  the  Yucatan 
reached  the  point  where  she  should  have  cast  off 
her  stern  line.  The  evidence  also  shows  that  from 
that  time  on,  the  bridge  remained  open  until  after 
the  Yucatan  had  passed  through  the  draw.  The 
bridge  was  therefore  open  soon  enough  and  long 
enough. 

For  the  purpose  of  sustaining  its  contention  that 
the  appellee,  Multnomah  County,  is  liable  in  this 
suit,  the  appellant  has  cited  the  following  cases: 

Greenwood  v.  Westport,  60  Fed.  560;  53  Fed. 

824. 
Etheridge  v.  Philadelphia,  26  Fed.  43. 
City  of  Boston  v.  Crowley,  38  Fed.  202. 

We  do  not  deem  it  necessary  to  enter  into  an  ex- 
tended discussion  of  any  of  these  cases,  for,  in  our 
judgment,  none  of  them  is  in  point  in  this  case.  In 
the  case  of  Greenwood  v.  Westport,  the  facts  were 
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that  the  town  of  Westport  maintaiued  and  oper- 
ated a  draw-bridge  across  a  stream  which  was  navi- 
gable only  at  high  tide.  The  libelant's  barge  ap- 
proached the  bridge  about  high-water  and  signaled 
for  the  opening  of  the  draw.  The  draw-tender  was 
absent,  and  one  of  the  selectmen  of  the  town  under- 
took to  open  the  draw;  failing  in  his  attempt,  he 
discovered  that  it  was  locked  underneath  and  he 
then  procured  a  boat  and  opened  the  draw.  In  the 
meantime  the  barge  had  been  delayed  about  half 
an  hour,  the  tide  had  fallen  some  six  inches,  and. 
while  passing  through  the  draw,  the  barge  struck 
on  the  bottom  and  sank,  suffering  serious  injury. 
It  was  held  that  there  was  negligence  on  the  part  of 
the  town.  In  the  case  of  Etheridge  v.  City  of  Phila- 
delphia, the  facts  were  that  a  schooner  was  passing 
through  the  draw-bridge  in  question  in  the  case. 
Tliose  in  charge  of  the  bridge,  owing  to  its  being  out 
of  order  w^ere  unable  to  fasten  the  draw  securely.  It 
got  beyond  their  control,  swung  around,  struck  and 
damaged  the  schooner.  And  it  was  held  that  the 
municipal  corporation  owning  the  bridge  was  rcr 
sponsible  for  the  negligence.  The  case  of  City  of 
Boston  V.  Crowley  was  a  case  in  which  the  city  own- 
ing a  bridge  was  held  liable  for  damages  for  having 
failed  to  maintain  a  draw  of  the  width  which  the 
law  required.  The  three  cases  just  discussed  are 
the  only  cases  cited  by  the  appellant  in  support  of 
its  claim  against  Multnomah  County  in  the  case  at 
bar.  No  facts,  however,  such  as  were  involved  in 
any  of  those  cases  are  found  in  this  case.    In  this 
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case,  the  collision  in  question  happened  over  1000 
feet  away  from  the  bridge.  The  bridge  was  open  at 
the  time  of  the  collision  and  before  the  collision. 
Indeed,  as  above  pointed  out  in  this  brief,  the  bridge 
was  open  before  the  Yucatan  began  to  approach  the 
bridge.  Moreover,  it  clearly  appears  from  the  evi- 
dence that  the  bridge  opened  before  the  vessel 
reached  the  point  where  she  should  have  cast  off  her 
stern  line.  And,  finally,  it  is  virtually  admitted  by 
the  captain  of  the  Yucatan,  himself,  that  the  bridge 
opened  as  soon  as  it  should  have  opened. 

We  submit  that  in  this  case  only  one  conclusion 
can  be  reached,  and  that  conclusion  must  be  that  the 
collision  was  caused  entirely  by  the  negligence  and 
unskillfulness  of  the  captain  of  the  Yucatan.  This 
was  not  the  first  time  that  this  captain  had  shown 
himself  to  be  an  imprudent  navigator.  Only  a  few 
months  before,  according  to  his  own  testimony,  he 
had  recklessly  run  a  vessel  aground  at  San  Diego. 
(Ap.  pp.  137,  138.)  At  the  time  of  the  collision  in 
the  case  at  bar,  he  was  not  familiar  with  the  Port- 
land harbor  and  had  no  license  as  a  pilot  for  the  har- 
bor, and  he  was  violating  the  law  by  failing  to  have 
a  licensed  pilot  on  board.  Attempting  to  navigate 
the  vessel  himself,  he  failed  to  cast  off  the  stern 
line  at  the  proper  time,  and  hj  his  own  negligence 
and  lack  of  skill  he  brought  misfortune  to  his  own 
vessel  and  to  the  Boston. 

The  owner  of  the  Yucatan  must  therefore  stand 
the  loss.  As  was  said  by  the  Court  in  the  case  of 
Jolly  et  al  v.  Terre  Haute  Drawbridge  Company, 
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Fed.  Cas.  No.  7441  (6  McLean,  237),  13  Fed.  Cas-. 
919,  922: 

''It  will  therefore  be  a  proper  inquiry  for  tlie 
jury,  whether  the  plaintiffs'  boat,  in  passing  the 
bridge,  was  managed  with  ordinary  skill  and  caution. 
For,  conceding  the  bridge  to  be  an  unlawful  obstruc- 
tion, yet  if  the  plaintiffs'  injury  is  clearly  referable 
to  the  reckless  and  unskillful  management  of  the 
plaintiffs'  boat,  the  draw-bridge  company  are  not 
responsible  for  such  injury. ' ' 

And  in  the  same  case  (Jolly  et  al  v.  Terre  Haute 
Drawbridge  Company,  Fed.  Cas.  No.  7441,  13  Fed. 
Case.  919,  922),  the  Court  used  the  following  lan- 
guage: 

"It  is  proper  here  to  remark,  in  reference  to  the 
pilot  of  the  plaintiffs'  boat,  that  the  evidence  is  sat- 
isfactory as  to  his  professional  character.  He  had 
served  in  that  capacity  for  some  years,  on  the  Wa- 
bash, and  it  is  in  proof  that  he  is  esteemed  a  safe, 
prudent  and  skillful  pilot.  But  notwithstanding 
this  evidence  of  general  good  professional  reputa- 
tion, if  in  this  particular  case  he  evinced  reckless- 
ness and  want  of  skill,  and  the  injury  to  the  plain- 
tiffs' boat  is  attributable  to  that  cause,  they  must 
bear  the  consequences  of  his  misconduct." 

In  the  present  case,  of  course,  as  in  all  caseS; 
there  is  some  conflict  in  the  testimony.  The  dis- 
trict judge  who  tried  the  case,  however,  had  the 
opportunity  of  seeing  the  different  witnesses  and 
hearing  their  testimony,  and  we  feel  confident  that 
liis  decision  will  not  be  set  aside.  In  the  language 
of  the  Circuit  Court  of  Appeals  for  this  circuit,  in 
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the  case  of  The  Alijandro,  56  Fed.  621,  as  quoted 
and  followed  in  the  case  of  "The  Samson"  (Ninth 
Circuit,  decided  October  13,  1914),  217  Fed.  344,  347: 

"The  rule  is  well  settled  that  in  cases  on  appeal 
in  admiralty,  when  the  questions  of  fact  are  depend- 
ent upon  conflicting  evidence,  the  decision  of  the  dis- 
trict judge,  who  had  the  opportunity  of  seeing  the 
witnesses  and  judging  their  appearance,  manner  and 
credibility,  will  not  be  reversed,  unless  it  clearly  ap- 
pears that  the  decision  is  against  the  evidence." 

The  Samson,  217  Fed.  344,  347. 
Reed  v.  Weule,  176  Fed.  660. 
Peterson  v.  Larsen,  177  Fed.  617. 
The  Bailey  Gatzert,  179  Fed.  44. 

We  respectfully  urge  that  the  decree  of  the  Dis- 
trict Court  should  be  affirmed. 

Respectfully  submitted, 

WALTER  H.  EVANS, 

District  Attorney, 
GEORGE  MO  WRY, 

Deputy  District  Attorney, 
Proctors  for  Multnomah  County. 
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AMERICAN  LA  FRANCE  FIRE 
ENGINE  COMPANY,  a  corpor- 
ation, 

Plaintiff. 

VS. 


CITATION 


THE  CITY  OF  ASTORIA,  a  muni- 
cipal corporation  of  the  State  of 
Oregon, 

Defendant. 


To  the  American-LaFrance  Fire  Engine  Com- 
pany, a  corporation,  greeting: 

You  are  hereby  cited  and  admonished  to  be 
and  appear  before  the  United  States  Circuit  Court 
of  Appeals,  for  the  9th  Circuit,  at  San  Francisco, 
California,  within  thirty  (30)  days  from  the  date 
hereof,  pursuant  to  a  writ  of  error  filed  in  the 
Clerk's  office  of  the  District  Court  of  the  United 
States  for  the  District  of  Oregon,  wherein  the  City 
of  Astoria,  a  municipal  corporation  of  the  State 
of  Oregon,  said  defendant,  is  plaintiff  in  error  and 
you  are  defendant  in  error,  to  show  cause,  if  any 


there  be,  why  the  judgment  in  the  said  writ  of  er- 
ror mentioned,  should  not  be  corrected  and  speedy 
justice  should  not  be  done  to  the  parties  in  that 
behalf. 

Given  under  my  hand  at  Portland,  Multnomah 
County,  Oregon,  in  said  District,  this  3rd  day  of 
February,  1915. 

Chas.  E.  Wolverton,  Judge. 

Due  service  of  the  within  citation  on  writ  of 
error  is  hereby  admitted,  this  3rd  day  of  February, 
1915,  by  receiving  a  duly  certified  copy  of  said  ci- 
tation on  writ  of  error,  certified  to  be  a  copy 
thereof  by  A.  W.  Norblad,  attorney  for  said  de- 
fendant. 

Fulton  &  Bowerman, 

Attorneys  for  Plaintiff. 

Filed  February  3,  1915, 
G.  H.  Marsh,  Clerk. 

In   the   District   Court  of  the   United   States  for 
the  District  of  Oregon,  March  Term,  1914. 
Be  it  Remembered,  That  on  the  16th  day  of 

May,  1914,  there  was  duly  filed  in  the  District 
Court  of  the  United  States  for  the  District  of 
Oregon,  a  Complaint,  in  words  and  figures  as  fol- 
lows, to- wit: 


IN  THE  DISTRICT  COURT  OF  THE  UNITED 
STATES  FOR  THE  DISTRICT  OF  OREGON 

AMERICAN-LaFRANCE   FIRE   ENGINE   COM- 
PANY, Inc.,  a  corporation. 

Plaintiff, 

vs. 

THE  CITY  OF  ASTORIA,  a  municipal  corpora- 
tion of  the  State  of  Oregon, 

Defendant. 

The  above  named  plaintiff,  complaining  of  the 
above  named  defendant,  for  its  cause  of  action 
alleges : 

I. 

That  the  plaintiff  is,  and  during  all  the  time 
hereinafter  mentioned  was,  a  corporation  duly  cre- 
ated, incorporated,  organized  and  existing  under 
and  pursuant  to  the  laws  of  the  State  of  New  York, 
and  as  such  corporation  engaged  in  the  business 
of  manufacturing  and  selling  fire  engines  and  ap- 
paratus employed  in  extinguishing  fires.  That 
plaintiff  has  complied  with  all  of  the  laws  of  the 
State  of  Oregon  regulating  foreign  corporations 
and  prescribing  what  they  shall  do  in  order  to  be 
permitted  to  carry  on,  conduct  and  transact  busi- 
ness in  the  State  of  Oregon,  including  the  payment 
of  all  taxes  required  of  such  corporations  and  in- 
cluding the  payment  of  the  annual  tax  on  such 
corporation  for  the  years  1913  and  1914. 


II. 

That  the  defendant,  City  of  Astoria,  is  a  mu- 
nicipal corporation  of  the  State  of  Oregon,  duly 
incorporated,  organized  and  existing  under  and 
pursuant  to  an  act  of  the  Legislative  Assembly  of 
the  State  of  Oregon  entitled  "An  Act  to  incorpor- 
ate the  City  of  Astoria,  in  Clatsop  County,  Ore- 
gon," approved  October  20th,  1876,  and  acts  amen- 
datory thereof. 

III. 

That  the  powers  and  authority  of  the  defend- 
ant, vested  in  it  by  its  charter,  are  vested  in  and 
exercised  by  a  mayor  and  a  common  council  of 
said  City  of  Astoria,  and  during  all  the  time  here- 
inafter mentioned  the  Common  Council  of  said 
City  of  Astoria  consisted  of  nine  Councilmen. 

IV. 

That  among  other  committees  duly  created  and 
constituted  by  said  Common  Council  and  existing 
during  all  the  time  herein  mentioned  was  the  Com- 
mittee on  Fire  and  Water  of  said  Common  Council, 
composed  of  three  members  thereof,  which  three 
members  of  said  committee  were  Charles  Wilson, 
John  Nordstrom  and  Karl  Knobloch. 

V. 

That  on  the day  of  June,  1897,  said  Com- 
mon Council  of  the  said  defendant  duly  enacted  an 


ordinance  entitled  "An  ordinance  to  establish  a 
paid  fire  department,  etc.,"  and  which  ordinance 
was,  after  its  passage,  duly  approved  by  the  Mayor 
of  said  defendant  on  the  15th  day  of  June,  1897. 
That  said  ordinance  created  and  organized  a  paid 
fire  department  of  the  said  City  of  Astoria,  and 
Section  1  of  said  ordinance  is  in  words  and  figures 
as  follows: 

"Section  1.  That  there  be  and  hereby  is, 
organized  a  paid  fire  department  of  the  City 
of  Astoria,  with  powers  and  duties  to  be  ex- 
ercised by  and  through  the  Committee  on  Fire 
and  Water  of  the  Common  Council  of  said 
City." 

That  Section  3  of  said  ordinance  is  in  words 
and  figures  as  follows,  to-wit: 

"Section  3.  The  Committee  on  Fire  and 
Water,  and  their  successors  in  office,  shall  con- 
stitute and  be  ex-officio  fire  commissioners  of 
the  fire  department  of  the  City  of  Astoria." 

That  among  other  duties  imposed  on  said  com- 
mittee as  such  commissioners  by  such  ordinance 
was  the  duty  of  appointing  from  time  to  time  a 
chief  engineer  of  said  fire  department,  and  pre- 
scribing his  duties,  and  it  was  also  made  the  duty 
of  said  committee  to  organize  the  engine  companies, 
hose  companies,  hook  and  ladder  companies,  and 
chemical  engine  companies,  so  as  to  meet  the  re- 
quirements of  the  said  City  of  Astoria.    That  Sec- 


tion  11  of  said  ordinance  is  in  words  and  figures 
as  follows,  to- wit: 

Section  11.  The  Committee  on  Fire  and 
Water,  the  ex-officio  fire  commissioners,  shall 
purchase  all  supplies  for  the  fire  department 
and  order  all  necessary  repairs,  subject  to  the 
ordinances  of  the  City  of  Astoria." 

Section  15  of  said  ordinance  is  in  words  and 
figures  as  follows,  to-wit: 

"Section  15.  The  Committee  on  Fire  and 
Water,  the  ex-officio  fire  commissioners,  shall 
report  to  the  Common  Council  at  least  once  in 
each  month  the  expenditures  of  the  depart- 
ment, with  other  matters  pertaining  thereto  of 
public  interest,  and  shall  in  the  month  of  Jan- 
uary of  each  year,  report  in  detail  to  the  Com- 
mon Council  the  annual  receipts  and  expendi- 
tures of  the  department,  including  a  complete 
inventory  of  all  the  property  in  their  charge." 

VI. 

That  on  the  21st  day  of  July,  1913,  the  said 
Committee  on  Fire  and  Water  presented  to  the 
Mayor  and  Common  Council  of  said  defendant  city 
a  communication  in  words  and  figures  as  follows: 

"Astoria,  Oregon,  July  21st,  1913. 

"To  the  Mayor  and  Council. 

"Gentlemen : 

"In  connection  with  the  recommendation  of 

the  Chief  of  the  Fire  Department  we  would 

recommend  that  we  be  authorized  to  get  prices 


on  another  auto  fire  apparatus  and  submit 
them  with  our  recommendations  to  the  next 
meeting  of  the  Council. 

"Charles  Wilson, 
"Karl  Knobloch, 
"John  Nordstrom, 
"Committee  on  Fire  and  Water." 

That  the  said  Common  Council  of  the  said  de- 
fendant city  met  in  regular  session  on  said  21st  day 
of  July,  1913,  and  the  said  communication  from 
the  said  Committee  on  Fire  and  Water  was  re- 
ceived by  said  Common  Council,  and  after  the  same 
had  been  read  a  motion  was  duly  made  and  sec- 
onded and  carried  by  the  unanimous  vote  of  said 
Council  that  said  Committee  be  authorized  to  se- 
cure prices  and  report  the  same  to  the  Council  as 
in  its  said  communication  recommended.  That 
thereafter  on  the  4th  day  of  August,  1913,  the  said 
Common  Council  duly  met  in  regular  session,  and 
at  such  meeting  the  said  Committee  on  Fire  and 
Water  duly  submitted  to  the  said  Common  Council 
a  report  in  words  and  figures  as  follows,  to-wit: 

"Astoria,  Oregon,  August  4th,  1913. 

"To  the  Mayor  and  Council. 

"Gentlemen: 

"In  accordance  with  action  of  last  meet- 
ing we  herewith  submit  the  cost  of  a  piece  of 
auto  apparatus. 
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"A  combination  wagon,  single  tank,  will 
cost  $5500;  with  double  tanks  $5800.  A  triple 
combination  pump-hose  and  chemical,  the  size 
we  think  proper,  will  cost  $9500  f .  o.  b.  Astoria. 
We  would  therefore  recommend  that  we,  by 
the  adoption  of  this  report,  be  authorized  to 
enter  into  contract  with  A.  G.  Long,  Agent  of 
the  American-LaFrance  Fire  Engine  Company 
for  one  type  12,  six  cylinder  Combination 
Pump  Hose  and  Chemical  Car  for  the  sum  of 
$9500.00. 

"In  connection  with  this  report,  we  would 
say  that  it  was  the  intention  of  the  Council 
last  year  that  another  piece  of  auto  apparatus 
should  be  bought  this  year,  and  the  Committee 
on  Ways  and  Means  provided  for  the  same  in 
the  levy  and  the  taxes  were  collected  on  that 
basis.  We  believe  it  will  be  a  wise  investment 
to  purchase  this  piece  of  apparatus,  as  along 
with  the  hose  and  chemical  we  will  have  a 
powerful  pump,  should  the  occasion  demand 
it  at  any  time  it  might  pay  for  itself  in  a  short 
time. 

"If  we  do  not  purchase  at  this  time  it  will 
mean  that  we  will  have  to  levy  a  large  tax 
again  next  year,  or  else  not  add  any  to  the 
department's  efficiency  with  apparatus.  If  we 
buy  now  we  can  cut  down  the  levy  for  next 
year  a  very  considerable  amount.  While  it  is 
true  that  we  have  expended  a  large  amount 
for  the  department  in  the  last  few  years  in 
buying  apparatus,  we  believe  the  reduction  in 


insurance  will  more  than  offset  the  same  in  a 

short  time. 

"Charles  Wilson, 
"John  Nordstrom, 
"Karl  Knobloch, 
"Committee  on  Fire  and  Water." 

That  said  report  was  duly  received  by  said  Com- 
mon Council  and  read  in  open  session,  and  there- 
upon a  motion  was  made  by  a  member  of  said  Com- 
mon Council  that  the  said  report  and  recommen- 
dations therein  contained  be  adopted,  and  said  mo- 
tion having  been  stated  by  the  Mayor  to  the  said 
Common  Council,  was  adopted  by  the  unanimous 
vote  of  the  said  Common  Council  and  the  members 
thereof. 

VII. 

That  pursuant  to  said  authorization  by  the 
Common  Council  of  the  said  defendant  city  on  the 
4th  day  of  August,  1913,  the  said  Committee  on 
Fire  and  Water  on  the  6th  day  of  August,  1913, 
entered  into  a  contract  in  writing,  which,  omitting 
the  specifications  and  guarantees  attached  thereto, 
was  and  is  in  words  and  figures  as  follows,  to-wit: 

"THIS  AGREEMENT,  Made  by  and  be- 
tween the  AMERICAN-LaFRANCE  FIRE 
ENGINE  COMPANY,  Inc.,  party  of  the  first 
part,  hereinafter  called  the  Company,  and 
THE  CITY  OF  ASTORIA,  OREGON,  party  of 
the  second  part,  hereinafter  called  the  Buyer. 
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"WITNESSETH:  That  the  Company 
agrees  to  sell  upon  the  conditions  which  are 
below  written  the  apparatus  and  equipment 
hereinbefore  described,  all  of  which  are  to  be 
in  accordance  with  the  specifications  and  guar- 
antees attached,  and  which  are  made  a  part  of 
this  agreement  and  contract. 

"Delivery  is  to  be  made  on  cars  at  Astoria, 
Oregon,  and  shipment  to  be  made  within  about 
60  working  days  after  receipt  and  approval 
of  this  contract,  duly  executed,  or  as  soon 
thereafter  as  is  consistent  with  good  work- 
manship and  proper  painting,  subject  to  de- 
lays resulting  from  any  causes  beyond  the  con- 
trol of  the  Company. 

"The  Buyer  agrees  to  purchase  and  pay 
for  the  aforesaid  property,  delivered  as  afore- 
said, the  sum  of  Nine  Thousand  Five  Hundred 
Dollars  ($9,500.00)  to  be  paid  to  the  American- 
LaFrance  Fire  Engine  Company  or  its  author- 
ized agent  as  stated  below,  with  interest  at 
the  rate  of  six  per  cent  per  annum  upon  any 
sum  not  so  paid  from  the  time  such  payment 
becomes  due  until  same  is  paid.  No  payments 
to  be  made  to  agents  except  on  presentation  in 
writing  of  an  express  power  of  attorney  to 
accept  payment. 

"Terms  of  payment  to  be: 

"Nine  Thousand  Five  Hundred  Dollars  in 
cash  within  15  days  after  delivery  and  accep- 
tance of  the  apparatus  and  equipment. 
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"Witness  our  hands  and  official  seals  this 
6th  day  of  August,  1913. 

"American-LaFrance  Fire  Engine 
Company,  Inc., 

"Party  of  the  first  part, 
"By  A.  G.  Long,  Genl.  Agt. 

"The  City  of  Astoria, 

"By  Charles  Wilson,  Ch., 
"K.  Knobloch, 
"John  Nordstrom, 

"Fire  and  Water  Committee." 

That  said  contract  was  duly  filed  on  the  day  it 
was  executed  with  the  Auditor  and  Police  Judge 
of  the  said  defendant  city,  said  Auditor  and  Po- 
lice Judge  being  also  and  ex-officio  the  clerk  of  the 
said  Common  Council.  That  the  said  specifications 
attached  to  the  said  contract  provided  for  the  con- 
struction by  plaintiff  for  the  said  defendant  city 
of  one  American-LaFrance  triple  combination 
pumper,  hose  and  chemical  motor  car,  type  12,  to 
be  built  in  accordance  with  the  specifications  at- 
tached to  said  contract. 

VIIL 

That  a  copy  of  said  contract  was  on  the  execu- 
tion thereof  duly  forwarded  by  mail  to  this  plain- 
tiff, which  immediately  accepted  the  same  and  en- 
tered upon  the  work  of  constructing  and  providing 
the  said  apparatus,  and  the  same  was  duly  con- 
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structed  by  this  plaintiff  pursuant  to  the  terms  of 
the  said  contract  in  all  respects  and  was  shipped 
from  the  factory  of  the  plaintiff  in  the  State  of 
New  York  to  the  said  defendant  city,  where  it  ar- 
rived on  the  day   of  January,   1914.     And 

thereafter  on  the  31st  day  of  January,  1914,  the 
said  Committee  on  Fire  and  Water  duly  made  and 
submitted  to  the  said  Common  Council  a  report  in 
words  and  figures  as  follows,  to-wit: 

"Astoria,  Oregon,  January  31st,  1914. 
"To  the  Mayor  and  Council. 
"Gentlemen: 
"We,  the  Committee  on  Fire  and  Water, 
beg  to  report  that  the  triple  combination  pump, 
chemical  and  hose  car,  that  we  contracted  for 
with  the  American-LaFrance  Fire  Engine 
Company,  through  their  agent,  Mr.  A.  G.  Long, 
is  acceptable  in  every  point  as  was  fully  dem- 
onstrated in  the  various  tests  that  it  was  put 
in  this  city  on  Friday,  January  23rd,  and  this 
test  showed  to  us  and  all  present  on  that  date, 
that  with  this  apparatus  the  east  and  west 
ends  of  the  city  will  have  some  fire  protection, 
a  thing  that  they  have  not  under  present  and 
past  conditions,  and  we  therefore  recommend 
the  passage  of  the  ordinance  providing  for  the 
payment  of  the  bill  for  the  same. 
"Respectfully  submitted, 

"Charles  Wilson, 
"John  Nordstrom, 
"Karl  Knobloch, 
"Committee  on  Fire  and  Water." 
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That  said  report  of  January  31st,  1914,  duly 
came  before   and  was  received  by  the   Common 
Council  of  said  defendant  city  at  a  regular  session 
thereof  duly  held  on  the  2nd  day  of  February, 
1914,  and  said  report  having  been  read  to  the  said 
Common  Council  by  the  Clerk  thereof,  thereupon 
a  motion  was  made  by  a  member  of  the  said  Com- 
mon Council  that  the  said  report  be  adopted,  and 
the  roll  being  called  on  said  vote,  six  members  of 
said  Common  Council  voted  for  and  in  favor  of 
said  motion  and  three  members  of  the  said  Com- 
mon Council  voted  against  said  motion,  and  there- 
upon the  motion  was  declared  duly  carried  by  the 
presiding  officer  of  the  said  Common  Council.  That 
pursuant  to  said  action  of  said  Common  Council 
in  adopting  the  report  last  aforesaid,  an  ordinance 
was  duly  introduced  in  said  Council  and  was  on 
the  2nd  day  of  February,  1914,  duly  passed  by  said 
Council,  which  ordinance  required  the  Auditor  and 
Police  Judge  of  the  said  defendant  city  to  draw  a 
warrant  in  the  sum  of  $9500.00,  payable  to  this 
plaintiff  in  payment  of  the  purchase  price  of  said 
apparatus.     That   said   ordinance   last   mentioned 
was  duly  submitted  to  the  Mayor  of  said  defendant 
city  for  his  approval  and  said  Mayor  thereafter  re- 
turned said  ordinance  to  the  said  Common  Council 
without  his  approval,  and  the  said  ordinance  was 
by  said  Mayor  vetoed. 
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IX. 

That  on  the  arrival  of  said  fire  apparatus  at 
the  said  City  of  Astoria  aforesaid  the  same  was 
duly  tendered  by  this  plaintiff  to  the  said  defend- 
ant city  and  was  delivered  to  said  city  at  its  fire 
headquarters  in  the  said  city.  That  the  said  city 
now  refuses  to  accept  or  pay  for  said  apparatus 
or  any  thereof  on  the  ground  that  the  purchase 
thereof  was  not  authorized  by  any  ordinance  of 
said  city.  That  this  plaintiff  has  duly  performed 
all  the  terms,  provisions  and  stipulations  of  said 
contract  on  its  part  to  be  performed  and  has  duly 
presented  to  the  Common  Council  aforesaid  a 
statement  of  its  demand  for  the  purchase  price  of 
the  said  apparatus  in  the  sum  of  $9500.00  and  has 
demanded  payment  thereof  of  said  Common  Coun- 
cil and  of  said  city,  but  to  pay  the  same  or  to  make 
any  provision  for  the  payment  thereof  the  said 
City  of  Astoria  and  said  Common  Council  refused 
and  still  refuse. 

Wherefore,  The  plaintiff  demands  judgment 
against  the  defendant  for  the  sum  of  $9500.00, 
together  with  interest  thereon  at  the  rate  of  six 
per  cent  per  annum  from  the  19th  day  of  January, 
1914,  together  with  its  costs  and  disbursements  of 
this  action. 

Fulton  &  Bowerman, 

Attorneys  for  Plaintiff. 
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STATE  OF  OREGON,  ) 

)  ss. 
County  of  Multnomah.  ) 

I,  A.  G.  Long,  being  first  duly  sworn,  depose  and 
say,  that  I  am  the  agent  of  the  plaintiff  in  the 
above  entitled  action  and  that  the  above  and  fore- 
going complaint  is  true  as  I  verily  believe. 

A.  G.  Long. 

Subscribed  and  sworn  to  before  me  this  12th 
day  of  May,  1914. 

(Notarial  Seal)  C.  W.  Fulton, 

Notary  Public  for  the  State  of  Oregon. 

Filed  May  16,  1914. 
A.  M.  Cannon,  Clerk. 


And  afterwards,  to-wit,  on  the  17th  day  of  June, 
1914,  there  was  duly  filed  in  said  Court,  and  cause, 
a  Demurrer  to  Complaint,  in  words  and  figures  as 
follows,  to-wit: 

DEMURRER. 

Now  comes  said  defendant  and  demurs  to  the 
complaint  filed  and  served  by  the  plaintiff  herein, 
and  for  cause  of  demurrer  alleges  that  said  com- 
plaint does  not  set  forth  a  cause  of  action. 

A.  W.  Norblad, 

Attorney  for  Defendant. 
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STATE  OF  OREGON,  ) 

)  ss. 
County  of  Clatsop,  ) 

I,  A.  W.  Norblad,  do  hereby  certify  that  I  am 
the  attorney  for  said  defendant;  that  the  within 
and  foregoing  demurrer  is  in  my  opinion  well 
found  in  law. 

Dated  this  16th  day  of  June,  1914. 

A.  W.  Norblad, 

Attorney  for  Defendant. 
Filed  June  17,  1914. 
A.  M.  Cannon,  Clerk. 

And  afterwards,  to-wit,  on  Monday,  the  7th 
day  of  December,  1914,  the  same  being  the  31st 
judicial  day  of  the  regular  November  term  of  said 
Court;  present,  the  Honorable  Charles  E.  Wolver- 
ton,  United  States  Judge  presiding,  the  following 
proceedings  were  had  in  said  cause,  to-wit: 

ORDER  OVERRULING  DEMURRER. 

This  cause  was  heard  by  the  Court  upon  the 
demurrer  to  the  complaint  herein  and  was  argued 
by  Mr.  Alex  Bernstein,  of  counsel  for  the  plaintiff, 
and  by  Mr.  A.  W.  Norblad  and  Mr.  Curtiss,  of 
counsel  for  said  defendant;  on  consideration 
whereof,  it  is  ordered  and  adjudged  that  said  mo- 
tion be,  and  the  same  is  hereby  overruled. 
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And  afterwards,  to-wit,  on  the  7th  day  of  De- 
cember, 1914,  there  was  duly  filed  in  said  Court, 
and  cause,  an  Opinion,  in  words  and  figures  as 
follows,  to-wit: 

OPINION. 

Fulton  &  Bowerman,  Portland,  Oregon,  for  Plain- 
tiff. 

A.  W.  Norblad,  Astoria,  Oregon,  and  A.  R.  Wollen- 
berg,  Portland,  Oregon,  for  Defendant. 

Wolverton,  District  Judge: 

This  is  an  action  to  recover  against  the  City  of 
Astoria,  on  a  contract  entered  into  by  and  between 
plaintiff  and  the  Fire  and  Water  Committee  for 
the  city,  the  cost  price  of  a  six-cylinder  combina- 
tion pump  hose  and  chemical  car,  to  be  used  as  a 
fire  apparatus  in  extinguishing  conflagrations  in 
the  city.  The  liability  of  the  city  upon  the  contract 
is  challenged  by  demurrer  to  the  complaint.  The 
question  presented  is  whether  the  Fire  and  Water 
Committee  had  the  requisite  power  and  authority 
to  enter  into  the  contract  on  the  part  of  the  city 
and  in  its  behalf. 

There  is  a  miscellaneous  provision  in  the  city 
charter  declaring  that  the  city  "is  not  bound  by 
any  contract,  or  in  any  way  liable  thereon,  unless 
the  same  is  authorized  by  city  ordinance,  and  made 
in  writing,  and  by  order  of  the  Council,  signed  by 
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the  Auditor  and  Police  Judge,  or  some  other  per- 
son duly  authorized  on  behalf  of  the  city."  Sec. 
124,  Charter. 

The  City  Council  is  accorded  power  and  author- 
ity, under  the  charter  to  do  numerous  things  (Sec. 
38),  among  which  is  "to  establish  and  maintain  a 
fire  department,"  to  appoint  fire  commissioners, 
to  make  and  ordain  rules  for  the  government  of 
the  department,  and  to  provide  engines  and  other 
apparatus  therefor  (Par.  42,  Sec.  38),  and  to  ap- 
propriate money  to  pay  the  debts,  liabilities,  and 
expenditures  of  the  city,  or  any  part  or  item  there- 
of, from  any  fund  applicable  thereto,  "Provided, 
that  no  bills  shall  be  contracted  by  any  person  or 
officer  of  the  city  without  first  sending  to  the 
Common  Council  a  written  requisition  therefor, 
stating  the  items  needed  with  the  cost  thereof, 
and,  if  the  council  deem  the  supplies  necessary, 
they  shall  authorize  the  proper  committee  to  pur- 
chase the  same."     (Par.  33,  Sec.  38.) 

It  is  further  provided  that  the  power  and  au- 
thority given  to  the  council  by  Sec.  38  "can  only 
be  exercised  or  enforced  by  ordinance,  unless  other- 
wise provided." 

In  pursuance  of  its  power  and  authority,  the 
City  Council  by  ordinance  created  a  fire  depart- 
ment, declaring  that  the  powers  and  duties  there- 
of should  be  exercised  by  and  through  the  Com- 
mittee on  Fire  and  Water,  the  committee  being 
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composed  of  members  of  the  Common  Council,  and 
it  was  provided,  among  other  things,  that  the  com- 
missioners "shall  purchase  all  supplies  for  the  fire 
department,  and  order  all  necessary  repairs,  sub- 
ject to  the  ordinances  of  the  city." 

Now,  acting  perhaps  as  the  committee  and  the 
Common  Council  deemed  they  had  a  legal  right 
and  were  empowered  to  do,  the  committee,  on  July 
21,  1913,  addressed  to  the  Mayor  and  Common 
Council  a  recommendation  that  said  committee  be 
authorized  to  obtain  prices  for  another  fire  appa- 
ratus, and,  acting  upon  the  recommendation,  the 
Common  Council  adopted  a  motion  authorizing 
the  committee  to  act.  On  August  4th  the  commit- 
tee, by  a  report  to  the  Common  Council  recom- 
mended that  it  (the  committee)  be  authorized  to 
enter  into  a  contract  with  A.  G.  Long,  agent  of 
the  American-LaFrance  Fire  Engine  Company,  for 
supplying  the  apparatus  in  question.  The  contract 
was  subsequently  made  on  the  part  of  the  commit- 
tee in  pursuance  of  this  authority. 

It  is  objected  to  the  validity  of  the  contract  that 
its  execution  on  the  part  of  the  city  was  not  au- 
thorized in  conformity  with  the  requirements  of 
Sec.  124  of  the  charter. 

In  an  analogous  case  in  the  Supreme  Court  of 
the  State  of  Oregon,  wherein  it  was  sought  to  have 
applied  the  identical  provision  in  bar  of  a  recovery 
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on  contract  with  the  city,  the  Court  held  that,  as 
the  charter  had  conferred  special  power  upon  the 
Common  Council  touching  the  subject  matter  of 
the  contract,  the  more  general  provision  was  with- 
out application.  Beers  vs.  Dalles  City,  16  Or.  334. 
There  it  was  said: 

"The  Council,  having  full  power  over  the 
subject,  may  exercise  it  in  any  manner  that 
may  be  most  convenient." 

And  it  was  further  said,  the  Court  speaking 
through  Mr.  Justice  Strahan: 

"I  think  that  section  was  designed  to  ap- 
ply to  those  cases,  and  only  to  those  where  an 
ordinance  is  required  by  the  charter,  and 
where  the  work  is  expressly  required  to  be 
let  to  the  lowest  responsible  bidder,  after  no- 
tice, as  in  Sec.  86  of  the  charter." 

The  principle  was  applied  in  a  recent  case  in 
the  Circuit  Court  of  Appeals  for  this  circuit  (City 
of  Forsyth  vs.  Crellin,  210  Fed.  835),  wherein  it 
is  said: 

"Thus  is  provided  a  specific  method  by 
which  the  city  may  not  only  secure  the  work 
to  be  done,  but  may  obligate  itself  to  compen- 
sate the  contractors  for  doing  the  work." 

In  the  present  case  the  fire  department  was 
created  by  ordinance,  and  the  Common  Council  was 
proceeding  in  pursuance  of  its  special  authority  to 
create  a  fire  department  and  to  provide  engines 
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and  other  apparatus  therefor,  wherein  it  author- 
ized the  execution  by  the  committee  of  the  con- 
tract in  question,  and  I  am  impressed,  in  the  light 
of  the  case  of  Beers  vs.  Dalles  City,  supra,  that 
the  contract  is  legal  and  binding  upon  the  city,  and 
so  hold. 

From  the  complaint  it  appears  that,  in  reliance 
upon  the  contract,  the  plaintiff  constructed  the 
apparatus  in  New  York  and  shipped  it  to  Astoria, 
where  it  was  duly  tested  by  the  committee  and 
found  to  be  up  to  the  requirements  of  the  contract, 
so  that  in  justice  and  good  conscience  the  city 
ought  to  pay  the  stipulated  purchase  price.  The 
city  did  not  in  the  end  accept  or  appropriate  the 
apparatus  to  its  own  use,  so  that  there  was  not  an 
executed  contract,  and  the  city  is  not  bound  on 
that  principle,  as  urged  by  plaintiff. 

The  demurrer  will  be  overruled,  and  it  is  so 
ordered. 

Filed  December  7,  1914. 
G.  H.  Marsh,  Clerk. 

And  afterwards,  to-wit,  on  the  23rd  day  of  De- 
cember, 1914,  there  was  duly  filed  in  said  Court,  and 
cause,  an  Answer,  in  words  and  figures  as  follows, 
to-wit: 
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ANSWER. 

Now  comes  said  defendant  and  answering  unto 
the  complaint  of  plaintiff  herein,  admits,  denies 
and  alleges  as  follows: 

I. 

Defendant  admits  each  and  every  allegation  set 
forth  in  paragraphs  I,  II,  III,  IV,  V,  VI,  VII  and 
VIII  of  said  complaint. 

II. 

Answering  unto  paragraph  IX  of  said  com- 
plaint, the  defendant  denies  that  said  fire  appa- 
ratus was  tendered  to  this  defendant  by  the  said 
plaintiff;  denies  that  said  fire  apparatus  was  de- 
livered to  the  defendant  at  the  fire  headquarters 
of  said  city  or  at  any  other  place;  and  denies  that 
the  same  was  delivered  to  said  city;  and  alleges 
that  the  City  of  Astoria  never  has  had  any  con- 
tract with  said  plaintiff  as  alleged  in  said  para- 
graph IX  of  complaint  herein. 

Wherefore,  defendant  demands  that  the  said 
suit  be  dismissed  and  for  its  costs  and  disburse- 
ments herein. 

A.  W.   Norblad, 

City  Attorney  and  Attorney 
for  Defendant. 


i 
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STATE  OF  OREGON,  ) 

)  ss. 
County  of  Clatsop.         ) 

I,  Olof  Anderson,  being  first  duly  sworn,  de- 
pose and  say  that  I  am  the  Auditor  and  Police 
Judge  of  the  City  of  Astoria,  defendant  in  the 
above  entitled  cause,  and  that  the  foregoing  an- 
swer is  true  as  I  verily  believe. 

Olof  Anderson. 

Subscribed  and  sworn  to  before  me  this  21st 
day  of  December,  1914. 

A.  W.  Norblad, 
Notary  Public  for  the  State  of  Oregon. 

(Notarial  Seal) 

STATE  OF  OREGON,  ) 

)  ss. 
County  of  Clatsop.         ) 

Due  service  of  the  within  Answer  is  hereby 
accepted  in  Multnomah  County,  Oregon,  this  23rd 
day  of  December,  1914,  by  receiving  a  copy  there- 
of, duly  certified  to  as  such  by  A.  W.  Norblad,  the 
attorney  for  defendant. 

Fulton  &  Bowerman, 
Attorney  for  Plaintiff. 

Filed  December  23,  1914. 
G.  H.  Marsh,  Clerk. 
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And  afterwards,  to-wit,  on  the  28th  day  of  De- 
cember, 1914,  there  was  duly  filed  in  said  Court, 
and  cause,  a  Motion  for  Judgment  on  the  Plead- 
ings in  words  and  figures  as  follows,  to-wit: 

MOTION  FOR  JUDGMENT  ON  PLEADINGS. 

Comes  now  the  plaintiff  in  the  above  entitled 
cause  and  moves  the  Court  for  a  judgment  on  the 
pleadings  as  filed  herein  for  the  amount  demanded 
in  the  complaint  of  the  plaintiff  herein,  and  shows 
to  the  Court  in  support  of  this  motion  that  the  an- 
swer of  the  defendant  filed  herein  does  not  present 
any  issue  of  fact  to  be  tried. 

Fulton  &  Bowerman  and 
Bernstein  &  Cohen, 

Attorneys  for  Plaintiff. 

STATE  OF  OREGON,  ) 

)  ss. 
County  of  Multnomah.  ) 

I,  Alice  Hornaday,  being  first  duly  sworn,  de- 
pose and  say,  that  I  am  a  clerk  in  the  office  of 
Fulton  &  Bowerman,  attorneys  for  the  plaintiff  in 
the  above  entitled  cause,  and  that  on  the  28th  day 
of  December,  1914,  I  deposited  in  the  U.  S.  Post- 
office  at  Portland,  Oregon,  an  envelope  addressed 
to  A.  Norblad  at  Astoria,  Oregon,  postage  fully 
prepaid,  and  that  enclosed  in  such  envelope  was  a 
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true  copy  of  the  foregoing  motion,  certified  to  by 
C.  W.  Fulton,  of  attorneys  for  plaintiff. 

Alice  Hornaday. 

Subscribed  and  sworn  to  before  me  this  28th 
day  of  December,  1914. 

C.  W.  Fulton, 
Notary  Public  for  the  State  of  Oregon. 
(Notarial  Seal) 

Filed  December  28,  1914. 
G.  H.  Marsh,  Clerk. 

And  afterwards,  to-wit,  on  Monday,  the  11th 
day  of  January,  1915,  the  same  being  the  61st  ju- 
dicial day  of  the  regular  November,  1914,  term  of 
said  Court;  present,  the  Honorable  Charles  E.  Wol- 
verton.  United  States  District  Judge  presiding,  the 
following  proceedings  were  had  in  said  cause,  to- 
wit: 

JUDGMENT. 

Now,  at  this  day,  this  cause  comes  on  to  be 
heard  on  the  motion  of  the  plaintiff  for  a  judgment 
on  the  pleadings  on  the  ground  that  the  answer 
filed  by  the  defendant  tenders  no  issue  of  fact, 
the  plaintiff  appearing  by  Mr.  C.  W.  Fulton  and 
Mr.  D.  Solis  Cohen,  of  counsel,  and  the  defendant 
appearing  by  Mr.  A.  W.  Norblad,  of  counsel,  who 
stated  that  the  denials  in  the  answer  were  designed 
and  intended  only  to  put  in  issue  the  validity  of 
the  contract  alleged  in   the   complaint;    and   the 
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Court  having  heard  counsel  for  the  respective  par- 
ties and  being  advised  in  the  premises,  allows  said 
motion. 

IT  IS  THEREFORE  ORDERED,  ADJUDGED 
AND  CONSIDERED  by  the  Court  that  the  plain- 
tiff have  and  recover  of  and  from  the  defendant 
the  City  of  Astoria  the  sum  of  $10,038.33,  together 
with  its  costs  and  disbursements  in  this  action, 
taxed  at  $23.15,  and  that  execution  issue  therefor. 
Whereupon,  on  motion  of  said  defendant,  it  is  or- 
dered that  it  be  and  is  hereby  allowed  to  amend  its 
answer  herein  by  interlineation.  And  it  is  further 
ordered  that  the  bond  to  be  given  by  said  defend- 
ant on  appeal  herein  be  and  the  same  is  hereby 
fixed  at  the  sum  of  $12,500.00. 

And  afterwards,  to-wit,  on  the  3rd  day  of  Feb- 
ruary, 1915,  there  was  duly  filed  in  said  Court,  and 
cause,  a  Petition  for  Writ  of  Error,  in  words  and 
figures  as  follows,  to-wit: 

PETITION  FOR  WRIT  OF  ERROR. 

Now  comes  the  City  of  Astoria,  a  municipal 
corporation  of  the  State  of  Oregon,  plaintiff  in  er- 
ror, by  A.  W.  Norblad,  its  attorney,  and  says:  That 
on  the  11th  day  of  January,  1915,  a  judgment  in 
the  sum  of  $10,038.33,  and  for  costs  and  disburse- 
ments herein,  was  by  the  Court  duly  entered 
against  the  said  defendant  and  in  favor  of  the 
said  plaintiff,  as  aforesaid,  and  that  in  said  judg- 
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ment  and  the  proceedings  had  prior  thereunto  in 
this  cause,  certain  errors  were  committed  to  the 
prejudice  of  this  defendant,  all  of  which  will  more 
fully  appear  in  detail  from  the  assignment  of  er- 
rors, which  is  filed  with  this  petition. 

Wherefore,  this  defendant  prays  that  a  writ 
of  error  issue  in  its  behalf  to  the  United  States 
District  Court  of  Appeals  for  the  9th  Circuit,  for 
the  correction  of  errors  so  complained  of  and  that 
a  transcript  of  the  record,  proceedings  and  papers 
in  this  cause,  duly  authenticated,  may  be  sent  to 
said  Court  of  Appeals. 

Dated  this  3rd  day  of  February,  1915. 

A.  W.  Norblad, 

Attorney  for  Defendant. 

Filed  February  3,  1915. 
G.  H.  Marsh,  Clerk. 

And  afterwards,  to-wit,  on  the  3rd  day  of  Feb- 
ruary, 1915,  there  was  duly  filed  in  said  Court,  and 
cause,  an  Assignment  of  Errors,  in  words  and 
figures  as  follows,  to-wit: 

ASSIGNMENT  OF  ERRORS. 

Now  comes  the  said  defendant,  the  City  of  As- 
toria, a  municipal  corporation,  and  in  connection 
with  its  petition  for  a  writ  of  error  in  the  above 
entitled  action,  says  that  there  was  error  on  the 
part  of  the  District  Court  of  the  United  States  for 
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the  District  of  Oregon  in  regard  to  the  matters 
and  things  hereinafter  set  forth,  and  therefore, 
the  defendant  makes  this  its 

ASSIGNMENT  OF  ERRORS. 

I. 

That  the  said  District  Court  erred  in  allowing 
the  motion  made  by  the  plaintiff,  for  a  judgment 
on  the  pleadings. 

11. 

That  the  said  District  Court  erred  in  holding 
that  the  answer  of  the  defendant,  filed  in  said 
cause,  did  not  present  any  issue  of  fact  to  be  tried. 

III. 

That  the  said  District  Court  erred  in  allowing 
said  motion  for  judgment  on  the  pleadings  and 
giving  a  judgment  against  said  defendant. 

IV. 

That  the  said  District  Court  erred  in  not  sus- 
taining the  defendant's  demurrer  interposed  in 
said  cause. 

V. 

That  the  said  District  Court  erred  in  not  dis- 
missing said  action. 
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VI. 

That  the  said  District  Court  erred  in  render- 
ing judgment  in  favor  of  the  plaintiff  and  against 
the  defendant,  for  the  reason  that  the  same  is 
contrary  to  the  law. 

Wherefore,  the  said  defendant,  plaintiff  in  er- 
ror, prays  that  the  judgment  of  the  District  Court 
of  the  United  States  for  the  District  of  Oregon, 
in  the  above  entitled  cause,  be  reversed  and  that 
the  said  action  may  be  dismissed. 

A.  W.  Norblad, 

Attorney  for  Defendant. 

Filed  February  3,  1915. 
G.  H.  Marsh,  Clerk. 

And  afterwards,  to- wit,  on  Wednesday,  the  3rd 
day  of  February,  1915,  the  same  being  the  81st  ju- 
dicial day  of  the  regular  November,  1914,  term  of 
said  Court;  present,  the  Honorable  Charles  E. 
Wolverton,  United  States  District  Judge  presiding, 
the  following  proceedings  were  had  in  said  cause, 
to-wit: 

ORDER  ALLOWING  WRIT  OF  ERROR. 

On  the  3rd  day  of  February,  1915,  came  the 
above  named  defendant,  by  A.  W.  Norblad,  its 
attorney,  and  files  herein  and  presents  to  the 
Court,  its  petition,  framed  for  the  allowance  of  a 
writ  of  error  and  intended  to  be  urged  by  the  de- 
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fendant,  praying  also,  that  a  transcript  of  the  rec- 
ord and  proceedings  and  papers  upon  which  the 
judgment  herein  was  rendered  on  the  11th  day  of 
January,  1915,  duly  authenticated,  may  be  sent  to 
the  United  States  Circuit  Court  of  Appeals  for  the 
9th  Judicial  Circuit,  and  that  such  other  and  fur- 
ther proceedings  may  be  had  as  may  appear  in  the 
premises;  upon  consideration  hereof,  the  Court 
does  allow  the  writ  of  error,  the  supersedeas  bond, 
if  such  bond  be  given  by  said  defendant,  to  be  in 
the  sum  of  $12,500.00. 

Chas.  E.  Wolverton,  Judge. 

Filed  February  3,  1915. 
G.  H.  Marsh,  Clerk. 

And  afterwards,  to-wit,  on  the  3rd  day  of  Feb- 
ruary, 1915,  there  was  duly  filed  in  said  Court,  and 
cause,  a  Bond  on  Writ  of  Error,  in  words  and 
figures  as  follows,  to-wit: 

BOND. 

KNOW  ALL  MEN  BY  THESE  PRESENTS: 

That  we,  the  City  of  Astoria,  a  municipal  cor- 
poration of  the  State  of  Oregon,  and  the  National 
Surety  Company,  a  corporation  of  New  York,  duly 
authorized  by  law  to  transact  a  surety  business  in 
the  State  of  Oregon,  are  held  and  firmly  bound 
unto  the  American-LaFrance  Fire  Engine  Com- 
pany, a  corporation,  in  the  full  and  just  sum  of 
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$12,500.00  to  be  paid  to  the  said  American-LaFrance 
Fire  Engine  Company,  its  attorneys,  successors  or 
assigns,  to  which  payment  well  and  truly  to  be 
made,  we  bind  ourselves  and  our  successors  jointly 
and  severally  by  these  presents. 

Signed  and  dated  this,  the  3rd  day  of  February, 
1915. 

Whereas,  lately  at  a  regular  term  of  the  Dis- 
trict Court  of  the  United  States  for  the  District 
of  Oregon,  setting  at  Portland  in  said  District,  in 
a  suit  pending  in  said  Court  between  the  American- 
LaFrance  Fire  Engine  Company,  a  corporation, 
plaintiff,  and  the  City  of  Astoria,  a  municipal  cor- 
poration of  the  State  of  Oregon,  defendant,  cause 
No.  6406  on  the  law  docket  of  said  Court,  final 
judgment  was  rendered  against  the  said  City  of 
Astoria,  a  municipal  corporation  of  the  State  of 
Oregon,  for  the  sum  of  $9500.00  with  interest 
thereon  at  the  rate  of  six  (6)  per  cent  per  annum, 
from  the  19th  day  of  January,  1914,  together  with 
costs  and  disbursements  in  said  suit,  taxed  at  the 
sum  of  $40.00,  and  the  said  defendant  has  ob- 
tained a  writ  of  error  and  filed  a  copy  thereof  in 
the  clerk's  office  of  said  Court,  to  reverse  the  said 
judgment  of  said  Court  in  the  aforesaid  suit,  and 
a  citation  directed  to  the  said  American-LaFrance 
Fire  Engine  Company,  a  corporation,  defendant 
in  error,  citing  him  to  be  and  appear  before  the 
United  States  Circuit  Court  of  Appeals  for  the 
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9th  Circuit,  to  be  holden  at  San  Francisco,  in  the 
State  of  California,  according  to  law,  within  thirty 
(30)  days  from  the  date  hereof. 

Now  the  condition  of  the  above  obligation  is 
such  that  if  the  said  City  of  Astoria  shall  prose- 
cute its  writ  of  error  to  effect  and  answer  all  dam- 
ages and  costs,  if  it  fail  to  make  its  plea  good,  then 
the  above  obligation  to  be  void,  else  to  remain  in 
full  force  and  virtue. 

In  Witness  Whereof,  the  said  principal  has 
hereunto  set  its  hand  by  its  duly  authorized  Audi- 
tor and  Police  Judge  and  affixed  the  seal  of  said 
municipal  corporation,  and  the  said  surety  has 
caused  these  presents  to  be  signed  by  its  Resident 
Vice  President  and  its  Resident  Assistant  Secre- 
tary, and  its  corporate  seal  to  be  attached  hereto 
this  3rd  day  of  February,  1915. 

The  City  of  Astoria,  a  municipal  corporation. 

By  Olof  Anderson  (Seal) 

Its  Auditor  and  Police  Judge. 
(Seal  of  City  of  Astoria) 

The  National  Surety  Company,  a  corporation, 
By  Mark  Hubbert  (Seal) 

Resident  Vice  President. 
M.  0.  Mauer  (Seal) 

Resident  Asst.  Secretary. 
(Seal  of  National  Surety  Company) 
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Witnessed  by 
A.  W.  Norblad 
E.  M.  Houghton 

Examined  and  approved  this  3rd  day  of  Febru- 
ary, 1915. 

Chas.  E.  Wolverton,  Judge. 
Filed  February  3,  1915. 
G.  H.  Marsh,  Clerk. 


UNITED  STATES  OF  AMERICA,  ) 

)  ss. 
District  of  Oregon.  ) 

I,  G.  H.  Marsh,  Clerk  of  the  District  Court  of 
the  United  States  for  the  District  of  Oregon,  do 
hereby  certify  that  I  have  prepared  the  foregoing 
transcript  of  record  upon  Writ  of  Error  in  the 
case  in  which  the  American-LaFrance  Fire  Engine 
Company  is  plaintiff,  and  defendant  in  error,  and 
the  City  of  Astoria  is  defendant,  and  plaintiff  in 
error,  in  accordance  with  the  law  and  the  rules  of 
Court,  and  that  the  said  transcript  is  a  full,  true 
and  correct  transcript  of  the  record  and  proceed- 
ings had  in  said  Court  in  said  cause,  as  the  same 
appear  of  record  and  on  file  at  my  office  and  in 
my  custody. 
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And  I  further  certify  that  the  cost  of  the  fore- 
going transcript  is  $ for  Clerk's  fees  for 

preparing  the  transcript  of  record,  and  $ 

for  printing  said  record,  and  that  the  same  has 
been  paid  by  the  said  plaintiff  in  error. 

In  testimony  whereof  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  Court  at  Portland 
in  said  District  this day  of ,  1915. 


Clerk. 


No.  2579. 
IN  THE 

United  States  Circuit  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


THE  CITY  OF  ASTORIA 

(A  municipal  corporation) 

Plaintiff  in  error, 

vs 

AMERICAN  LA-FRANCE  FIRE  ENGINE 
COMPANY,  a  corporation, 

Defendant  in  error. 


BRIEF  FOR  PLAINTIFF  IN  ERROR 


A.  W.  Norblad, 

Attorney  for  plaintiff  in  error. 

F.  C.  Hesse  and  J.  T.  Jeffries  of  counsel. 

Fulton  and  Bowerman  and  Bernstein  and 

Cohen, 

Attorneys  for  defendant  in  error 


,,  Pilfd  Jthis day  of  April,  1915 

^>f.    .■:,    j:;;k  Frank  D.  Moucktou,  Clcrk 

^>y Deputy  Clerk. 


No.  2579. 
IN  THE 

United  States  Circuit  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 

THE  CITY  OF  ASTORIA 

(A  municipal  corporation) 

Plaintiff  in  error, 

vs 

AMERICAN  LA-FRANCE  FIRE  ENGINE 
COMPANY,  a  corporation, 

Defendant  in  error. 

BRIEF  FOR  PLAINTIFF  IN  ERROR 


STATEMENT  OF  THE  CASE 

This  is  an  action  instituted  by  the  American-La  France 
Fire  Engine  Company,  a  corporation,  against  the  City 
of  Astoria,  Oregon,  on  a  contract  entered  into  between 
the  American-La  France  Fire  Engine  Company,  a  cor- 
poration, and  the  Fire  and  Water  Committee  of  the 
Common  Council  of  the  City  of  Astoria,  for  the  sum  of 
$9500.00  the  purchase  price  of  a  six  cylinder  combina- 
tion pump-hose  and  chemical  auto  car,  to  be  used  as  a 
tire  apparatus  by  the  Fire  Department  of  said  City  in 
extinguishing  tires  therein. 

On  the  21st  day  of  July,  1913,  the  Committee  on  Fire 
and  Water  presented  a  communication  to  the  Common 
Council,  in  words  and  figures  as  follows: 
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"Astoria,  Oregon,  July  21st,  1913. 

To  the  Mayor  and  Council. 
Gentlemen: 

In  connection  with  the    recommendaiion    of    the 
Chief  of  the  Fire  Department  we  would  recommend 
that  we  be  authorized  to  get  prices  on  another  auto 
fire   apparatus   and   submit   them   witli   our   recom- 
mendations to  the  next  meeting  of  the  Council. 
Charles  Wilson. 
Karl  Knobloch. 
John  Nordstrom. 

Committee  on  Fire  and  Water." 

On  the  date  mentioned  in  the  communication,  it  was 
received  by  the  Common  Council  in  regular  session  and 
thereupon  a  verbal  motion  was  made,  seconded  and 
carried  that  the  Committee  be  authorized  to  secure 
prices  and  report  the  same  to  the  Council,  together 
with  its  recommendation.  Thereafter,  on  the  4th  day 
of  August,  1913,  the  Common  Council  of  said  City  met 
in  regular  session  and  at  such  meeting,  the  Committee 
on  Fire  and  Water  submitted  its  report,  in  words  and 
figures  as  follows: 

"Astoria,  Oregon,  August  4th,  1913. 

T(i  the  Mayor  and  Council, 

( Jciitlemen: 

In  accordance  with  the  action  of  last  meeting  we 
herewith  submit  the  cost  of  a  piece  of  auto  appar- 
atus. 

A  combination  wagon,  single  tank,  will  cost 
$5500.00;  with  double  tanks  $5800.  A  triple  combin- 
ation pump  hose  and  chemical,  the  size  we  think 
proper,  will  cost  $9500.00     F.  O.  B.     Astoria.     We 


would  therefore  recommend  that  we,  by  tlie  adopt- 
ion of  this  report,  be  authorized  to  enter  into  con- 
tract with  A.  G.  Long,  Agent  of  the  American-La 
France  Fire  Engine  Co.  for  one  type  12,  six  cylinder 
Combination  Pump  Hose  and  Chemical  Car  for  the 
sum  of  $9500.00. 

In  connection  with  this  report,  we  would  say  that 
it  was  the  intention  of  the  Council  last  year 
that  another  piece  of  auto  apparatus  should  be 
bought  this  year,  and  the  Committee  on  Ways  and 
Means  provided  for  the  same  in  the  levy  and  the 
taxes  were  collected  on  that  basis.  We  believe  it 
will  be  a  wise  investment  to  purchase  this  piece  of 
apparatus,  as  along  with  the  hose  and  chemical  we 
will  have  a  powerful  pump,  should  the  occasion  de- 
mand it  at  any  time  it  might  pay  for  itself  in  a 
short  time. 

If  we  do  not  purchase  at  this  time  it  will  mean 
that  we  will  have  to  levy  a  large  tax  again  next 
year,  or  else  not  add  any  to  the  department's  effi- 
ciency with  apparatus.  If  we  buy  now  we  can  cut 
down  the  levy  for  next  year  a  very  considerable 
amount.  While  it  is  true  that  we  have  expended  a 
large  amount  for  the  department  in  the  last  few 
years  in  buying  apparatus,  we  believe  the  reduc- 
tion in  insurance  will  more  than  off  set  the  same  in 
a  short  time. 

Charles  Wilson 
John  Nordstrom 
Karl  Knobloch 

Committee  on  Fire  and  Water." 

That  said  report  was  duly  received  by  the  Common 
Council  and  read  in  open  session  and  thereupon,  a  ver- 
bal motion  was  made  by  a  member  of  the  Common  Coun- 
cil that  the  said  report  be  adopted  by  and  it  was  there- 
upon adopted  by  the  unanimous  vote  of  the  Common 
Council.     Two  days  thereafter,  and  on  the  6th  day  of 
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August,  1913,  the  said  Committee  on  Fire  and  Water  of 
said  Common  Conucil  of  said  Plaintiff  in  error,  entered 
into  a  contract  in  writing,  which,  omitting  tlie  specifi- 
cations and  guarantees  attached  thereto,  was  in  words 
and  figures  as  follows,  to-wit: 

"THIS  AGREEMENT,  Made  by  and  between 
the  AMERICAN-LA  FRANCE  FIRE  ENGINE 
COMPANY,  Inc.  party  of  the  first  part,  hereinafter 
called  the  Company,  and  CITY  OF  ASTORIA,  ORE- 
GON, party  of  the  second  part,  hereinafter  called 
the  Buyer. 

WITNESSETH:  That  the  Company  agress  to 
sell  upon  the  conditions  which  are  below  written 
the  apparatus  and  equipment  hereinbefore  d;^- 
scribed,  all  of  which  are  to  be  in  accordance  with 
the  specifications  and  guarantees  attached,  and 
which  are  made  a  part  of  this  agreement  and  con- 
tract. 

Delivery  is  to  be  made  on  cars  at  Astoria,  Ore- 
gon, and  shipment  to  be  made  within  about  60 
working  days  after  receipt  and  apxjroval  of  this 
contract,  duly  executed,  or  as  soon  thereafter  as  is 
consistent  with  good  workmanship  and  proper 
painting,  subject  to  delays  resulting  from  any 
causes  beyond  the  control  of  the  Company. 

The  Buyer  agrees  to  purchase  and  pay  for  the 
aforesaid  property,  delivered  as  aforesaid,  the  sum 
of  Nine  Thousand  Five  Hundred  Dollars  ($9,500.00) 
to  be  paid  to  the  American-La  France  Fire  Engine 
Company  or  its  authorized  agent  as  stated  below, 
with  interest  at  the  rate  of  six  per  cent  per  annum 
upon  any  sum  not  so  paid  from  the  time  such  pav- 
ments  become  due  until  same  is  paid.  No  pay- 
ments to  be  made  to  agents  except  on  presentation 
in  writing  of  an  express  power  of  attorney  to  ac- 
cept payment. 
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Terms  of  payment  to  be: 

Nine  Thousand  Five  Hundred  Dollars  in  cash 
within  fifteen  days  after  delivery  and  acceptance 
of  the  apparatus  and  equipment. 

Witness  our  hands  and  official  seals  this  6th  day 
of  August,  1913. 

AMERICAN-LA  FRANCE  FIRE  ENGINE 
COMPANY,  Inc. 

Party  of  the  first  part 
By  A.  G.  Long,  Genl  Agt. 

THE  CITY  OF  ASTORIA 

By  Charles  Wilson,  Ch. 
K.  Knobloch 
John  Nordstrom 
Fire  and  Water  Committee." 

On  the  same  day  the  contract  was  executed  and  filed 
with  the  Auditor  and  Police  Judge  of  said  City. 

The  powers  of  the  Council  of  the  City  of  Astoria  are 
set  out  in  Section  38  of  the  Charter,  which  provides 
as  follows: 

Sec.  38:  THE  COUNCIL  HAS  POWER  AND 
AUTHORITY  WITHIN  THE  CITY  OF  ASTORIA: 

Then  follows  fifty-seven    sub-divisions    defining    the 

powers  of  the  Council.     Sub-division  42  of  the  powers 

being  as  follows: 

TO  MAINTAIN  A  FIRE  DEPARTMENT 

Par.  42.  To  make  regulations  for  the  prevention 
of  accident  by  fire;  to  organize,  establish  and  main- 
tain a  fire  department,  whether  paid  of  volunteer;  to 
appoint  three  competent  persons  as  fire  commis- 
sioners, and  to  make  and  ordain  rules  for  the  gov- 
ernment of  the  fire  department;  to  provide  engines 
and  other  apparatus  for  the  department. 
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Section  39  of  tlie  Charter  of  the  City  of  Astoria  pro- 
vides as  follows: 

POWER  TO  BE  EXERCISED  BY  ORDINANCE 

Section  39.  The  power  and  authority  given  to 
the  Council  by  Section  38  can  only  be  exercised  or 
enforced  by  ordinance,  unless  otherwise  provided, 
and  a  majority  of  the  Council  may  pass  any  ordi- 
nance or  make  any  by-law  not  repugnant  to  the 
laws  of  the  United  States  or  of  this  state,  neces- 
sary or  convenient  for  the  carrying  such  power 
and  authority,  or  any  part  thereof  into  effect,  and 
as  may  be  necessary  to  secure  the  peace  and  good 
order  of  the  city,  and  the  health  of  its  inhabitants. 

Sub-division  33  of  Section  38  of  the  Charter  of  the 
City  of  Astoria,  provides  as  follows: 

TO  CONTRACT  DEBTS— OFFICERS  NOT  TO  BE  IN- 
TERESTED IN  CONTRACTS 

Par.  33.  To  appropriate  money  to  pay  the  debts, 
liabilities  and  expenditures  of  the  city,  or  any  part 
or  item  thereof,  from  any  fund  applicable  thereto; 
PROVIDED,  that  no  bills  shall  be  contracted  by  any 
person  or  officer  of  the  city  without  first  sending 
to  the  Common  Council  a  written  requisition  there- 
for, stating  the  items  needed  with  the  cost  thereof, 
and,  if  the  Common  Council  deem  the  supplies  nec- 
essary, they  shall  authorize  the  proper  committee 
to  purchase  the  same;  PROVIDED,  that  in  case  of 
an  emergency  the  Committee  on  Fire  and  Water, 
and  Streets  and  Public  Ways,  may  incur  indebted- 
ness not  to  exceed  $100;  PROVIDED  FURTHER, 
that  neither  the  Mayor,  nor  any  member  of  the  Com- 
mon Council,  nor  any  officer  of  the  City  of  Astoria, 
shall  either  directly  or  indirectly  enter  into  a  con- 
tract with  the  city,  nor  furnish  supplies  or  pro- 
visions to  the  city.  If  the  Mayor  or  any  member  of 
the  Common  Council  or  any  officer  of  the  city, 
shall  violate  the  provisions  of  tlie  City  Charter,  his 
office  will  be  deemed  vacant. 
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Section  124  of  tlie  Charter  of  the  City  of  Astoria  pro- 
vides as  follows: 

CONTRACTS  AUTHORIZED  BY  ORDINANCE 

Sec.  124.  The  City  of  Astoria  is  not  bound  by  any 
contract  or  in  any  way  liable  thereon,  unless  the 
same  is  authorized  by  city  ordinance,  and  made  in 
writing,  and  by  order  of  the  Council,  signed  by  the 
Auditor  and  Police  Judge,  or  some  other  person 
duly  authorized,  on  behalf  of  the  city.  But  an  or- 
dinance may  authorize  any  officer  or  agent  of  the 
city,  naming  him,  to  bind  the  city,  without  a  con- 
tract in  writing,  for  the  payment  of  any  sum  of 
money  not  exceeding  one  hundred  dollars. 

Section  44  of  the  Charter  of  the  City  of  Astoria  pro- 
vides as  follows: 

Approval  of  Ordinance. 

Sec.  44.  Upon  the  passage  of  any  ordinance,  the 
enrolled  copy  thereof  atttested  by  the  Auditor  and 
Police  Judge,  shall  be  submitted  to  the  Mayor  by 
the  Auditor  and  Police  Judge,  and  if  the  Mayor  ap- 
prove the  same,  he  shall  write  upon  it  "approved" 
with  the  date  thereof,  and  sign  it  with  his  name  of 
office,  and  thereupon,  unless  otherwise  provided 
therein,  such  ordinance  shall  become  law  and  of 
force  and  effect. 

Section  45  of  the  Charter  of  the  City  of  Astoria  pro- 
vides as  follows: 

POWER  TO  YKTO  ORDINANCE 

Sec.  45.  If  the  Mavor  does  not  approve  an  ordi- 
nance so  submitted,  he  must,  within  ten  days  from 
the  receipt  thereof,  return  the  same  to  the  Auditor 
and  Police  Judge  with  his  reasons  for  not  approv- 
ing it;  and  if  the  Mayor  do  not  so  return  it  such  or- 
dinance shall  become  law  as  if  he  had  approved  it. 
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Section  46  of  the  Cliarter  of  the  City  of  Astoria  pro- 
vides as  follows: 

PASSAGE  OVER  VETO 

Sec.  46.  Upon  the  first  meeting  of  the  Council 
after  the  return  of  an  ordinance  from  the  Mayor, 
not  approved,  the  Auditor  and  Police  Judge  shall 
deliver  the  same  to  the  Council  with  the  mes- 
sage of  the  Mayor,  which  must  be  read,  and  such 
ordinance  shall  then  be  put  upon  its  passage  again, 
and  then,  if  two-thirds  of  all  members  constituting 
the  Council,  as  then  provided  by  law,  vote  in  the 
affirmative,  it  shall  become  a  law  without  the  ap- 
proval of  the  Mayor,  and  uot  otherwise. 

The  question  presented  upon  this  writ  of  error  is 
whether  the  Fire  and  Water  Committee  of  said  Com- 
mon Council  had  the  power  and  authority  to  create  such 
an  indebtedness  and  enter  into  such  a  contract  as  it 
did  on  the  part  of  the  City  of  Astoria  and  in  its  behalf, 
without  an  Ordinance  passed  in  due  form  and  order, 
authorizing  it  so  to  do. 

The  lower  Court  sustained  the  authority  of  the  Fire 
and  Water  Committee,  maintaining  its  authority  to 
enter  into  such  contract  and  from  this  decision  the  City 
of  Astoria  prosecutes  this  writ  of  error,  and  the  matter 
is  now  before  your  Honors  for  final  decision  and  deter- 
mination. 
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ASSIGNMENT  OF  ERRORS 

IN    THE    DISTRICT    COURT    OR    THE    UNITED 
STATES  FOR  THE  DISTRICT  OF  OREGON 

Suit  at  Law  No.  6406. 

AMERICAN-LA  FRANCE  FIRE 
ENGINE  COMPANY,  a  corporation, 

Plaintiff 

THE  CITY  OF  ASTORIA,  a  municipal 
corporation  of  the  State  of  Oregon. 
Defendant. 


Now  comes  the  said  defendant,  the  City  of  Astoria,  a 
municipal  corporation,  and  in  connection  with  its  peti- 
tion for  a  writ  of  error  in  the  above  entitled  action, 
says  that  there  was  error  on  the  part  of  the  District 
Court  of  the  United  States  for  the  District  of  Oregon 
in  regard  to  the  matters  and  things  hereinafter  set 
forth,  and  therefore,  the  defendant  makes  this  its 

ASSIGNMENT  OF  ERRORS 
L 

That  the  said  District  Court  erred  in  allowing  the 
motion  made  by  the  plaintiff,  for  a  judgement  on  the 
pleadings. 

II 
That  the  said  District  Court  erred  in  holding  that  tlie 
answer  of  the  defendant,  filed  in  said  cause,  did  not  pre- 
sent any  issue  of  fact  to  be  tried. 

Ill 
That  the  said  ])istrict  Court  erred  in  allowing  said  mo- 
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tion  for  judgment  on  tlie  pleadings  and  giving  a  judg- 
ment against  said  defendant. 

IV. 

That  the  said  Court  erred  in  not  sustaining  the  defend- 
ant's demurrer  interposed  in  said  cause. 

V. 

That  tlie  said  District  Court  erred  in  not  dismissing 
said  action. 

YI. 

That  tlie  said  District  Court  erred  in  rendering  judg- 
ment in  favor  of  the  plaintiff  and  against  the  defendant, 
for  the  reason  that  the  same  is  contrary  to  the  law. 

WHEREFORE,  the  said  defendant,  plaintiff  in  er- 
ror, prays  that  the  judgment  of  the  Dictrict  Court  of 
the  United  States  for  the  District  of  Oregon,  in  tlie 
above  entitled  cause,  be  reversed  and  that  the  said 
action  may  be  dismissed. 

A.  W.  NORBLAD, 
Attorney  for  defendant. 
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ARGUMENT 

This  question  must  be  viewed  from  many  different 
angles,  and  the  invalidity  of  the  contract  results  from 
the  fact  that: 

1 — The  power  to  make  a  contract  is  a  legislative  pow- 
er and  cannot  be  delegated. 

2. — Legislative  power  conferred  by  the  charter  of  a 
city  must,  in  the  absence  of  an  express  exception,  be 
exercised  by  ordinance. 

3. — The  charter  prescril)es  the  mode  and  manner  of 
executing  contracts,  prescribing  certain  formalities  of 
execution,  after  proper  autliorization  by  ordinance;  and 
these  formalities  being  mandatory,  no  contract  is  bind- 
ing unless  tliey  are  observed. 

4. — The  Fire  and  Water  Committee  had  no  power  to 
contract  and  had  no  authority  to  sign  a  contract  on  be- 
half of  the  city. 

(1)  The  power  to  make  a  contract  is  a  legislative 
power  and  cannot  be  delegated. 

It  will  be  conceded  that  the  mode  of  contracting  pre- 
scribed by  the  City's  Charter  is  the  measure  of  the 
City's  power  to  contract.  The  Charter  is  a  grant  of 
power  and  the  mnnicipality  possesses  only  the  powers 
which  its  charters  confers  upon  it,  either  expressly  or 
as  iiicideiital  to  the  execution  of  its  powers. 

City  of  Corvallis  vs  Carlili,  10  Or.  ]:i9. 

Mut.  Ins.  Co.  vs  Baker  City,  58  Or.  315. 
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A  municipal  corporation  possesses  and  exercises  the 
following  powers,  and  no  others:  First,  those  granted 
in  express  words;  second,  those  necessarily  of  fairly  im- 
plied in  and  incident  to  the  powers  expressly  granted; 
third,  those  essential  to  the  accomplishment  of  the  de- 
clared objects  and  purposes  of  the  corporation — not 
simply  convenient  but  indispensable. 

Farwell  vs  City  of  Seattle,  43  Wash.  141. 

So.  Pasadena  vs  Pasadena  Co.  152  Cal.  602. 

The  powers  of  a  municipal  corporation  are  either  leg- 
islative or  administrative.  Between  these  there  is  a 
vast  difference,  which  the  courts  have  consistently  recog- 
nized in  dealing  with  either  municipalities  or  witli  pub- 
lic officers.  The  distinction  presents  itself  most  strongly 
in  the  present  case.  It  meets  us  fairly  and  Sipiarely  at 
the  threshold  of  this  litigation;  for  upon  the  cliaracter 
of  this  action  of  the  council  herein,  whether  same  was 
legislative  of  ministerial — depends  the  entire  structure 
of  the  opposition.  Whether  the  power  exercised  by  the 
Committee  on  Fire  and  Water  in  entering  into  this  con- 
tract, being  in  its  nature  a  legislative  act,  could  not  as 
such  be  delegated. 

Let  us  first  enquire  into  what  is  meant  by  legisla- 
tive powers,  and  by  ministerial  or  executive  powers. 

Legislative  Power  is  that  through  wliicli  the  munici- 
pality creates  and  defines  rights  and  duties,  prescribed 
rules  of  conduct  and  regulates  the  relations  among  in- 
dividuals, and  between  them  and  the  city. 

Executive  Power  is  that  wliich  is  concerned  with  the 
enforcement  of  these  laws. 
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The  distinction  between  Legislative  and  Executive 
Power  is  will  and  exeution.  The  peculiar  functions  of 
the  legislative  department  is  to  deliberate,  to  consult 
upon  the  various  needs  of  society,  and  to  formulate  the 
will  of  the  municipality  in  respect  to  the  multitudinous 
affairs  which  require  to  be  regulated.  The  primary 
function  of  the  executive,  on  the  other  hand,  is  to  ad- 
minister and  enforce  the  will  of  the  City  as  thus  for- 
mulated. Executive  power  is  thus  used  in  the  sense  of 
ministerial  duty,  in  respect  to  which  nothing  is  left  to 
discretion.  A  simple,  definite  duty,  arising  upder  condi- 
tons  admitted  or  found  to  exist,  and  imposed  by  law,  the 
performance  of  which  may,  in  proper  case,  be  required 
by  judicial  process.  Legislative  power,  on  the  other 
hand,  is  beyond  enforcement  by  judicial  process. 

It  is  a  fundamental  principle  of  law  that  legislative 
powers  cannot  be  delegated  by  a  corporation  unless 
authority  to  delegate  is  especially  granted  by  statute,  nor 
can  it  divest  itself  of  the  discretion  vested  in  it  by  the 
authority  which  created  it. 

State  vs  Garibaldi,  44  La.  809. 

Exparte  P^ancis,  165  S.   W.   172  and  authorities 
cited. 

All  corporations,  of  whatever  kind,  are  moulded  and 
controlled,  both  as  to  what  they  may  do  and  the  manner 
in  Mdiich  they  may  do  it,  by  their  charters  or  acts  of 
incorporation  which  to  them  are  the  laws  of  their  being 
and  which  they  can  neither  dispense  with  nor  alter. 
The  Council  of  a  City  is  an  agent  of  the  City  with  dele- 
gated power;  and  in  the  absence  of  statutory  authority 


14 

to  delegate  sucli  powers  to  others  it  lias  no  right  to  do  so. 
City  of  Louisville  vs  Parsons,  150  S.  W.  (Ky)  498. 

In  Thompson  vs  Board  of  Trustees,  144  Cal.  281,  it  was 
declared  that  the  Board  could  not  divest  itself  for  any 
length  of  time,  of  legislative  and  discretionary  power 
vested  in  it  hy  the  general  laws.  In  view  of  this  principle 
of  law,  the  question  necessarily  arises,  as  to  tlie  author- 
ity of  this  council  to  delegate  its  powers  to  a  subordin- 
ate committee?  If  the  acts  delegated  are  legislative, 
it  certainly  did  not  have  any  such  power*. 

The  charter  does  not  attempt  to  define  what  acts  are 
intended  to  be  embraced  by  the  term  legislative  pow- 
ers; nor  does  it  define  the  meaning  of  the  term  admin- 
istrative powers.  To  determine  its  classification  we  must 
look  to  the  nature  or  character  of  the  act  itself.  The 
distinction  between  the  powers  of  a  municipal  corpora- 
tion to  create  and  its  power  to  execute — and  this  is  vir- 
tually what  is  meant  by  legislative  powers — considered 
apart  from  any  express  or  implied  provision  of  the 
charter,  is  well  recognized.  The  council  acts  in  a  dual 
capacity — in  a  public  and  political  character,  exercising 
subordinate  legislative  powers  and  in  its  private  char- 
acter exercising  the  powers  of  an  individual  or  private 
corporation.  Legislative  powers  imply  judgment  and  dis- 
cretion upon  the  part  of  those  who  exercise  them,  and  a 
special  confidence  and  trust  upon  tlie  part  of  those  who 
confer  them. 

Rugh'S  vs  Collier,  43  Mo.  35,3. 

Regard  should  be  had,  not  so  much  to  the  nature  and 
character  of  the  various  powers  conferred  as  to  the  ob- 
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jeet  and  purpose  the  legislature  had  in  conferring  them. 
If  granted  for  a  public  purpose  exclusively  they  be- 
longed to  the  corporate  body  and  its  public,  political  and 
municipal  character.  But  if  the  grant  is  for  purposes  of 
private  advantage  and  emolument,  though  the  public 
may  derive  a  common  benefit  therefrom,  the  corpora- 
tion is  regarded  as  a  private  company. 

City  of  Seattle  vs  Stirrat,  55  Wash.  560. 
Bailey  vs  New  York,  3  Hill  (N.  Y.)  531. 

There  can  be  no  question  of  the  character  of  the 
power  conferred  upon  the  City  of  Astoria  to  establish  a 

fire  department  for  that  city.  It  was  of  a  purely  pub- 
lic character,  for  the  comfort  and  protection  of  its  in- 
habitants. In  Jones  vs  Schuylkill  L  &  K  Co.  202  Fed. 
164,  Legislative  acts  were  declared  to  be  permanent  reg- 
ulations for  the  government  of  the  borough,  granting 
of  privileges  to  occupy  streets,  and  the  creation  of  lia- 
bility by  contract;  whilst  under  ministerial  acts  were 
classed  the  transaction  of  current  business,  the  ordinary 
administration  of  municipal  affairs  and  the  awarding  of 
contracts  previously  authorized  by  ordinance. 

See  also,  Com.  Vs  Nat.  Bank,  9  Pa.  Super.  Ct.  118. 

Eari  vs  B,  140  Cal.  754. 

Jersey  City  vs  H,  71  N.J.L.  69,  aff'g  72  N.J. L. 
185. 

Staub  vs  P,  138  Pa.  539. 

Lansdowne  vs  Citizen's  E.  L.  &  P.  Co.,  206  Pa.  188. 

The  power,  then,  to  authorize  a  contract  involving 
liability  is  clearly  a  legislative  power,  and  the  authority 
to  award  a  contract  to  a  successful  bidder  under  this 
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power  is  clearly  the  exercise  of  a  ministerial  act.  This 
is  identically  the  question  involved  in  this  proceeding. 
The  making  of  a  contract  for  lighting  the  streets  was 
held  in  Los  Angeles  Gas  Co.  vs  Taberman,  61  Cal.  199, 
an  exercise  of  the  legislative  powers  of  the  council. 
Authority  to  make  alterations  in  the  specifications  for 
contract,  was,  also,  held  a  delegation  of  power  conferred 
by  statute  (Gratz  vs  City  15  Utah  67);  also,  exclusive 
power  over  street  improvements,  (Chase  vs  City  Treas., 
122  Cal.  540).  So,  also,  in  the  matter  of  public  improve- 
ments, as  involving  the  exercise  of  discretion  and 
judgment.  City  Mut.  Ins.  Co.  vs  Baker  City,  58  Or. 
306;  Neill  vs  Gales,  152  Mo.  594,  and  Galendo  vs  Walter 
8  Cal.  App.  2.S4  presents  the  question  involved  in  this 
case.  There  the  power  to  establish  sewers,  and  to  pro- 
vide plans  and  means  for  their  construction,  had  been 
granted  the  City",  as  the  power  to  establish  a  fire  de- 
partment and  provide  for  its  equipment  in  the  present 
case,  and  it  was  held  that  he  city  could  not  delegate 
this  power,  being  legislative,  and  implying  judgment  and 
discretion,  to  any  person  or  persons. 

Under  the  city  charter  of  St.  Louis  the  council  was 
empowered  to  put  in  sewers  of  such  dimensions  as 
might  be  prescribed  by  ordinance.  Pursuant  to  this 
authorization,  an  ordinance  w^as  passed  providing  for 
the  construction  of  a  sewer  of  such  dimensions  and  of 
such  materials  as  might  be  deemed  requisite  by  the 
City  Engineer;  and  it  was  held  that  the  council  could 
not  delegate  a  duty  thus  plainly  and  expressly  devolved 
upon  them  to  the  mere  discretion  and  caprice  of  an 
individual. 

St.  Louis  vs  Clemins,  43  N.  W.  395. 
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Under  the  decisions,  the  council  of  Astoria  has  evi- 
dently clearly  transcended  its  authority  in  delegating  a 
power  which  only  itself  had  the  authority  to  exercise. 

(2) — Legislative  power  conferred  by  the  charter  of  a 
City  must,  in  the  absence  of  an  express  exception,  be 
exercised  by  Ordinance. 

If,  therefore,  the  council  is  without  authority  te  dele- 
gate its  legislative  powers,  then  the  council  itself  is  only 
authorized  to  exercise  its  powers,  in  the  absence  of  ex- 
press exception,  by  ordinance;  and  only  in  the  manner 
and  under  the  forms  prescribed  by  the  charter.  A  city 
speaks  through  its  ordinances,  passed  and  promulgated 
under  the  authority  which  created  it. 

Tharp  vs  Blake,  171  S.  W.  549. 

It  is  its  only  medium  of  expression.  The  charter  re- 
quires and  points  out  this  medium;  and  when  a  contract 
is  made  through  any  other  source  it  has  no  binding  force. 

Los  Angeles  Gas  Co,  vs  Toberman,  supra. 

City  of  Bryan  vs  Page,  51  Texas  532. 

Moore  vs  Mayor,  73  N.  Y.  238. 

Jones  vs  City  of  Caruthersville,  171  S.  W.  660. 

Let  us  see  how  far  this  council  complied  with  the  re- 
quirements of  its  charter.  A  brief  reference  to  the 
powers  and  limitations  imposed  on  the  City  of  Astoria  in 
this  matter  is  therefore  necessary  to  determine  the  ex- 
tent of  its  liability  and  the  measure  of  its  duty  in  the 
premises. 

Sec.  38  of  the  charter  of  the  City  of  Astoria  reads  as 
follows: 
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"The  council  has  power  and  authority  within  the  City 
of  Astoria  (among  other  things)  to  maintain  a  fire  de- 
partment. 

Par.  42 — To  make  regulations  for  the  prevention  of 
accidents  by  fire;  to  organize,  establish  and  maintain  a 
tire  department,  either  paid  or  volunteer ;to  appoint  three 
competent  persons  as  fire  commissioners,  and  to  make 
and  ordain  rules  for  the  government  of  the  fire  depart- 
ment; to  provide  engines  and  other  apparatus  for  the 
department. 

Sec.  39 — The  power  and  authority  given  to  the  coun- 
cil by  Sec.  38  can  only  be  exercised  or  enforced  by  or- 
dinance, unless  otherwise  provided;  and  a  majority  of 
the  council  may  make  any  by-law  not  repugnant  to  the 
laws  of  the  United  States  or  of  this  State,  necessary 
or  convenient  for  the  carrying  such  power  and  authority 
or  any  part  thereof  into  effect,  and  as  may  be  neces- 
sary to  secure  the  peace  and  good  oi'dei-  of  tlie  city  and 
the  health  of  its  inhabitants. 

Sec.  124 — The  City  of  Astoria  is  not  bound  by  any 
contract  or  in  any  way  liable  thereon,  unless  the  same 
is  authorized  by  city  ordinance  and  made  in  writing 
and  by  order  of  the  common  council  signed  by  the 
Auditor  and  Police  Judge  or  some  person  duly  author- 
ized on  behalf  of  the  City,  but  an  ordinance  may  author- 
ize any  officer  or  agent  of  the  City,  naming  him,  to  bind 
the  City,  without  a  contract  in  writing,  for  the  payment 
of  any  sum  of  money  not  exceeding  one  hundred  dol- 
lars." 
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After  the  charter  was  in  force  an  ordinance  was 
passed  as  follows: 

' '  Sec.  1 — That  there  be  and  hereby  is  organized  a  paid 
fire  department  of  the  City  of  Astoria,  with  powers 
and  duties  to  be  exercised  by  and  through  the  com- 
mittee on  Fire  and  Water  of  the  Common  Council  of 
said  City." 

Sec.  3.  The  Committee  on  Fire  and  Water  and  their 
successors  in  office  shall  constitute  and  be  ex-officio 
fire  commissioners  of  the  fire  department  of  the  City  of 
Astoria." 

Sec.  11.  The  Committee  on  Fire  and  Water,  the  ex- 
officio  fire  commissioners,  shall  purchase  all  supplies 
for  the  fire  department  and  order  all  necessary  repairs 
subject  to  the  ordinances  of  the  City  of  Astoria." 

"Sec.  15.  The  Committee  on  Fire  and  Water,  the  ex- 
officio  fire  commissioners,  shall  report  to  the  common 
council  at  least  once  in  each  month  the  expenditures  of 
the  department  and  other  matter  pertaining  thereto,  of 
public  interest;  and  shall  in  the  month  of  January  of 
each  y^ar  report  in  detail  to  the  Common  Council,  the 
ai  nual  receipts  and  expenditures  of  the  department, 
including  a  complete  inventory  of  all  property  in  their 
charge." 

These  are  all  the  provisions  of  the  charter  and  the 
ordinances  of  the  City  affecting  the  question  pre- 
sented. Sec.  38  confers  upon  the  city  council  power  to 
establish  a  fire  department,  to  appoint  persons  as  fire 
commissioners,  to  make  and  ordain  rules  for  the  gov- 
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ernment  of  the  department  and  to  procure  all  the  nec- 
essary apparatus  for  the  same.  Sec.  39  relates  to  the 
mode  and  manner  in  which  this  power  shall  be  exer- 
cised.   Sec.  124  limits  the  city's  liability. 

Where  the  statute  requires  that  an  act  of  a  munici- 
pality be  done  in  the  form  of  an  ordinance,  or  if  such 
requirement  is  implied  by  necessary  or  clear  inference, 
the  act  can  only  be  done  by  ordinance. 

Nat.  Bank  vs  Grenada,  44  F  262. 

floltz  vs  Sav.  E.  Co.  131  F  931. 

City  of  Pensocala  vs  Tel.  C.  49  Fla  161. 

People  vs  M.  186  111.  560. 

State  ex  rel.  vs  Comr.  ]65  Ind.  262. 

Trenton  vs  Coyle,  107  Mo.  191. 

Packard  vs  Ry.  C.  48  N.  J.  Eq.  281. 

Westport  vs  Hasten  62  Mo.  647. 
A  resolution  in  such  case  would  not  suffice. 

People  vs  M.  186  111.  560. 

Wheeler  vs  Poplar  Bluff,  149  Mo.  36. 

Dalton  vs  Poplar  Bluff,  137  Mo.  39. 

Cape  Gerardeau  vs  Forgan,  30  Mo.  App.  556. 

The  charter  is  a  grant  of  power,  and  the  municipality 
possesses  only  those  properties  which  the  charter  con- 
fers upon  it,  either  expressly  or  incident  to  the  execu- 
eion  of  its  powers. 

City  of  Corvallis  vs  Carlihs  10  Oi-.  139. 

Hawthorne  vs  E.   Porthind,  13  Or.  271. 

Mutual  Irrigation  Co.  vs  Baker  City,  58  Or.  315. 

It  is  a  familiar  rule  that  when  a  mode  of  exercising  a 
power  is  presented,  that  power  can  only  l)e  legally  ex- 


21 

ercised  in  tliat  mode. 

McManus  vs  TTornday,  99  Iowa  507. 

And  where  the  charter  authorizes  a  municipality  to 
provide  for  a  public  improvement  by  ordinance,  the  mu- 
nicipality cannot  provide  therefor  by  resolution. 
Jones  vs  W.  r24,  P.  312. 

If  disregard  in, <»■  tlie  ])lain  mandates  of  its  Organic  law, 
a  city  enters  into  a  contract  which  it  had  no  authority 
to,  under  the  charter,  the  city  is  not  bound. 
Jacob  vs  E,  132  N.  Y.  S.  54. 

All  legislation  by  a  City  must  be  b}^  ordinance,  whether 
the  City  acts  in  its  governmental  capacity  or  in  its  pri- 
vate or  business  capacity";  and  an  ordinance  is  neces- 
sary to  create  an  indebtedness,  whether  arising  in  a  gov- 
ernmental capacity  or  in  a  private  or  business  capacity. 

A  resolution  does  not  justify  the  incurring  of  an  in- 
debtedness against  the  city,  though  it  be  assumed  that 
the  city  is  acting  in  its  private  or  business  capacity. 
City  of  Louisville  vs  Parsons,  supra. 

When  there  was  no  prior  action  or  appropriation  made 
for  the  purchase  of  a  street  cleaning  machine,  the  action 
of  a  committee  making  a  contract  for  the  purchase  of  the 
same  was  declared  invalid. 

Kindling  Mch.  Co.  vs  York  City,  54  Pa.  Super 
Ct.  318. 

In  the  transactions  of  all  acts  of  a  permanent  nature 
involving  a  rule  of  conduct  or  permanently  affecting  the 
governr^ent  and  welfare  of    the    city,    the    corporation 
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must,  of  necessity  evidence  its  action  by  an  ordinance 
adopted  with  all  the  formalities  prescribed  by  the  char- 
ter or  by  statute. 

Clafflin  vs  C.  178  111.  549. 

Altamont  vs  Ry.  Co.,  184  111.  47. 

People  vs  M,  186  111.  560. 

McDowell  vs  People,  204  111.  499. 

London  Mills  vs  Wheeler,  208  111.  289,  aff 'g  105  111. 
166 

Nor  can  a  city  make  a  contract  for  improvement,  ex- 
cept in  the  manner  specifically  pointed  out  in  the  charter. 
N.  P.  L.  Mftg.  Co.  vs  E.  Portland,  14  Or.  3. 
N.  P.  Term.  Co.  vs.  Portland,  14  Or.  24. 
Allen  vs  Portland,  35  Or.  420. 

A  resolution  for  the  improvement  of  a  street  was  in- 
sufficient. 

San  Jose  Impr.  Co.  vs  Augeras,  106  Cal.  498. 

When  the  charter  authorizes  the  passage  of  any  or- 
dinance necessary  to  carry  into  effect  powers  granted 
by  a  charter,  it  contemplates  the  passage  of  an  ordi- 
nance whenever  legislative  action  by  such  municipality 
establishes  a  permanent  rule  of  conduct  or  is  to  have  a 
continuing  effect. 

Attamonte  vs  Ry.  Co.  184  111.  47. 

The  grades  of  streets  can  only  be  established  by  or- 
dinance, a  resolution  for  the  purpose  being  insufficient. 
McDowell  vs  People,  supra. 

If  the  requirements  of  an  ordinance  is  implied  by  nee- 
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essary  inference  for  a  municipal  act,  a  resohition  wonld 
not  answer. 

People  vs  M.  186  111  506. 

The  Charter  of  Sellwood  gave  the  council  power  to 
provide  for  the  erection  of  a  city  jail,  as  the  charter  of 
Dallas  provided  for  a  fire  department.  .The  court  pass- 
ing upon  this  question  (Grafton  vs  Sherwood,  24  Or.  118) 
said  "Sec.  29  provides  that  the  power  and  authority 
given  by  Sec.  28  can  only  be  enforced  and  exercised  by 
ordinance  unless  otherwise  provided. ' '  The  language  of 
the  charter  in  the  present  case  is  identical;  and  the  court 
held,  that  no  jail  could  be  erected  without  an  ordinance 
for  that  purpose.  In  tlie  case  of  Grafton  vs  Sellwood, 
supra,  an  ordinance  was  passed,  authorizing  a  contract, 
but  did  not  take  effect  until  after  the  contract  had  been 
entered  into,  yet  the  contract  was  declared  void  under 
he  charter.  Where  a  committee  was  authorized  to  con- 
tract for  the  erection  of  a  school  house  at  a  cost  not  to 
exceed  $55,000.  it  was  held  that  tlie  committee  had  no 
authority  to  render  the  city  liable  for  a  larger  sum. 
Tnrner  vs  Bridgeport,  55  Conn  .412. 

In  McMamis  vs  Hornday,  99  Iowa  507,  the  grading  of 
streets  was  included  in  the  general  power  to  pass  ordin- 
ances to  improve  the  comfort  and  convenience  of  the  city. 

In  Kipner  vs  Commonwealth,  49  Pa.  St.  124,  the  auth- 
ority to  direct  the  Mayor  to  sign  certain  coupon  bonds 
in  renewal  of  a  loan  was  held,  in  effect,  to  require  an  or- 
dinance. The  courts  of  Pennsylvania  strictly  limit  the 
province  of  resolutions  to  acts  administration,  and  con- 
strue statutorv  grant  of  authoritv  in  such  manner  as 
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to  limit  the  power  of  the  council  to  acts  by  resolutions 
to  acts  of  a  temporary  cliaracter. 

(3)  The  Charter  prescribes  the  mode  and  manner  of 
executing  contracts,  prescribes  certain  formahties  of  ex- 
ecuting after  proper  authorization  by  Ordinance,  and 
these  formalities  being  mandatory,  no  contract  is  binding 
unless  they  are  observed. 

It  is  settled  law  that  a  municipality  can  never  become 
a  debtor  by  implication,  but  only  by  virtue  of  an  express 
contract,  made  by  its  autorized  officers  in  the  manner 
and  form  providedby  law. 

Leletier  Fiscal  Court  et  al  vs  Spangerl,  172  S.  W. 
498,  see  authorities  therein  cited. 

Now  what  is  the  difference  between  an  ordinance  and 
a  resolution.  Why  the  distinction?  An  ordinance  re- 
lates to  questions  or  subjects  of  permanent  or  general 
character;  whilst,  a  resolution  relates  to  those  which 
are  temporary  and  restrictive  in  their  operation  and  ef- 
fect. The  principal  difference  is  in  the  mode  of  adopt- 
ion. An  ordinance  must  be  enacted  with  all  the  formal- 
ity required  by  the  charter.  While  a  resolution  may  be 
adapted  witli  less  formality  and  its  legal  effect  determ- 
ined less  strictly,  unless  the  charter  otherwise  provides. 

City  of  Alma  vs  Guarantee  Sav.  Bank,  60  F.  203. 
City  of  Lincoln  vs  Sun  Co.,  50  F  756. 
City  of  Central  vs  Sears,  2  Colo.  589. 

Ordinances  being  about  tlie  most  important  and  solemn 
acts  of  a  municipal  corporation,  it  is  essential  to  their 
validity  that  they  shall  be  adopted  in  the  manner  pre- 
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scribed  by  the  charter.  It  may  be  laid  down  as  a  general 
rule,  that  all  charter  or  statutory  requirements  as  to  the 
method  in  which  an  ordinance  shall  be  introduced,  and 
the  manner  in  which  it  shall  be  considered,  are,  when 
reasonably  calculated  to  induce  deliberation,  mandatory 
in  their  nature  and  must  be  complied  with. 

When  the  mode  of  contracting  is  specially  and  plainly 
prescribed  and  limited,  that  mode  is  exclusive  and  must 
be  pursued,  or  the  contract  will  not  bind  the  corporation. 

"The  act  of  incorporation  is  to  them  an  enabling  act; 
it  gives  them  all  the  power  they  possess;  it  enables 
them  to  contract,  and  when  it  prescribes  to  them  a  mode 
of  contracting,  they  must  observe  that  mode,  or  the  in- 
strument no  more  creates  a  contract  than  if  the  bod)^ 
had  never  been  incorporated." 

Head  vs  Ins.  Co.  2  Grand.  127;  approved.  Bank  vs 
S,  12  Wheat,  CA. 

Butter  vs  C,  7  Gray  (Mass)  12. 

Bladen  vs  P,  60  Pa.  St.  464. 

McCracken  vs  City  of  San  Fran.  16  Cal.  591. 

Bermental  vs  San  P.  21  Cal.  351. 

Zottman  vs  San  P.  20  Cal.  96. 

Argenti  vs  San  P.  16  Cal.  255. 

Paris  Tp.  vs  C.  80  Pa.  St.  569. 

When  a  committee  was  empowered  to  contract  for  the 
erection  of  a  building  at  a  price  not  to  exceed  a  specified 
sum,  they  possessed  no  power  to  contract  for  a  larger 
sum,  and  the  person  contracting  with  them  were  bound 
to  take  notice  of  the  extent  of  their  powers. 
Turney  vs  Bridgeport,  55  Conn.  412. 
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Where  the  City  Charter  empowered  the  city  council 
to  pass  all  proper  and  necessary  ordinances  for  the  regu- 
lation and  sale  of  city  property,  and  prescribed  the 
mode  and  manner  of  doing  so  a  resolution  did  not  com- 
ply with  the  requirements  of  the  Charter.  In  Cimpher 
vs  Cit}-^  of  Portland,  121  Pac.  374,  this  rule  was  main- 
tained, holding  that  "a  resolution  did  not  comply  with 
any  of  the  requirements  of  the  charter.  It  did  not  pur- 
port to  be  an  ordinance  at  all,  nor  was  it  in  the  form  pre- 
scribed for  ordinances.  No  ordinance  providing  for  the 
sale  of  such  property  or  fixing  the  terms  thereof  was 
ever  passed.  If  it  be  conceded  that  the  city  had  the 
power  to  grant  or  sell  for  what  appears  to  have  been 
private  use,  or  dispose  of  it  at  all,  it  could  do  so  only 
in  the  manner  prescribed  by  its  charter.  As  an  at- 
tempted disposition  of  such  land  the  resolution  was  a 
wide  departure  from  the  prescribed  mode  and  was 
wholly  ineffectual."  Again  in  Shepard  vs  City  of  Mis- 
soula, 141  Pa.  544,  the  court  said:  "When  the  mode  of 
exercising  any  power  in  pointed  out  in  the  statute  grant- 
ing it,  the  mode  thus  prescribed  must  be  pursued  in  all 
substantial  particulars.  The  statute  having  defined  the 
measure  of  the  power  granted,  and,  also,  the  mode  by 
which  it  is  to  be  exercised,  the  validity  of  the  action  of 
the  legislative  body  must  be  determined  by  an  answer  to 
the  inquiry  whether  it  has  departed  substantially  from 
the  mode  prescribed.  When  the  couJicil  does  nothing  but 
invite  proy)osals  and  accepts  bids,  there  is  no  compliance 
with  the  chartered  provisions." 

Times  Pub.  Co.  vs  Weatherby,  139  Cal.  618. 

In  the  present  case  there  was  nothing  but  a  simple 
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motion  instructing  the  committee  on  Fire  and  Water  to 
investigate  and  report  the  result  of  its  investigation  to 
the  council.  It  will  not  be  contended  that  this  was  a 
compliance  with  the  provisions  of  the  Charter,  Con- 
sidering the  action  of  the  Council  in  every  possible  light, 
it  fails  to  show  a  substantial  compliance  with  the  pro- 
visions of  the  charter,  although  such  provisions  were 
mandatory. 

This  court  said  in  Beer  vs  Dallas  City,  16  Oregon  334, 
relied  upon  by  the  lower  court  in  its  interpretation  of  this 
very  contract,  that  this  section  (Sec.  39)  of  the  charter, 
was  designed  to  apply  to  those  cases,  and  only  to  those, 
where  an  ordinance  was  required  by  the  charter;  and  its 
application  ought  to  be  so  limited  that  the  officers  of 
the  corporation  could  not  exceed  their  authority  as  de- 
fined in  the  charter,  nor  fail  to  pursue  the  requirements 
of  the  statute  under  which  they  were  acting. 

The  Judge  aqus,  alluding  to  a  previous  decision  of  this 
court,  quoted  as  follows: 

''I  think  that  section  was  designed  to  apply  to  those 
cases,  and  only  to  those,  when  an  ordinance  is  required 
by  the  charter,  and  when  the  work  is  expressly  required 
to  be  let  to  the  lowest  responsible  bidder,  after  notice, 
as  in  Sec.  86  of  the  charter."  Does  not  this  principle 
apply  in  this  case?  Are  not  the  charter  provisions  posi- 
tive and  mandatory?  Is  it  not  specifically  provided  in 
the  charter  that  this  work  shall  only  be  done  under  an 
ordinance  of  the  Council?  If  an  opposite  view  of  this 
matter  is  taken  by  the  Court,  what  becomes  of  Sec.  39? 
What  force  or  effect  can  it  have  on  the  actions  of  this 
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council  ?  Here  is  an  express  provision  providing  that 
the  power  and  authority  conferred  by  Sec.  38,  can  only  be 
exercised  or  enforced  by  ordinance,  and  we  are  told  that 
its  provisions  apply  only  to  cases  where  "an  ordinance 
is  required  by  the  charter,  or  where  the  work  is  ex- 
pressly required  to  be  let  to  the  lowest  bidder."  This  is 
not  a  question  of  justice  and  good  conscience,  but  one 
of  pure  legal  rights.  .  Not  whether  the  city  ought  to  pay 
the  stipulated  price,  but  whether  she  is  legally  bound  to 
pay.  .As  a  question  of  equity,  the  appellee  has  other 
methods  of  redress  but  he  cannot  come  into  court  and 
ask  that  that  be  declared  right  which  the  public  policy  of 
the  state  has  declared  to  be  wrong.  The  City  has  as 
much  right  to  consideration  as  the  private  individual; 
and  when  an  individual  deals  with  a  corporation  it  is 
his  duty  to  acquaint  himself  with  all  facts,  and  as  to 
whether  the  |)arty  with  whom  he  is  dealing  has  the 
proper  authority  and  power  to  act.  He  acts  at  his  own 
peril  and  if  the  party  with  whom  he  deals  is  without 
authority  in  the  premises,  the  loss  is  his  own. 

"One  rendering  service  to  a  city  pursuant  to  a  reso- 
lution of  the  Council,  may  not  recover  from  the  city 
authorized  to  act  only  by  ordinance;  since  persons,  con- 
tracting w^itli  a  city  must  at  their  peril,  inquire  into  the 
|)Ower  of  the  city  or  its  officers  to  make  contract." 

City  of  Louisville  vs  Parsons,  150  S.  W.  (Ky)  498. 

City  of  Corvallis  vs  Carlile,  10  Or.  189. 

I  W.  T.  207 

Ex  parte  R.  4  Ala.  259. 

Daly  vs  San  Francisco,  72  Cal.  154. 

p:iec.  Co.  vs  Ft.  Deposit,  50  So.  802. 
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Elec.  Co.  vs  Cliambridge,  103  Mass.  64. 
Tarrion  vs  L.  92  111.  263. 
Schanm  vs  S  24,  N.  J.  Eq.  143. 

Bnt  did  not  the  council  exceed  its  authority  as  de- 
fined in  the  charter;  and  did  it  not  fail  to  follow  the  re- 
quirements of  the  statutes  under  which  it  had  power  to 
act?  It  will  he  admitted  that  a  charter  must  be  strictly 
construed.  In  the  Beer  case,  supra,  controlling  the  de- 
cision of  the  lower  court,  the  power  w^as  held  to  be  fully 
and  plainly  conferred  and  that  there  were  no  rescrict- 
ions  on  its  exercise.  But  does  that  apply  here?  Sec.  38 
of  the  Charter  contains  the  general  grant  of  power,  but 
Sec.  39  declares  that  it  can  only  be  exercised  in  a  cer- 
tain manner.  It  clearly  was  the  intention  of  the  legis- 
lature to  control  the  exercise  of  this  power  to  the  extent 
that  it  could  only  be  exercised  by  ordinance.  To  further 
emphasize  this  restricture.  Sec.  124,  reiterating  its  pre- 
vious language,  declares  that  it  will  not  be  bound  by  any 
contract,  or  in  any  manner  made  liable  thereon,  unless 
the  same  has  been  authorized  by  an  ordinance  ;and  pro- 
ceeding, declares  how  the  contract  must  be  executed  in 
order  to  render  the  city  liable.  The  Section  further  goes 
on  to  state  what  particular  contracts  should  unnecces- 
sarily  follow  this  rule,  thus  placing  the  legislature  intent 
beyond  all  cavil.  The  purpose  of  the  framers  of  this 
statute  could  not  have  been  more  clearly  or  more  forci- 
bly expressed.  In  Grafton  vs  Sellwood,  24  Or.  118,  it  was 
held  that  powers  granted  could  only  be  enforced  by  or- 
dinance, and  where  the  charter  provided  that  a  contract 
could  only  be  entered  into  by  ordinance,  a  contract  ex- 
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ecuted  one  day  before  the  ordinance  authorizing  it,  went 
into  effect,  was  void. 

(4)  The  Fire  and  Water  Committee  had  no  power  to 
contract,  and  had  no  authority  to  sign  a  contract  on  be- 
half of  the  City. 

Finally  it  is  contended  on  the  part  of  appellant  that 
the  Fire  and  Water  Committe  had  no  authority  to  con- 
tract, and  were  not  authorized  to  sign  a  contract  on  be- 
half of  the  City;  and  that  a  contract  so  executed  was 
utterly  void  and  unforcible.  The  committee  possessed 
no  inherent  powers,  and  whatever  authority  it  might 
possess  could  only  be  received  from  the  council,  of  which 
it  was  a  subordinate  branch.  The  charter  provides  by 
whom  contracts  may  be  signed.  Sec.  124  provides  that 
ordinances  shall  be  "in  wanting  and  by  order  of  the  coun- 
cil signed  by  the  Auditor  and  Police  Judge,  or  some 
other  person  duly  authorized  on  behalf  of  the  City." 
Did  the  City  Council  of  Astoria  comply  with  this  pro- 
vision of  the  Charter!  This  contract  was  never  signed 
by  the  Auditor  and  Police  Judge,  nor  was  any  one  else 
authorized  by  the  Council  by  ordinance  to  act  in  behalf 
of  the  City.  When  a  contract  is  directed  to  be  executed 
and  signed  in  a  certain  manner,  and  that  order  is  not  fol- 
lowed, the  contract  is  invalid.  In  Frick  vs  Los  Angeles, 
115  Cal.  512,  the  Mayor  was  directed  to  sign  the  contract 
and  failed  to  do  so; — the  section  of  the  charter  was  held 
to  be  violated.  In  the  present  case  the  contract  was 
signed  by  the  Committee  on  Fire  and  Water.  Where  is 
the  authority  for  the  action  of  the  Committee?  The  es- 
sential things  to  be  done  in  executing  this  contract  was 
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its  preparation  and  its  signing  by  the  proper  officials, 
authorized  by  ordinance,  and  its  approval  by  the  Council. 
Were  any  of  these  steps  taken  in  the  carying  out  of  this 
contract?  The  record  fails  to  show  it.  Were  the  com- 
mittee authorized  to  sign  contracts?  The  council  cer- 
tainly had  no  power  to  authorize  them  to  so  sign,  except 
by  ordinance,  and  no  such  authority  has  been  shown.  In 
the  case  above  quoted,  a  clerk  was  declared  incompetent 
to  sign  a  contract,  because  he  was  not  a  person  author- 
ized to  sign  contracts  for  the  city,  and  there  was  no  or- 
dinance authorizing  him  to  do  so.  In  Los  Angeles  Gas 
Co.  vs.  Toberman,  supra,  it  was  said:  "As  the  sig- 
nature of  a  contract  in  writing  is  no  part  of  tlie  duties 
of  a  Mayor,  authority  to  sign  comes  from  the  council." 

AVhon  the  charter  authorizes  the  Mayor  to  sign  con- 
tracts, then  "some  other  person  authorized  thereto" 
should  also  be  some  person  having  similar  or  previous 
authority,  and  such  provision  necessarily  means  pre- 
viously authorized  thereto  by  some  general  law  or  by 
provisions  of  the  charter;  and  that  the  council  should 
first  pass  an  ordinance  conferring  the  authority  and 
thereafter  make  the  order  directing  him  to  sign. 
Los.  Angeles  Co.  vs  Toberman,  supra. 

In  the  case  of  Arnold  vs  City  of  Spokane,  6  Wash. 
44'2,  it  was  hold  "that  under  the  provisions  of  a  city 
charter  providing  that  the  city  is  not  bound  by  any  con- 
tract unless  authorized  by  an  ordinance  and  in  writing, 
and  by  order  of  the  council,  signed  by  the  City  Clerk  or 
some  other  person  authorized  by  the  city,  officers  of 
the  citv  cannot  bind  it  bv  contract  not  in  writing." 
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Equity  will  not  declare  a  city  bound  by  a  contract  not 
executed  in  accordance  with  tlie  requirement  of  the 
Charter. 

Frick  vs  Los  Angeles,  115  Cal.  512. 

The  provisions  of  a  city's  charter  that  it  shall  not  be 
bound  or  be  liable  on  any  contract,  unless  in  writing  by 
order  of  the  Council,  and  signed  by  the  Mayor,  where 
there  has  been  no  compliance  with  this  provision,  there 
was  no  way  to  protect  a  party  from  the  harsh  consequen- 
ces which  followed  his  neglet  to  have  the  contract  ex- 
ecuted as  required  by  the  charter. 

Times  Pub.  Co.  vs  Weatherby,  139  Cal.  618. 

Considering  therefore,  the  facts  in  this  case,  as  shown 
by  the  record,  and  the  law  as  herein  set  forth,  appellant 
contends  that: 

FIRST:  .The  power  to  make  a  contract  of  the  nature 
set  forth  in  the  record  is  a  legislative  power  and  cannot 
be  delegated. 

SECOND:  In  the  absence  of  express  exception,  this 
power  can  only  be  exercised  by  ordinance;  and  that  the 
mode  and  manner  of  executing  contracts,  prescribed  in 
the  ch£\rter,  is  mandatory,  and  a  failure  to  comply  with 
its  provisions  renders  a  contract  invalid  and  of  no  bind- 
ing effect  on  the  City;  and 

THIRD:  When  the  charter  provides  by  whom  a  con- 
tract shall  be  executed,  no  other  person  or  persons  have 
Sinj  authority  to  sign  and  execute  a  contract,  unless  the 
authority  has  been  previously  given  by  the  council  and 
thai  autlioritv  can  onlv  be  given  l)v  ordinance. 
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If  tliis  method  of  making  contracts  is  upheld,  then  up- 
on principle,  there  is  no  reason  why  a  Committee  of  the 
Common  Council  cannot  bind  it  without  any  Ordinance, 
in  an  amount  up  to  the  limit  of  the  city's  indebtedness. 
It  will  play  havoc  with  municipal  affairs.  The  veto  pow- 
er given  the  Mayor,  by  the  Charter  of  the  City  of  Astoria, 
which  is  set  forth  in  the  Statement  of  the  Case  herein, 
will  be  held  for  naught.  The  plain  charter  provision 
which  limits  the  power  of  the  members  of  the  Common 
Council  to  the  method  of  contracting,  particularly  desig- 
nated and  set  forth,  will  be  abrogated  in  favor  of  the  will 
of  the  Committee  of  the  Council.  It  will  readily  resolve 
the  governmental  and  legislative  functions  of  the  City 
of  Astoria  into  a  chaos.  The  Mayor  of  the  City  of  As- 
toria has  no  vote  under  the  Charter  thereof,  and  will 
simply  sit  as  a  figure-head,  presiding  at  the  sessions  of 
the  Council,  but  will  have  no  voice  whatsoever,  in  its 
affairs.  Five  members  of  the  Common  Council  of  the 
City  of  Astoria  can  l^ankrupt  the  City  by  purchasing 
fire  engines  and  fire  equipment  and  sup])lies  for  its  fire 
department,  the  other  four  members  and  the  Mayor,  and 
the  people  of  the  City  of  Astoria,  will  be  absolutely  pow- 
erless to  prevent  the  ravages  upon  the  City  Treasury 
and  the  City  funds. 

We  respectfully  submit  that  when  the  Legislature  of 
the  State  of  Oregon  enacted  the  Charter  of  the  City  of 
Astoria  and  set  out  Section  124  therein,  wherein  they 
specifically  provided  "the  City  of  Astoria  is  not  bound 
by  any  contract  or  in  any  way  liable  thereon^  unless  the 
same  is  authorized  by  City  Ordinance  and  made  in  writ- 
ing and  by  order  of  the  Council,  signed  by  the  Auditor 
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and  Police  Judge,  or  some  other  person  duly  authorized 
on  behalf  of  the  City"  that  it  meant  just  exactly  what  is 
plainly  set  forth  in  the  language  used.  It  can  admit 
of  but  one  construction,  it  means  only  one  thing;  it  does 
not  have  a  double  meaning.  This  provision  was  after- 
wards re-enacted  by  the  peple  of  Astoria,  under  the  in- 
itiative and  referendum  power  given  to  the  people  by 
the  Constitution  of  the  State  of  Oregon.  The  will  of  the 
people  and  the  will  of  the  Mayor  of  the  City  of  Astoria 
and  the  will  of  four  councilmcn  would  be  set  aside  and 
be  absolutely  powerless  against  five  members  of  the 
Common  Council,  if  the  decision  of  the  lower  court  is 
sustained. 

With  these  views  and  the  authorities  herein  cited,  ap- 
pellant believes  tliat  the  decisions  of  the  lower  court 
should  be  reversed,  and  the  claim  of  appellee  denied. 

Respectfully  submitted, 

A.  W.  NORBLAD, 
Attorney  for  the  City  of  Astoria  and  attorney  for 
plaintitf  in  error. 
P.  C.  Hessee  and  J.  T.  Jeffries  of  counsel. 
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I,  A.  W.  Norblad,  do  hereby  certify  that  I  am  the  at- 
torney for  the  Plaintitf  in  Error,  the  City  of  Astoria,  in 
the  within  entitled  cause,  and  that  the  foregoing  is  a 
true  and  correct  copy  of  the  brief  in  said  matter  on  be- 
half of  the  said  Plaintiff  in  error  and  of  the  whole  there- 
of. 

Dated  this   day  of  April,  1915. 


Attorney  for  Plaintiff  in  Error 
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IN  THE 


Circuit  Court  of  ^pealsi 

FOR  THE  NINTH  CIRCUIT 


THP:  C  ITV  of  ASTORIA,  a  Munici- 
pal corporation  of  the  State  of  Oregon, 

Plaintiff  in  Krror, 
vs. 

AMERICAN    LA    FRANCE    FIRE 
ENGINE  COMPANY,  a  corpora- 
tion, 

Defen«lant  in  Error 


BRIEF  OF  DEFENDANT  IN  ERROR. 


STATEMENT. 

This  is  an  action  vvlierein  the  plaintiff  seeks  to 
recover  against  the  defendant  bj^  reason  of  a  con- 
tract entered  into  by  and  between  it  and  the  City  of 
Astoria,  for  the  cost  price  of  a  Six  Cylinder  Com- 
bination Pump  Hose  and  Chemical  Car  to  be  used 


as  a  part  of  tlie  fire  equijHiient  in  the  Fire  Depart- 
ment of  the  City  of  Astoria.  The  allegations  of  the 
complaint  are  as  follows : 

Plaintiff  is  a  corporation  with  right  to  do  ])usi- 
ness  in  the  State  of  Oregon,  and  that  the  defendant 
is  a  municipal  corporation  duly  chartered  by  the  gen- 
eral laws  of  the  State  of  Oregon;  that  the  charter 
of  said  city  provides  among  other  things  that  the 
city  council  may  establish  and  maintain  a  fire  de- 
partment; that  pursuant  to  said  authority,  the  said 
city  council  did,  by  ordinance  duly  set  out  by  num- 
ber and  title,  ])rovide  for  the  establishment  and 
maintenance  of  a  fire  department  in  said  city,  and 
authorized  a  conmiittee  known  as  tlie  Fire  and  Wa- 
ter Committee  to  manage  and  control  that  de])art- 
ment;  that  the  said  fire  and  water  committee  re- 
])()rte(l  to  the  city  council  the  necessity  of  purchas- 
ing said  api^aratus  consisting  of  a  Six  Cylinder 
Combination  Puni])  Hose  and  Chemical  Car  for  the 
use  of  the  Fire  Department;  that  the  city  council 
authorized  said  Committee  to  secure  bids  for  same; 
that  said  committee  secured  bids  and  re])orte(l  the 
same  to  the  city  council  recjuesting  authoi'ization  to 
purchase  from  the  plaintiff  herein  said  a])])aratus 
u])on  tlie  terms  as  therein  mentioned  and  to  enter 
into  a  conti'act  with  the  ]>laintiff  herein  to  carry  out 
said  ])ui-[)()ses:  that  the  common  council  granted  to 
said  committee  said  authority;  that  thereaftei*  ])ur- 
suant  to  said  authority  a  contract  was  entered  int.) 


by  the  ])laintiff  and  by  the  City  of  Astoria  signed 
on  its  behalf  by  all  the  members  of  the  Fire  and 
"Water  Committee;  that  said  contract  is  set  out  in 
full  in  the  com])laint  and  among  other  things  pro- 
vides that  the  delivery  of  the  ap])aratus  shall  be 
made  on  cars  at  Astoria,  Oregon;  that  n])on  said 
contract  ])eing  executed  the  ])laintiff  immediately 
commenced  the  construction  of  said  a])])aratus  at  its 
factory  in  the  State  of  New  York  and  upon  its  com- 
pletion shi])))e(l  same  to  ])laintiff  addressed  to  the 
Fire  and  A\^ater  Committee  of  said  City  of  Astoria, 
Oregon.  That  same  was  received  by  said  Commit- 
tee and  tested;  and  that  the  committee  thereu])on  re- 
])orte(l  to  the  city  council  that  the  apparatus  met  all 
the  re(purements  of  the  contract  and  recommended 
the  ])assage  of  an  ordinance  providing  for  the  l)ay- 
ment  of  same;  that  the  I'eport  was  received  and  upon 
motion  same  was  ado])ted  by  the  council;  thereupon 
an  ordinance  was  introduced  providing  for  the  pay- 
ment of  same,  which  ordinance  was  duly  carried  but 
was  vetoed  by  the  JNIayor  of  the  city  and  which  veto 
WAS  afterwards  sustained;  that  upon  tlie  arrival  of 
the  fire  apparatus  in  the  city  of  Astoria  same  was 
tendered  to  defendant  and  delivered  to  it  at  its  fire 
headcpiarters;  that  the  plaintiff  herein  had  ])er- 
formed  all  the  j)rovisions,  and  stipulations  of  eon- 
tract  on  its  ])art  to  be  ])erforme(l,  but  that  the  de- 
fendant refused  to  accept  or  ])ay  for  said  aj)i)aratus, 
and  that  plaintiff  ])resented  its  claim  to  the  council 
for  payment,  which  claim  was  rejected.     This  com- 


plaint  was  challenged  by  demurrev,  and  after  arou- 
ment  tlie  demurrer  was  over-ruled  and  an  opinion  on 
tlie  demurrer  was  filed  herein  by  Wolverton,  Dis- 
trict Judo-e,  which  o]Mnion  is  found  in  the  Transcri])t 
of  Record,  pages  17,  18,  19,  20,  21.  Thereafter  the 
defendant  answered  said  complaint,  admitting  all 
tlie  allegations  set  forth  in  said  complaint,  and  made 
certain  denials  in  order  to  ])ut  in  issue  the  validity  of 
the  contract.  Thereui)on  plaintiff  asked  for  judg- 
ment on  the  pleadings  on  the  ground  that  the  an- 
swer of  defendant  did  not  raise  an  issue  of  fact, 
which  motion  was  duly  lieard  by  the  court,  the  de- 
fendant admitting  that  the  purjK)se  of  its  denial 
was  ''designated  and  intended  only  to  put  in  issue 
the  validity  of  the  contract  set  forth  in  the  com- 
plaint," and  the  learned  Judge  after  ai'gument  en- 
tered judgment  in  favor  of  plaintiff  as  ])rayed  for 
in  the  complaint,  which  judgment  is  found  on  ])ages 
25  and  26  in  the  Transcript  of  Record  and  to  re- 
verse which  plaintiff  in  error  has  sued  out  a  writ 
to  this  court. 


ARGUISIENT. 

VAIJDITV  OF  CONTRACT  ONLY  QUES- 
TION IX  ISSUE. 

The  first  coriteMtion  of  defendant  in  error  is  that 
the  eontract  is  vahd  and  l)indino'  npon  the  city  he- 
canse  under  the  charter  and  ordinance  passed  hy  the 
City  Council,  anotlier  method  is  provided  for  tlie 
])urchase  of  apparatus. 

The  defendant  in  error  is  in  perfect  accord  with 
the  })rinciples  as  set  forth  in  the  brief  of  plaintiff  in 
error,  namely,  "The  Charter  is  a  grant  of  power  and 
the  municipality  possesses  only  the  powers  which  its 
charters  cord'er  upon  it,  either  expressly  or  as  inci- 
dental to  the  execution  of  its  powers,"  and  further 
that  a  munici])al  cor});)ration  ])ossesses  and  exercises 
the  following  ])owers  and  no  others:  "First,  those 
granted  in  express  words;  second,  those  necessarily 
of  fairly  im])lied  in  and  incident  to  the  powers  ex- 
pressly granted;  thii'd,  those  essential  to  the  accom- 
])lishment  of  the  declared  objects  and  ])ur])oses  of 
the  corporation — not  simply  convenient  hut  indis- 
])ensible." 

These  are  fundamental  and  need  no  citation  of 
authorities  to  establish  them. 

The  provisions  of  the  charter  w3iich  are  found  in 
section  38,  grant  to  the  City  Council  all  powers  to 
carry  out  the  purposes  of  City  government  and 
among  others  is  "to  establish  and  maintain  a  fire  de- 


partment."  and  after  cnumeratiiio-  the  varitnis  ])()vv- 
ers  and  authority  vested  in  the  eity  council  provides, 
that  the  power  and  authority  given  to  the  council 
by  Section  38  "can  only  be  exercised  or  enforced  by 
ordinance,  unless  otherwise  provided."  In  ])ursu- 
ance  to  this  authority,  the  city  council  did  by  ordi- 
nance provide  for  the  creating  of  a  fire  department 
in  the  city,  and  further  provided  that  all  the  ])owers 
to  be  exercised  in  carrying  on  the  fire  department 
including  the  ])urchase  of  all  supplies  for  the  fire 
department  should  be  exercised  by  and  through  a 
Fire  and  Water  Committee.  The  Fire  and  Water 
Committee  were  named  by  the  city  council  and  were 
in  the  active  control  of  the  fire  department  and  in 
the  exercise  of  their  duties  as  members  of  such  Fire 
and  Water  Committee  when  the  ])laintiff  herein  hud 
his  dealings  and  made  his  contract  with  the  city.  The 
contract  was  finally  entered  into  and  signed  by  the 
])arties  in  strict  accordance  with  the  method  pro- 
vided for  in  the  ordinance.  At  all  times  this  com- 
mittee acted  under  the  instructions  of  the  city  coun- 
cil, reported  to  it  regularly  and  received  from  it 
its  directions,  and  followed  the  methods  ))ointed  out. 
It  is  well  settled  that  where  the  general  meth'jd  is 
pointed  out  by  the  charter  and  special  powers  con- 
ferred in  the  charter,  that  any  action  on  the  |)art  of 
the  city  whereby  it  employed  the  special  power  would 
be  valid  and  binding  upon  the  city.  This  construc- 
tion has  been  u])hel(l  by  the  Su})reme  Court  of  the 
State  of  Oregon  and  has  the  approval  of  AV()lvert;)n. 
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District  Judge,  wlio  in  the  opinion  filed  lierein  on 
the  demurrer  uses  this  language: 

"It  is  objected  to  the  validity  of  the  contract 
that  its  execution  on  the  })art  of  the  city  was  not  au- 
thorized in  conformity  with  the  requirements  of  sec- 
tion 124  of  the  Charter." 

It  is  an  analogous  case  in  the  Supreme  Court  of 
the  State  of  Oregon,  wherein  it  was  sought  to  have 
a]:)])lied  to  the  identical  provision  in  bar  for  a  recov- 
ery on  contract  with  the  eity,  the  court  held  that  as 
the  Charter  had  conferred  special  power  upon  the 
Common  Council  touching  the  subject  matter  of  the 
contract  the  more  general  ])rovisions  was  without 
obligation. 

Beers  vs.  Dalles  City,  10  Ore.  ;3.34;  there  it  was 
said : 

"The  Council  luiving  full  i)ower  over  the  subject 
may  exercise  it  in  any  manner  that  may  be  most 

Ihis  especially  applies  m  this  case  where  the 
contract  for  fire  apparatus  was  wlithin  the  object 
of  the  creation  of  the  corporation.  The  same  doc- 
trine has  been  u])held  by  this  court  in  City  of  Forsyth 
vs.  Crellin,  Xo.  210  Fed.  83.5,  wherein  the  court 
through  Wolverton,  District  Judge,  uses  the  follow- 
ing language : 

"Thus  is  ])rovi(le(l  a  specific  method  by  whicji  the 
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city  may  not  only  secin'e  the  work  to  })e  done,  bnt 
may  obligate  itself  to  compensate  the  contractors 
for  doing  tlie  work,"  and  fnrther  in  this  same  case 
uses  this  language :  "Upon  the  other  hand,  it  would 
seem  a  contractor  would  })e  entitled  to  his  pay  in 
pursuance  also  of  the  sti})ulations  in  the  contract. 
The  method  thus  prescribed  in  entering  into  a  con- 
tract of  the  kind  is  complete  within  itself,  and  it 
would  seem  that  no  other  conditions  were  designed 
to  be  inij)osed,  either  u])()n  the  city  or  upon  the  con- 
tractor to  entitle  the  latter  to  his  c()m])ensati()n  in 
accordance  with  the  sti})ulations  of  tlie  contract 
wliich  the  law  specifically  empowers  and  authorizes 
the  parties  to  make." 

The  coxtkac  t  in  j'his  cask  was  xkitiiku  tiov- 

EKNMENTAL  OR  LEGISLATIVE,  lUTT   PROPIUETAKY. 

If  by  legislative  power  the  plaintiff  in  ei'ror 
means  the  exercise  of  its  governmental  functions,  we 
are  in  ])erfect  accord  with  it  on  tliat  subject,  but  we 
do  not  concui-  in  the  view  that  the  execution  of  a  con- 
tract for  the  purpose  of  furnishing  fire  a])])aratus 
for  the  fire  de[)artment  of  a  city  is  the  exercise  of  a 
govei'imiental  })()wer,  but  on  the  contrary  is  pr()])rie- 
tary  and  foi-  tlie  purpose  of  the  private  advanta-Je 
of  all  inhabitants  of  the  municipality.  An  examina- 
tion of  the  authorities  cited  in  the  Brief  of  I'laintiff 
in  error  on  this  subject  will  disclose  the  fact  that  in 
those  cases  where  the  contract  was  held  invalid,  the 
council  failed  to  take  the  jurisdictional  ste[)s  ])ro- 
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vided  for  in  the  cliai'ter.  These  jurisdictional  mat- 
ters are  held  to  be  mandatory  and  consequently  in 
those  cases  where  the  council  failed  to  follow  the 
mandate  of  the  charter  the  contracts  could  not  be 
enl'orced. 

A  distinction  is  made  between  the  exercise  by  a 
city  of  its  powers;  one  of  which  is  governmental  and 
the  other  proprietary.  The  doctrine  is  well  stated 
in  the  case  of  First  National  Bank  vs.  Kmmetsburg, 
157  la.  555,  same  case  rei)orte(l  in  L.  1{.  A.  1915 — 
At  page  982  as  follows: 

"It  seems  to  be  correctly  held  generally  that  a 
city  has  two  classes  of  powers,  which  have  been 
stated  as  follows:  "A  city  has  two  classes  of  pow- 
ers, the  one  legislative,  public,  governmental,  in  the 
exercise  of  which  it  is  a  sovereignty  and  governs  its 
people;  the  other,  ])r()])rietary,  quasi  })rivate,  con- 
ferred upon  it,  not  for  the  purjjose  of  governing  its 
people,  but  for  the  pi'ivate  advantage  of  the  inhabi- 
tants of  the  city  and  of  the  city  itself  as  a  legal  j per- 
sonality. In  the  exercise  of  the  powers  of  the  former 
class,  it  is  governed  by  the  rule  here  invoked.  In 
their  exercise  it  is  ruling  its  people,  and  is  bound  to 
transmit  its  powei's  of  government  to  its  successive 
sets  of  officers,  unim])aired.  15ut  in  the  exercise  of 
the  powers  of  the  latter  class,  it  is  controlled  by  no 
such  rule,  because  it  is  acting  and  contracting  for 
the  private  ])enefit  of  itseli*  and  its  inhalHtants,  and  it 
may  exercise  the  business  powers  conferred  ujjon  it 
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ill  the  same  way,  and  in  tlieir  exereise  it  is  to  be  gov- 
erned by  the  same  rules,  that  govern  a  private  indi- 
vidual or  corporation."  Illinois  Trust  &  Sav.  Bank 
vs.  Arkansas  City,  84  I..  R.  A.  ,518,  22  CCA  171, 
40  U.  S.  App.  257,  76  Fed.  271,  Southern  Bell  Tel- 
ephone &  Teleg.  Co.  vs.  Mobile  (C.  C.)  162  Fed. 
523;  Winona  vs.  Botzet,  23  L.  R.  A.  (X.  S.)  204, 
94  C.  C.  A.  563,  169  Fed.  322,  21  Am.  Neg.  Rep. 
445. 

The  dual  eharaeter  of  municipal  corj)oratioivs 
has  already  been  distinctly  recognized  by  this  court, 
and  we  have  in  effect  at  least  directly  adopted  the 
rule  stated  in  the  (juotation  from  the  Illinois  Sav. 
Baidv  case.  wState  ex  rel.  ^Vhil:e  vs.  Barker,  116 
Iowa,  96,  57  I..  R.  A.  244,  94  Am.  St.  Re)).  222,  89 
N.  W.  204,  and  cases  there  cited.  But  the  last  cited 
case  does  not  stand  alone  among  our  decisions  as  a 
recognition  of  the  rule." 

The  same  doctrine  is  recognized  ifi  the  Oregon 
case  above  cited  and  a])proved  by  Wolverton,  l)is- 
ti'ict  Judge,  in  his  ()])iiii<)n  filed  herein.  In  that 
case  upon  ])etition  foi-  i-ehearing.  Judge  Strahan,  in 
denying  the  ])etitit)n,  used  the  following  language: 
"On  the  second  ])()int  presented  by  the  ])etition  I 
think  that  the  construction  placed  u])()n  sectiou  128 
must  be  adhered  to.  Any  othei-  would  I'cndei-  it  ex- 
ceedingly difficult  and  inconvenient  to  conduct  the 
affairs  of  the  city.  The  Common  Council  would  be 
comi)elled  to  devote  mnrc  of  its  time  to  the  consid- 
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eratioM  and  ])assage  of  a  great  many  useless  oi'di- 
nances  of  no  practical  utility  on  subjects  where  the 
business  is  now  usually  conducted  under  the  direct 
supervision  of  the  council  or  a  committee  thereof." 
In  the  case  at  bar,  the  City  Council  and  the  Fire 
and  Water  Committee  were  not  enacting  any  laws 
for  governmental  purposes,  but  on  the  contrary, 
the  contract  was  one  of  ])roprietary  interest,  and  un- 
der the  authority  above  cited  and  the  contract  made 
by  a  committee  having  the  matter  in  charge  within 
the  general  scope  of  the  powers  of  the  city  govern- 
ment is  held  binding  and  valid  against  the  city. 

The  City  is  estopped  to  question  the  valid- 
ity OF  the  contract. 

The  defendant  in  error  also  contends  in  this 
action  that  the  city  is  estopped  from  (juestioning  the 
validity  of  the  contract  and  the  acts  of  its  committee 
under  its  direction  and  authority.  In  res])ect  to  the 
actions  concerning  which  a  city  may  be  estop})ed 
there  are  also  two  classes  of  cases  referred  to  by  tlie 
authorities  under  the  cjuestion  of  ultra  vires. 

\Vhere  tlie  contract  is  of  such  a  nature  as  comes 
within  the  purposes  of  the  creation  of  the  corpora- 
tion and  is  expressly  provided  for  in  the  charter, 
the  corporation  is  bound  by  the  same  rules  as  gov- 
ern private  corporation.  We  cannot  sanction  the 
doctrine  laid  down  in  plaintiff's  brief  that  under 
these  circumstances  this  is  not  a  question  of  ''justice 
and  good  conscience,"  es])ecially  since  the  conti'act 
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does  not  violate  any  (luestion  of  ])iil)lic  policy  and 
there  is  no  })rohibition  against  it,  but  maintain  tliat 
'the  municipahty  is  bound  by  the  same  rules  as  other 
corporations  and  should  not  be  allowed  to  induce  a 
party  to  ex^^end  money  and  perform  his  ])art  of  the 
contract  and  escape  its  liability.  And  in  this  respect, 
we  ])refer  to  agree  with  the  o])inion  filed  by  Wol- 
verton,  District  Judge  herein,  that  ''justice  and  good 
conscience"  have  material  l)earing  on  the  matter. 

In  the  case  of  Bell  vs.  Kirkland,  102  ^Slinn.  2MI, 
reported  in  120  Am.  St.  Rep.  621,  the  court  elabor- 
ately reviews  the  question  of  ultra  vires  and  the  dis- 
tinction between  acts  of  a  municipality  which  are  be- 
yond its  power  and  those  informally  done  l)ut  within 
its  power,  and  we  cpiote  from  this  case  as  follows  in 
120  Am.  St.  Re]).  i)ages  030-631. 

"There  is  good  authority  to  the  effect  that  where 
the  act  of  a  corporation  is  done  with  i)ower  to  do  it, 
but  with  )ut  the  formality  j)rescribe(l  for  the  execu- 
tion of  the  i)()wer  persons  dealing  with  the  com])any 
are  not  bound  to  do  more  than  to  asL'crtain  that  the 
power  to  do  the  proposed  act  exists:  5  Thompson  on 
Corporations,  5978;  2  IVIorawetz  on  Private  Cor- 
])orations,  Sees.  678-686.  Allen  J.,  in  Moore  vs 
Mayor,  73  X.  V.  238,  21  Am.  Rep.  134.,  said:  "Per- 
sons dealing  witli  cor])()rations  in  ivspect  t  )  a  matter 
within  the  general  scope  of  the  ])()wers  of  the  city 
government  need  not  go  behind  the  doings  of  the 
conmion  council,  a])parently    regular,    to    inquire 
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after  prelimiiiaiT  or  extrinsic  irregularities 
It  is  indispensable  to  any  crovernment,  state  or  mu- 
nicipal, that  full  faith  and  credit  be  given  to  the 
acts  of  the  governing  body,  and  tliat  individuals  hav- 
ing occasion  to  deal  with  agents  of  the  government 
shr)uld  be  ])ermitted  to  regard  the  acts  of  the  gov- 
ernment valid  in  the  absence  of  any  apparent  defect, 
either  in  the  power  or  the  manner  of  its  exercise.  If 
the  act  is  not  within  the  general  powers  of  the  munic- 
ipality or  its  governing  body,  the  case  would  be  dif- 
ferent, for  everyone  dealing  with  the  agents  of  the 
municipality  is  bound  to  know  the  limits  of  that 
power.  It  is  not  allowal)le,  however,  for  a  munici- 
pal corj)oration  to  per])eti'ate  a  fraud  upon  those 
contracting  with  it  upon  the  faith  of  its  laws  and 
ordinances,  aj)parently  valid  and  re])resented  as 
such,  by  repudiating  them  u])on  the  allegation  of 
some  technical  and  formal  irregularity  in  their  adop- 
tion, an  omission  of  some  collateral  act,  some  for- 
mality presci'ibed  by  statute,  not  of  the  substance  of 
the  powei'  or  jurisdictional  in  its  character."  That 
leading  case  and  this  doctrine  ap])roved  by  this  court 
in  Bradley  vs.  Village  of  AVest  Duluth,  45  ^Nlinn. 
-4,  47,  X.  W.  !()().  And  see  Brownell  vs  Town  of 
Greenwich,  144  X.  Y.  518,  22  X".  E.  24,  L.  R.  A. 
()85;  Ohio  and  X.  R.  R.  Co.  vs.  ^McCarthy,  OO  U. 
S.  285,  24  I..  FaI  013,  INIiners  D.  Co.  vs.  Zellerbach, 
87  Cal.  548.  99  Am.  Dec.  800;  Green's  Brice's  Ul- 
tra Vires,  87  and  note,  A.  P.  500;  5  Thom])S()n  on 
Corporations,  Sec.  5907." 
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In  this  case  there  can  he  no  question  as  tt)  tlie  fact 
that  not  only  had  the  city  council  full  authority  in  its 
charter  to  provide  for  and  maintain  a  fire  depart- 
ment, hut  to  ai)point  a  committee  in  charge  thereof, 
hut  that  such  a  de])artment  was  a  necessary  and 
proper  one  for  the  municipality  to  carry  on  and 
comes  within  the  full  scope  of  its  ])urposes.  And  in 
the  leadino-  case  of  Hitchcock  vs.  Galveston,  9()  \L 
S.,  pa(>'e  341,  the  opinioji  was  delivered  hy  ^Ir.  Jus- 
tice Strong. 

In  that  case,  the  city  having  the  power  to  make 
contracts  for  the  improvement  of  sidewalks  ordered 
the  contract  to  he  entered  into  on  hehalf  of  the  city 
hy  the  Mayor  and  the  Chairman  of  the  Committee 
on  Streets  and  Alleys,  and  it  was  contended  that 
this  contract  was  not  valid  and  hinding  on  the  city, 
and  in  answer  to  this  contention.  Judge  Strong  says: 
"And  if  the  City  Council  had  lawful  auth;)rity  to 
construct  the  sidewalks,  involved  in  it  was  the  right 
of  the  Mayor  and  the  Chairman  of  the  Committee 
on  Streets  and  iVUevs  to  make  a  contract  on  hehalf 
of  the  city  for  doing  the  work.  AVe  s{)end  no  time 
in  vindicating  this  proposition."  In  the  same  case 
on  the  doctrine  of  esto])])el  Judge  Strong  approves 
the  rule  laid  down  in  Stati^  Hd.  of  Agricul.  vs.  Citi- 
zens' St.  U.  Co.  47,  Ind.  407  in  an  action  against  a 
muni['i])al  cor])()ration  as  follows:  "Although  thei-e 
may  he  a  defect  of  power  in  a  cor])orati()n  to  make  a 
contract,  yet  if  a  contract  made  hy  it  is  not  in  viola- 
tion of  its  charter  or  of  any  statute  prohihiting  it. 
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and  tile  corporation  lias  by  its  promise  induced  a 
jjarty  relying  on  the  promise  and  in  execution  of  the 
contract  to  expend  money  and  perform  his  part 
thereof,  the  c:)i'poratit)n  is  liable  on  the  contract." 

In  the  case  at  bar  as  to  the  estoppel,  it  will  be  re- 
membered that  the  city  not  only  authorized  the  com- 
mittee to  enter  into  the  contract,  but  called  attentioji 
to  the  fact  that  it  had  money  on  hand  from  the  levy 
of  the  |)ri()r  year  to  ])ay  for  this  engine,  it  not  oidy 
stood  l)y  and  allowed  the  plaintiff  to  have  the  engine 
manufactured  in  its  factory  in  New  York,  but  when 
it  reached  Astoria  had  it  tested  and  found  it  an- 
swered all  the  requirements  of  the  contract  and  spec- 
ifications, so  that  on  this  branch  of  the  case,  both  as 
t;)  the  ])ower  of  the  committee  to  enter  into  the  con- 
tr:ict  and  what  was  done  under  it  we  again  call  at- 
tention to  the  language  of  Wolverton,  District 
Judge,  in  the  o])ini()n  of  the  demurrer  filed  herein 
as  follows: 

''In  the  ])resent  case,  the  Fire  Department  was 
created  by  ordinance  and  the  common  council  was 
proceeding  in  pursuance  of  its  special  authority  to 
create  a  fire  department  and  to  ])rovide  engines  and 
other  apparatus  therefor  wherein  it  authorized  the 
execution  ])y  the  committee  of  the  contract  in  ques- 
tion, and  1  am  impressed  in  the  light  of  the  case  of 
Beers  vs.  Dalles  City,  supra,  that  the  contract  is 
legal  and  binding  u])on  the  city  and  so  hold. 
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In  the  complaint,  it  appears  tliat  in  reliance  n])on 
the  contract  the  plaintiff  constructed  the  apparatus 
in  New  York  and  shipped  it  to  Astoria,  where  it  was 
duly  tested  hy  the  Committee  and  found  to  be  up  to 
the  requirements  of  the  contract,  so  that  in  justice 
and  good  conscience  the  city  ought  to  pa}^  the  stipu- 
lated purchase  price." 

If  therefore,  the  contract  is  "legal  and  binding" 
and  "the  city  in  justice  and  good  conscience  ought  to 
pay  the  stipulated  purchase  price,"  the  judgment  of 
the  lower  court  should  be  sustained. 

Respectfully  submitted, 

FULTON  &  BOWERMAN, 
BERXSTEIX  &  COHEN, 
Attorneys  for  Defendant  in  Error. 
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In  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

M.  A.  MILLER,  Collector  of  Internal  Revenue  of  the 
United  States  for  the  District  of  Oregon,  and 
DAVID  M.  DUNNE, 

Plaintiffs  in  Error, 

vs. 

SNAKE  RIVER  VALLEY  RAILROAD  COM- 
PANY, a  Corporation, 

Defendant  in  Error. 

Names  and  Addresses  of  the  Attorneys  of  Record. 

CLARENCE  L.  REAMES,  United  States  Attorney, 
and  EVERETT  A.  JOHNSON,  Assistant  United 
States  Attorney,  Portland,  Oregon,  for  the 
Plaintiffs  in  Error. 

W.  W.  COTTON,  A.  C.  SPENCER,  and  W.  A.  ROB- 
BINS,  Wells  Fargo  Building,  Portland,  Oregon, 
for  the  Defendant  in  Error. 


In  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

No.  6338. 

SNAKE  RIVER  VALLEY  RAILROAD  COM- 
PANY, a  Corporation, 

Plaintiff, 

vs. 

M.  A.  MILLER,  Collector  of  Internal  Revenue  of  the 
United  States  for  the  District  of  Oregon,  and 
DAVID  M.  DUNNE, 

Defendants. 


2  M.  A.  Miller  et  al.  vs. 

Citation  on  Writ  of  Error. 

United  States  of  America, 
Ninth  Judicial  Circuit, — ss. 

To  Snake  River  Valley  Railroad  Company,  a  Cor- 
poration, Plaintiff  Above  Named  and  Defendant 
in  Error,  and  to  Attorneys  for  said  Railroad 
Company,  Greeting: 
You  are  hereby  cited  and  admonished  to  be  and 
appear  before  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  at  San  Francisco,  Cali- 
fornia, within  thirty  days  from  the  date  hereof,  pur- 
suant to  a  writ  of  error  filed  in  the  office  of  the  clerk 
of  the  District  Court  of  the  United  States,  for  the 
district  of  Oregon,  wherein  the  above-named  defend- 
ants M.  A.  Miller,  Collector  of  Internal  Revenue  of 
the  United  iStates,  for  the  District  of  Oregon,  and 
David  M.  Dunne,  are  plaintiffs  in  error,  and  the 
Snake  River  Valley  Railroad  Company,  a  corpora- 
tion, is  defendant  in  error,  to  show  cause,  if  any  there 
be,  why  the  judgment  in  the  said  writ  of  error  men- 
tioned should  not  be  corrected  and  speedy  justice 
done  to  the  parties  in  that  behalf.     [1*] 

WITNESS,  the  Honorable  R.  S.  BEAN,  District 
Judge  of  the  United  States  at  Portland,  within  said 
circuit,  this  15th  day  of  March,  1915. 

R.  S.  BEAN, 
United  States  District  Judge.     [2] 

United  States  of  America, 
District  of  Oregon, — ss. 

Service  of  the  foregoing  citation  on  writ  of  error, 

*Page-nuraber  appearing  at  foot  of  page  of  original  certified  Record. 


Snake  Eiver  Valley  R.  E.  Co.  3 

by  receipt  of  coiDy  thereof  duly  certified  to  by  E.  A. 
Johnson,  Attorney  for  the  above-entitled  defendants, 
together  with  similar  copy  of  petition  for  writ  of 
error,  order  allowing  writ  of  error,  assignment  of 
errors,  and  writ  of  error,  is  hereby  admitted  at  Port- 
land, Oregon,  this  15th  day  of  March,  1915. 

W.  A.  BOBBINS, 
Of  Counsel  for  Snake  River  Valley  Railroad  Corn- 
pan}',  Defendant  in  Error.     [3] 

[Endorsed] :  No.  6338.  In  the  District  Court  of 
the  United  States  for  the  District  of  Oregon.  Snake 
River  Valley  Railroad  Company,  a  Corporation, 
Plaintiff,  vs.  M.  A.  Miller,  Collector  of  Internal  Rev- 
enue of  the  United  States,  for  the  District  of  Oregon, 
and  David  M.  Dunne,  Defendants.  Citation  on  Writ 
of  Error.  Filed  March  15,  1915.  G.  H.  Marsh, 
Clerk.     [4] 


In  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

No.  6338. 

SNAKE  RIVER  VALLEY  RAILROAD  COM- 
PANY, a  Corporation, 

Plaintiff, 

vs. 

M.  A.  MILLER,  Collector  of  Internal  Revenue  of  the 
United  States  for  the  District  of  Oregon,  and 
DAVID  M.  DUNNE, 

Defendants. 


M.  A.  Miller  et  al.  vs. 


Writ  of  Error. 

United  States  of  America, 
Ninth  Judicial  District, — ss. 

The  President  of  the  United  States,  to  the  Honorable 
Judges  of  the  District  Court  of  the  United 
States,  for  the  District  of  Oregon,  Greeting: 
Because  in  the  record  and  proceedings,  as  also  in 
the  rendition  of  the  judgment  of  a  plea  which  is  in 
the  above-entitled  District  Court,  and  before  you,  or 
some  of  you,  between  the  iSnake  River  Valley  Rail- 
road Company,  a  corporation,  plaintiff,  and  M.  A. 
Miller,  Collector  of  Internal  Revenue  of  the  United 
States,  for  the  District  of  Oregon,  and  David  M. 
Dunne,  defendants,  a  manifest  error  has  happened  to 
the  great  damage  of  the  said  defendants  as  by  their 
petition  and  assignment  of  error  hereinbefore  filed, 
we  being  willing  that  error,  if  any  has  been,  should 
be  duly  corrected  and  full  and  speedy  [5]  justice 
done  to  the  parties  aforesaid,  in  this  behalf  do  com- 
mand you,  if  judgment  be  therein  given,  that  then 
and  under  your  seal  distinctly  and  openly,  you  send 
the  record  and  proceedings,  aforesaid,  with  the 
things  concerning  the  same  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit,  together 
with  this  writ,  so  that  you  have  the  same  at  San 
Francisco,  in  said  Circuit  on  the  1st  day  of  April, 
1915,  in  the  said  Circuit  Court  of  Appeals  to  be 
then  and  there  held,  that  the  record  and  proceed- 
ings, aforesaid,  being  inspected,  the  said  Circuit 
Court  of  Appeals  may  cause  further  to  be  done 
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therein  to  correct  that  error,  what  of  right,  and  ac- 
cording to  the  laws  and  customs  of  the  United 
States,  should  be  done. 

WITNESS  the  Honorable  EDWARD  D.  WHITE, 
Chief  Justice  of  the  United  States,  this  15th  day  of 
March,  A.  D.  1915. 

[Seal].  Attest:  G.  H.  MARSH, 

Clerk  of  the  District  Court  of  the  United  States  for 
the  District  of  Oregon.     [6] 

[Endorsed] :  No. .  In  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit.  Snake 
River  Valley  Railroad  Company,  a  Corporation, 
Plaintiff,  vs.  M.  A.  Miller,  Collector  of  Internal  Rev- 
enue of  the  United  States,  for  the  District  of  Oregon, 
and  David  M.  Dunne,  Defendants.  Writ  of  Error. 
Filed  March  15,  1915.  G.  H.  Marsh,  Clerk  United 
States  District  Court,  District  of  Oregon.     [7] 


In  the  District  Court  of  the   United  States  for  the 
District  of  Oregon, 

March  Term,  1914. 
BE  IT  REMEMBERED,  That  on  the  6th  day  of 
March,  1914,  there  was  duly  filed  in  the  District 
Court  of  the  United  States  for  the  District  of  Oregon, 
a  Complaint,  in  words  and  figures  as  follows,  to  wit : 
[8] 
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In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

No.  6338. 

SNAKE  RIVER  VALLEY  RAILROAD  COM- 
PANY, a  Corporation, 

Plaintiff, 

vs. 

M.  A.  MILLER,  Collector  of  Internal  Revenue  of  the 
United  States  for  the  District  of  Oregon,  and 
DAVID  M.  DUNNE, 

Defendant. 

Complaint. 

Comes  now  the  Snake  River  Valley  Railroad  Com- 
pany, the  plaintiff  above-named,  and  for  cause  of 
action  against  the  above-named  defendants,  alleges: 

I. 

That  the  plaintiff  on  and  prior  and  subsequent  to 
June  27,  1911,  was  a  corporation  duly  organized  and 
existing  under  the  laws  of  the  State  of  Oregon,  and 
the  owner  of  a  line  of  railroad  extending  from  Wal- 
lula,  Washington,  in  a  general  northeasterly  direc- 
tion to  the  town  of  Grange  City  in  said  State. 

II. 

That  the  defendant,  M.  A.  Miller,  was  on  and  sub- 
sequent to  August  16,  1913,  and  is  now  the  duly  ap- 
pointed and  acting  Collector  of  Internal  Revenue  of 
the  United  States  for  the  District  of  Oregon;  and  that 
defendant,  David  M.  Dunne,  was  prior  to  August  16, 
1913,  the  duly  appointed  and  acting  Collector  of  In- 
ternal Revenue  of  the  United  States  for  the  District 
of  Oregon. 
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III. 

This  plaintiff  herein  on  the  29th  day  of  June,  1907, 
leased  to  The  Oregon  Railroad  and  Navigation  Com- 
pany its  entire  railroad  and  all  property  connected 
therewith,  and  same  was  turned  [9]  over  to  the 
Oregon  Railroad  and  Navigation  Company  and  since 
said  date  has  been  operated  by  The  Oregon  Railroad 
and  Navigation  Company  and  its  successor  in  inter- 
est, the  Oregon- Washington  Railroad  &  Navigation 
Company;  and  the  plaintiff  has  not  since  said  date 
carried  on  any  business  in  connection  with  the  op- 
eration of  said  railroad  and  has  not  been  engaged  in 
doing  or  carrying  on  any  business  whatsoever,  ex- 
cept the  business  of  owning  the  property,  maintain- 
ing the  investment,  collecting  the  income  and  divid- 
ing it  among  its  stockholders. 

IV. 

That  notwithstanding  the  fact  that  the  plaintiff 
has  not  since  June  29,  1907,  been  engaged  in  or  do- 
ing business  in  any  manner  whatsoever,  except  as 
above  set  forth,  the  defendant,  David  M.  Dunne,  as 
Collector  of  Internal  Revenue  of  the  United  States 
for  the  District  of  Oregon,  wrongfully  and  illegally 
exacted  and  collected  from  the  plaintiff,  under  color 
of  the  provisions  of  Section  38  of  an  Act  of  Congress 
of  the  United  States,  approved  August  5,  1909,  en- 
titled, "An  Act  to  provide  revenue,  equalize  duties 
and  encourage  the  industries  of  the  United  States 
and  for  other  purposes,"  and  demanded  and  required 
the  plaintiff  to  involuntarily  and  under  duress  and 
compulsion  pay  to  him  on  the  27th  day  of  June, 
1911,  as  Collector  of  Internal  Revenue  of  the  United 
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States  for  the  District  of  Oregon,  the  sum  of  $870.70, 
as  special  excise  taxes  for  the  year  ending  June  30, 
1911.  That  at  said  time  and  place  plaintiff  served 
written  notices  upon  defendant,  David  M.  Dunne, 
that  said  payment  was  made  under  duress  and  com- 
pulsion and  under  protest,  solely  for  the  purpose  of 
avoiding  the  imposition  of  the  penalties  in  said  act 
provided,  and  the  restraint  of  its  goods,  chattels  and 
effects,  reserving  all  its  rights  to  recover  said  amount 
so  illegally  and  erroneously  assessed  and  collected, 
and  that  the  assessment  of  said  tax  was  illegal  and 
void  as  against  the  plaintiff. 

V. 
That  thereafter  and  on  the  2d  day  of  May,  1913, 
the  plaintiff  [10]  herein  presented  and  delivered 
to  David  M.  Dunne,  as  Collector  of  Internal  Revenue 
of  the  United  States  for  the  District  of  Oregon,  for 
transmission  to  the  Commissioner  of  Internal  Rev- 
enue of  the  United  States  at  Washington,  D.  C,  its 
appeal  to  said  commissioner  in  the  forai  and  manner 
required  by  law,  and  the  regulations  of  the  secretary 
of  the  treasury  of  the  United  States,  established  in 
pursuance  thereof.  That  thereafter  and  on  or  about 
the  26th  day  of  June,  1913,  said  Commissioner  of 
Internal  Revenue  and  defendant,  David  M.  Dunne, 
as  collector,  notified  this  plaintiff  that  it  would  be 
necessary  for  the  claimant  to  funiish  additional  in- 
formation in  connection  with  said  application  for 
refund;  that  thereafter  the  plaintiff  complied  with 
said  request  and  furnished  said  additional  informa- 
tion to  David  M.  Dunne,  as  collector,  and  to  the  Com- 
missioner of  Internal  Revenue;  and  thereafter  and 
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on  or  about  the  21st  day  of  November,  1913,  said 
Commissioner  of  Internal  Revenue  rejected  and  dis- 
allowed said  appeal.  And  said  defendant,  M.  A. 
Miller,  as  Collector  of  Internal  Revenue,  and  defend- 
ant, David  M.  Dunne,  as  former  Collector  of  Inter- 
nal Revenue,  to  whom  said  money  was  paid,  by 
reason  of  the  disallowance  and  rejection  of  said  ap- 
peal and  application  for  refund  by  the  Commissioner 
of  Internal  Revenue,  refused  and  still  refuse  to  re- 
fund to  this  plaintiff  the  whole  or  any  part  of  said 
taxes  so  wrongfully  and  illegally  exacted  and  col- 
lected from  this  plaintiff. 

WHEREFORE,  plaintiff  demands  judgment 
against  the  defendants  for  the  sum  of  Eight  Hundred 
Seventy  and  70/100  (780.70)  Dollars,  together  with 
interest  thereon  from  June  27th,  1911,  and  for  its 
costs  and  disbursements  herein. 

W.  W.  COTTON, 
A.  C.  SPENCER, 
W.  A,  ROBBINS, 
Attorneys  for  Plaintiff.     [11] 

United  States  of  America, 
District  of  Oregon, 
County  of  Multnomah, — ss. 

J.  P.  0  'Brien,  being  first  duly  sw^orn,  on  oath  de- 
poses and  says :  That  he  is  vice-president  of  the  Snake 
River  Valley  Railroad  Company,  the  plaintiff  herein; 
that  he  has  read  the  foregoing  complaint,  knows  the 
contents  thereof,  and  the  same  is  true  as  he  verily 
believes. 

J.  P.  O'BRIEN. 


10  M.A.  Miller  et  al.  vs. 

Subscribed  and  sworn  to  before  me  this  6tli  day  of 
March,  A.  D.  1914. 

[Seal]  T.  M.  SCOTT, 

Notary  Public  for  Oregon. 
Filed  March  6,  1914.    A.  M.  Cannon,  Clerk.     [12] 


And  afterwards,  to  wit,  on  the  5th  day  of  June,  1914 
there  was  duly  filed  in  said  court  and  cause  an 
Answer,  in  words  and  figures  as  follows,  to  wit: 
[13] 

Come  now  the  above-named  defendants  and  for 
their  answer  to  the  complaint  of  plaintiff  hereinbe- 
fore filed,  admit,  deny  and  allege  as  follows : 

I. 

Answering  paragraph  one  of  plaintiff's  complaint, 
defendants  admit  that  on  and  prior  and  subsequent 
to  June  27,  1911,  plaintiff  was  a  corporation  duly  or- 
ganized and  existing  under  the  laws  of  the  State  of 
Oregon;  and  defendants  admit  that  on  and  for  some 
years  prior  to  the  date  of  December  23,  1910,  said 
plaintiff  corporation  was  the  owner  of  the  line  of  rail- 
road in  said  paragraph  one  of  said  complaint  de- 
scribed, but  defendants  deny  each  and  every  other 
allegation  in  said  paragraph  one  contained. 

II. 

Answering  paragraph  two  of  plaintiff's  complaint, 
defendants  admit  the  allegations  contained  therein 
and  all  thereof.     [14] 

III. 

Answering  paragraph  three  of  plaintiff's  com- 
plaint defendants  admit  that  on  the  date  therein  al- 
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leged,  plaintiff  leased  to  the  Oregon  Railroad  and 
Navigation   Company,   upon  the   terms   and  condi- 
tions in  said  lease  stated,  its  said  entire  railroad  and 
all  its   property   connected   therewith  and  ^Yith  the 
operation  thereof,  as  is  more  fully  set  forth  in  said 
lease,  a  copy  of  which  said  lease  from  plaintiff  to  said 
the  Oregon  Railroad  and  Navigation  Company,  with 
related  notices  and  agreement   for  the   termination 
thereof,  is  hereto  attached  and  marked  Exhibit  "A," 
and  by  reference  thereto  hereby  made  a  part  hereof ; 
and  defendants  admit  that  said  railroad  and  prop- 
erty in  said  lease  described,  was  turned  over  to  the 
Oregon   Railroad   and   Navigation     Company,    and 
since  said  date  and  until  the  sale  thereof,  has  been 
operated  by  the    Oregon   Railroad  and   Navigation 
Company  and  by  its  successor  in  interest,  the  Ore- 
gon-Washington Railroad  &  Navigation  Company, 
under  and  according  to  the  terms  of  said  lease  and 
not  otherwise,  and  after  said  sale  of  said  property, 
operated  by  said  companies  as  owners;  and  defend- 
ants admit  that  since  said  date  of  June  29,  1907,  and 
mitil  said  railroad  and  property  was  sold  by  plain- 
tiff, plaintiff  was  carrying  on  the  business  of  owning 
said    property,    maintaining    its    said    investment 
therein,  collecting  the  income  therefrom  and  divid- 
ing it  among  its  stockholders,  but   defendants  deny 
each  and  every  other  allegation  in  said  paragraph 
three  contained. 

IV. 
Answering   paragraph   four    of   plaintiff's   com- 
plaint, defendants  admit  that  the  defendant,  David 
M.  Dunne,  as  Collector  of  Internal  Revenue  of  the 
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United  States  for  the   District  of   Oregon,  exacted 
and  collected  from  the  plaintiff  under  color  of  the 
provisions  of  Section  38  of  the   Act  of  Congress  of 
the  United  States  approved  August  5,  1909,  entitled 
"An  Act  to  provide  revenue,  equalize  duties  and  en- 
courage the  industries  of  the     [15]     United  States 
and  for  other  purposes,"  and  demanded  and  required 
the  plaintiff  to  involuntarily  pay  to  him  on  said  27th 
day  of  June,  1911,  as  Collector  of  Internal  Revenue 
of  the  United  States  for  the  District  of  Oregon,  the 
sum  of  $870.70  as  special  excise   taxes  for  the  year 
ending  December  31,  1910;  and  defendants  admit 
that  at   said   time  and   place,  plaintiff  served  writ- 
ten notice  upon  defendant  David  M.  Dunne,  that  said 
payment  was  made  under  duress  and  compulsion  and 
under  protest,  and  for  the  purpose  of  avoiding  the 
imposition  of  the  penalties  in  said  act  provided,  and 
the  restraint  of  its  goods,  chattels  and  effects,  re- 
serving all  its   right  to   recover  said   amount  so  as- 
sessed and  collected,  but  defendants  deny  that  plain- 
tiff has  not  since  June  29,  1907,  been  engaged  in  or 
doing  business  in  any  manner  w^hatsoever,  except  as 
in  plaintiff's  complaint  thereinbefore  set  forth;  and 
defendants  further  deny  that  the  said  tax  so  by  said 
defendant  Dunne  assessed  and  collected  from  plain- 
tiffs, was  for  the  year  ending  June  30,  1911,  or  for 
any  year  other  than  the  year  beginning  January  1, 
1910,  and  ending  December  31,  1910 ;  and  defendants 
further  deny  that  the  said  tax  so  by  the  said  defend- 
ant Dunne  assessed  and  collected  from  plaintiff,  was 
wrongfully  or   illegally  or   erroneously   assessed  or 
collected,  and  deny  that  the  assessment  of  said  tax 
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was  illegal  or  void  as  against  this  plaintiff  as  is  by 
plaintiff  alleged  in  said  paragraph  four  of  said  com- 
plaint. 

V. 
Answering  paragraph  five  of  plaintiff's  complaint, 
defendants  admit  every  allegation  therein  contained, 
and  the  whole  thereof,  except  that  portion  of  said 
paragraph  five  contained  in  line  4  of  page  4  of  said 
complaint,  wherein  the  taxes  therein  mentioned  are 
referred  to  and  alleged  to  have  been  "wrongfully  and 
illegally"  exacted  and  collected  from  plaintiff,  but 
defendants  deny  that  the  collection  of  said  tax  and 
taxes,  and  the  taxes  so  assessed,  is  in  any  manner 
wrongful  or  illegal  as  alleged  in  said  paragraph  five, 
but  was  and  is  in  all  respects  rightful  and  in  accord- 
ance with  law.     ,[16] 

VI. 
Further  answering  the  complaint  of  plaintiff,  de- 
fendants allege  that  at  all  times  subsequent  to  date 
of  January  1,  1910,  and  to  and  including  the  23d  day 
of  December,  1910,  plaintiff  corporation  was  the 
owner  of  the  line  of  railroad  described  in  plaintiff's 
complaint,  together  with  the  rolling  stock  and  other 
equipment  necessary  to  the  ordinary  operation 
thereof,  and  maintained  the  general  offices  of  said 
corporation  in  the  city  of  Portland,  Oregon;  that 
during  all  of  said  times  and  dates,  plaintiff  main- 
tained its  corporate  existence  by  the  holding  of  stock- 
holder's  meetings,  and  the  election  thereat,  and  ap- 
pointment thereafter  to  its  various  offices,  of  cor- 
porate directors  and  officers;  that  during  said  time 
between  dates  of  January  1,  1910  and  December  23, 
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1910,  the  business  of  said  corporation  done  and 
transacted  by  it  and  by  its  said  officers  and  assist- 
ants, was  that  of  OT^^ling  the  said  property  and  main- 
taining its  investment  therein,  and  of  collecting  the 
income  and  rents  therefrom,  of  the  transfers  of  stock 
of  said  corporation,  and  the  management  of  the 
finances  and  invested  funds  thereof;  that  in  the 
course  of  the  business  of  said  corporation  of  main- 
taining its  said  investment,  it  became  and  was  neces- 
sary and  required  of  plaintiff,  by  and  under  the 
terms  of  said  lease  in  paragraph  three  of  this  de- 
fendant's answer  referred  to,  and  said  plaintiff  cor- 
poration did  at  various  times  between  said  dates  of 
January  1,  1910  and  December  23,  1910,  expend,  for 
the  improvement  and  betterment  of  plaintiff's  said 
railroad,  and  the  construction  in  connection  there- 
with by  plaintiff  company,  through  the  agency  of  its 
said  lessee,  of  new  warehouse,  railroad  tracks,  and 
other  railroad  tracks  connecting  plaintiff  company's 
line  with  the  line  and  road  of  the  North  Coast  Rail- 
road Company,  and  for  a  stock  and  cattle  passageway 
thereunder  or  thereover,  sums  aggregating  as  (ie- 
f  endants  believe  and  allege,  the  amount  of  Nine  Hun- 
dred and  fifty-five  and  78/100  Dollars,  and  which  said 
warehouse  track  and  connecting  track  and  cattle  pas- 
sagew^ay  were,  between  said  dates  of  January  1,  1910 
and  December  23,  1910,  so  by  plaintiff  constructed. 
[17] 

VII. 
That    between     said    last    mentioned    dates    of 
January  1,  1910  and  December  23,  1910,  it  was  de- 
termined by  the  stockholders  and  dfficers  and  di- 
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rectors  of  plaintiff  corporation  that  the  property  and 
railroad   of   plaintiff   should  be    sold  and   the  said 
lease  theretofore  made  for  same,  cancelled;  that  on 
the  said  23d  day  of  December,  1910,  and  in  the  course 
of  the  business  of  plaintiff  and  as  a  part  thereof,  the 
said  lease  was  by   plaintiff   cancelled   and  the  said 
railroad,  equipment  and  other  property  of  said  plain- 
tiff corporation  was  on  said  date,  by  plaintiff  sold 
and  conveyed  to  the  Oregon-Washington   Eailroad 
and  Navigation  Company  and  the  proceeds  of  such 
sale,  in  the  amount  of  Two  'Million,  Two  Hundred 
and  Sixty-five  Thousand  ($2,265,000)  Dollars,  were 
on  said  date  of  December  23, 1910,  received  by  plain- 
tiff ;  that  thereafter  and  prior  to  the  first  day  of  Jan- 
uary, 1911,  and  in  the  course  and  as  a  part  of  plaintiff 
company's  said  business,  plaintiff  company,  out  of 
the  proceeds  of  the  said  sale  of  its  said  property,  paid 
its  total  bonded  indebtedness,  in  the  amount  of  One 
Million  Five  Hundred  Thousand  ($1,500,000)  Dol- 
lars, and  retired  the  bonds  representing  the  same ; 
and  [that  thereafter  and  prior  to  the  first  day  of  Jan- 
uary, 1911,  and  in  the  course  and  as  a  part  of  plain- 
tiff company's  said  business,  plaintiff  company,  out 
of  the  proceeds  of  the  said  sale  of  its  said  property, 
repaid  to  the  Union  Pacific  Eailroad  Company,  con- 
struction advances  in  the  total  amount,  as  defendants 
believe  and  allege,  of  Nine  Thousand  Four  Hundred 
and  Sixty  and  22/100  ($9,460.22)  Dollars;  and  that 
thereafter  and  prior  to  the  first  day  of  January,  1911, 
and  in  the  course  and  as  a  part  of  plaintiff  company's 
said  business,  plaintiff  company,  out  of  the  proceeds 
of  said  sale  of  its  said  property,  repaid  to  the  Oregon 
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Railroad  and  Navigation  Company^  construction  ad- 
vances in  the  total  amount,  as  defendants  believe  and 
allege,  of  One  Thousand  One  Hundred  and  Forty- 
three  and  85/100  ($1,143.85)  Dollars;  and  that  dur- 
ing the  said  year  ,[18]  ending  December  31,  1910, 
plaintiff  corporation  did  in  the  course  of  its  said 
business,  pay  to  the  Secretary  of  State  of  the  State 
of  Oregon,  its  annual  corporate  license  taxes  required 
by  law,  and  that  in  the  maintenance  of  its  said  offices 
and  in  the  transaction  and  doing  as  aforesaid  of  its 
said  business,  plaintiff  corporation  carried  an  ac- 
count and  accounts  with  one  or  more  banks  and  bank- 
ing houses  in  said  city  of  Portland,  making  deposits 
of  money  from  time  to  time  therein  and  drawing  its 
checks  thereon  and  generally  during  said  time  doing 
all  such  acts  and  things  as  are  usually  and  necessarily 
incident  to  the  transaction  of  such  business  of  plain- 
tiff corporation  as  is  hereinbefore  alleged  and  set 
forth. 

VIII. 
That  at  all  the  times  between  said  dates  of  January 
1,  1910,  and  December  31,  1910,  plaintiff  corporation 
w^as  one  organized  for  profit  and  doing  business  as 
hereinbefore  alleged  in  the  States  of  Oregon,  Wash- 
ington and  Idaho,  and  having  a  corporate  stock 
represented  by  shares,  and  was  not  a  labor,  agricul- 
tural or  horticultural  organization  or  fraternal  bene- 
ficiary society,  order  or  association  operating  under 
the  lodge  system  and  providing  for  the  payment  of 
life,  sick,  accident,  or  other  benefits  to  the  members 
of  such  society,  order  or  association,  and  to  depend- 
ants of  such  members ;  nor  a  domestic  building  and 
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loan  association,  organized  and  operated  exclusively 
for  the  benefit  of  its  members ;  nor  a  corporation  nor 
an  association   organized  and  operated  exclusively 
for  religious,    charitable   or  educational  purposes; 
that  on  or  before  the  first  day  of  March,  1911,  as  re- 
quired by   law,  plaintiff   corporation  filed  with  de- 
fendant Dunne,  its  written  return  showing  a  net  in- 
come during  the  said  year  ending  December  31,  1910, 
of  the  sum  of  $92.070.00 ;  that  thereafter  said  defend- 
ant Dunne  as  Collector  of  Internal  Revenue  of  the 
United  States  for  the  District  of  Oregon,  assessed  to 
plaintiff  corporation,  a  tax  of  one  per  cent  of  all  of 
said  annual  net  income  over  and  above  the  sum  of 
Five  Thousand  Dollars     [19]     and  in  the  amount  as 
in  plaintiff's  complaint  alleged,  of  $870.70,  and  that 
the  said  tax  so  by  defendant  Dunne  assessed  to  and 
collected  from  plaintiff,  was  and  is  the  tax  mentioned 
in  plaintiff's  complaint  and  the  tax  for  which  recov- 
ery is  therein  sued ;  and  that  all  of  the  acts  and  things 
done  by  the  said  plaintiff  corporation   in  the   said 
transaction  of  its  said  business  as  hereinbefore  in  this 
answer  alleged,  were  done  by  plaintiff  in  accordance 
with  the  plaintiff's  corporate    rights    and    charter 
powers  and  privileges;  and  each  and  every  thereof 
were  wdthin  the  corporate  power  granted  by  the  State 
of  Oregon  to  plaintiff  in  its  said  charter. 

WHEREFORE,  defendants  having  fully  answered 
the  complaint  of  plaintiff,  pray  that  the  said  com- 
plaint may  be  dismissed,  with  the  costs  to  defendants. 

E.  A.  JOHNSON, 
Assistant  United  States  Attorney  and  Attorney  for 
Defendants.     [20] 
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United  States  of  America, 
District  of  Oregon, — ss. 

I,  M.  A.  Miller,  being  first  duly  sworn  do  on  oath 
depose  and  say  that  I  am  one  of  the  defendants  in  the 
within-entitled  action ;  that  I  have  read  the  foregoing 
answer  and  know  the  statements  therein  made  and 
contained,  and  that  the  same  are  true  as  I  verily 
believe. 

Dated  at  Portland,  Oregon,  this  5th  day  of  June, 
1914. 

M.  A.  MILLER. 

Subscribed  in  my  presence  and  sworn  to  before  me 
b,y  the  above-named  M.  A.  Miller,  this  5th  day  of 
June,  1914. 

[Seal]  EVEEETT  A.  JOHNSON, 

Notary  Public  for  Oregon.     [21] 

[Exhibit  **A"  to  Answer — Lease,  etc.] 
THIS  INDENTURE,  made  and  entered  into  this 
29th  day  of  June,  1907,  by  and  between  THE 
SNAKE  RIVER  VALLEY  RAILROAD  COM- 
PANY (hereinafter  called  the  ''lessor"),  an  Oregon 
corporation,  of  the  first  part,  and  THE  OREGON 
RAILROAD  &  NAVIGATION  COMPANY  (here- 
inafter called  the  "lessee"),  an  Oregon  corporation, 
of  the  second  part, 

WITNESSETH:  That,  in  consideration  of  the 
mutual  undertakings  and  agreements  hereinafter 
contained,  the  parties  hereto  have  undertaken,  cove- 
nanted and  agreed,  and  do  hereby  undertake,  cove- 
nant and  agree,  to  and  with  each  other  as  follows, 
that  is  to  say : 
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FIRST :  The  lessor  hereby  leases  to  the  lessee,  its 
successors  and  assigns,  from  the  first  day  of  July, 
1907,  for  the  temi  of  five  years  then  next  ensuing, 
the  railroad  of  the  lessor,  together  with  all  equipment 
and  appurtenances  of  every  kind  and  nature  whatso- 
ever to  the  said  railroad,  belonging  or  appertaining. 

SECOND  :  On  the  first  day  of  December,  1907,  and 
semi-annually  thereafter  on  the  first  day  of  June, 
and  the  first  day  of  December  in  each  year  during 
the  term  of  this  lease,  the  lessee  will  pay  to  the  lessor 
as  rent,  for  the  half  year  ending  on  the  last  day  of  the 
month  in  which  such  rent  is  due  and  payable,  the  sum 
of  $70,000,  together  with  an  additional  sum,  equal  to 
interest  payable  during  the  half  year  next  preceding 
such  rent  day  at  the  rate  of  6%  per  annum,  upon  all 
expenditures  made  after  the  date  hereof  for  the  pur- 
chase by  or  on  account  of  the  lessor,  of  locomotives, 
cars  and  other  equipment  for  use  upon  or  in  connec- 
tion with  the  railroad  hereby  leased,  or  for  the  con- 
struction or  acquisition  of  extensions,  branches,  ter- 
minals or  additions  to  or  betterments  of  the  demised 
premises.  The  aggregate  amount  or  all  such  addi- 
tional sums  so  paid,  shall  be  equal  to  simple  interest 
on  all  such  expenditures  from  the  first  [22]  day 
of  the  month  next  succeeding  their  payment  to  the 
end  of  the  term  of  this  lease.  It  is  expressly  under- 
stood and  agreed  that  the  amount  of  such  rental  shall 
be  appropriated  and  applied  by  the  lessor  to  the  pay- 
ment of  its  obligations  and  liabilities  other  than  such 
as  are  assumed  by  the  lessee  pursuant  to  the  provi- 
sions hereof: 

THIRD :  The  lessee  will  operate  the  said  railroad 
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and  will  pay  the  expenses  of  operation,  maintenance, 
repairs  and  renewals  thereof,  and  all  incidental  ex- 
penses connected  therewith,  and  the  sums  payable  for 
taxes  and  assessments  upon  the  demised  premises. 

FOURTH :  The  lessor  agrees  that  it  will  repay  to 
the  lessee,  with  interest  at  the  rate  of  6%  per  annum, 
all  sums  advanced  by  the  lessee  upon  the  request  of 
the  lessor,  or  necessarily  expended  by  the  lessee  for 
additions  or  betterments  to  the  demised  premises,  or 
for  the  purchase  of  locomotives,  cars  and  other  equip- 
ment for  use  thereon  or  in  connection  therewith,  and 
the  lessee  shall  be  entitled  to  retain  and  pay  to  itself 
out  of  the  rental  payable  to  the  lessor  hereunder 
whatsoever  shall  be  owing  to  it  from  the  lessor,  as 
aforesaid,  including  any  interest  which  shall  be  justly 
due  or  owing  to  the  lessee  in  respect  thereof. 

FIFTH:  In  case  default  shall  be  made  by  the 
lessee  in  the  fulfillment  of  its  obligations  hereunder, 
and  such  default  shall  have  continued  for  the  period 
of  ninety  days  after  written  notice  of  such  default 
shall  have  been  given  by  the  lessor,  its  successors  or 
assigns,  to  the  lessee,  its  successors  or  assigns,  then 
and  in  any  such  event  the  lessor,  its  successors  and 
assigns,  may  thereupon  and  without  demand  or  other 
fonnality,  enter  upon  and  take  possession  of  all  and 
singular  the  demised  premises  with  their  appurte- 
nances, and  it  or  they  thereafter  shall  be  entitled  to 
hold,  retain  and  enjoy  the  same  as  of  its  original 
estate  therein  and  notwithstanding  such  entry,  the 
lessee,  its  successors  and  assigns,  shall  be  liable  to  the 
lessor  its  successors  and  assigns,  [23]  for  any  and 
all  damages  in  anywise  resulting  from  the  non-fulfill- 
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ment  of  its  agreement  hereunder,  or  from  any  wrong- 
ful acts  or  omissions  of  the  lessee,  its  successors  or 
assigns,  in  respect  to  the  demised  premises  or  any 
part  thereof. 

SIXTH :  This  lease  may  at  any  time  be  terminated 
by  sixty  days'  notice  in  writing  by  either  party  to  the 
other;  and  it  is  further  agreed  between  the  parties 
hereto  that  if  at  any  time  it  appears  that  by  the 
operation  of  this  agreement  either  party  is  being 
benefited  at  the  expense  of  the  other,  then  this  agree- 
ment shall  be  revised  and  changed  so  that  such  will 
not  be  its  operation,  and  if  the  parties  hereto  cannot 
agree  upon  the  changes  necessary  to  that  end,  then 
each  party  shall  appoint  one  arbitrator  and  the  two 
arbitrators  so  chosen  shall  choose  a  third  arbitrator, 
and  the  award  and  decision  in  writing  of  such  arbi- 
trators, or  a  majority  of  them,  shall  be  binding  upon 
the  parties  hereto,  and  this  agreement  shall  be  re- 
vised and  changed  in  accordance  with  such  award  and 
decision  and  as  so  revised  and  changed  shall  be  duly 
executed  in  writing  by  the  parties  hereto. 

IN  WITNESS  WHEREOF,  each  of  the  parties 
hereto  has  caused  these  presents  to  be  signed  by  its 
president  or  a  vice-president  and  its  corporate  seal  to 
be  hereunto  affixed,  attested  by  its  secretary  or  an  as- 
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sistant  secretary,  the  day  and  year  first  above  written. 
THE    SNAKE    RIVER   VALLEY    RAIL- 
ROAD COMPANY. 

By  WM.  CROOKS, 

Vice-president. 
[Seal]  Attest:  W.  R.  LITZENBERG, 

Asst.  Secretary. 
THE    OREGON   RAILWAY   &   NAVIGA- 
TION COMPANY. 

By  W.  D.  CORNITH, 
Vice-president. 
[Seal]  -    Attest:  JOS.  HELLEN, 

Asst.  Secretary.     [24] 
State  of  Oregon, 
County  of  Multnomah, — ss. 

On  this  10th  day  of  August,  A.  D.  1907,  before  me, 
personally  appeared  Wm.  Crooks  and  W.  R.  Litzen- 
berg,  to  me  known  and  known  to  me  to  be  the  presi- 
dent and  assistant  secretary  respectively  of  The  Snake 
River  Valle}^  Railroad  Company  one  of  the  corpora- 
tions that  executed  the  within  and  foregoing  instru- 
ment and  severally  acknowledged  the  said  instrument 
to  be  the  free  and  voluntary  act  and  deed  of  said  cor- 
poration for  the  uses  and  purposes  therein  mentioned 
and  on  oath  severally  stated  that  they  were  au- 
thorized to  execute  said  instrument  and  that  the  seal 
affixed  is  the  corporate  seal  of  said  corporation. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand 
and  affixed  my  official  seal  the  day  and  year  first 
above  written. 

[Seal]  C.  G.  SUTHERLAND, 

Notary  Public  in  and  for  Oregon.     [25] 


Snake  River  Valley  R.  R.  Co. 


State  of  New  York, 
County  of  New  York, — ss. 

On  this  29th  day  of  August,  A.  D.  1907,  before  me, 
appeared  W.  D.  Cornith  and  Joe  Hellen,  both  to  me 
personally  known,  who  being  severally  duly  sworn 
did  say  that  he,  the  said  W.  D.  Cornith  is  the  vice- 
president,  and  that  he,  the  said  Jos.  Hellen  is  the 
asst.  secretary  of  The  Oregon  Railroad  &  Navigation 
Company,  one  of  the  corporations  that  executed  the 
foregoing  instrument  and  that  the  seal  affixed  to  said 
instrument  is  the  corporate  seal  of  said  corporation 
and  that  the  seal  affixed  to  said  instrument  is  the 
corporate  seal  of  said  corporation  and  that  said  in- 
strument was  signed  and  sealed  in  behalf  of  said 
corporation  by  authority  of  its  Board  of  Directors 
and  said  W.  D.  Cornith  and  Jos.  Hellen  severally 
acknowledged  said  instrument  to  be  the  free  act  and 
deed  of  said  corporation. 

In  Testimony  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  my  official  seal  this  the  day  and  year 
in  this,  my  certificate  written. 

[Seal]  L.  ELWELL, 

Notary  Public  New  York  County.     [26] 

THE    SNAKE    RIVER    VALLEY    RAILROAD 

COMPANY. 

Portland,  Oregon,  Dec.  17,  1910. 
To  the  Oregon  Railroad  and  Navigation  Company: 
Notice  is  being  served  on  you  herewith  of  the  ter- 
mination of  the  lease  existing  between  you  and  this 
company,  dated  the  29th  day  of  June,  1907,  in  accord- 
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ance  with  the  provisions  of  the  lease. 

This  company  respectfully  request  that  you  waive 
the  requisite  notice  for  the  termination  of  said 
lease,  under  the  provisions  thereof,  and  that  the  said 
lease  be  cancelled  by  mutual  agreement  between  you 
and  this  company,  to  take  effect  at  11 :59  o'clock  p.  m. 
Pacific  time,  on  December  23,  1910. 

This  company  hereby  notifies  you  that  it  is  willing 
to  agree  to  the  termination  of  said  lease  at  said  time. 
THE   SNAKE   RIVER    VALLEY    RAIL- 
ROAD COMPANY. 

(Signed)  By  L.  P.  STEEL, 

Assistant  Secretary.     [27] 

THE    SNAKE    RIVER    VALLEY    RAILROAD 

COMPANY. 

Portland,  Oregon,  December  17,  1910. 
To  the  Oregon  Railroad  and  Navigation  Company: 
You  are  hereby  notified  that  The  Snake  River 
Valley  Railroad  Company  hereby  elects  to,  and  does, 
terminate  that  certain  lease  dated  the  29th  day  of 
June,  1907,  by  and  between  The  Snake  River  Valley 
Railroad  Company,  Lessor,  and  The  Oregon  Rail- 
road and  Navigation  Company,  Lessee,  wherein  and 
whereby  the  said  The  Snake  River  Valley  Railroad 
Company  did  lease  to  said  The  Oregon  Railroad  and 
Navigation  Company  for  the  term  of  five  years  from 
the  first  day  of  July,  1907,  the  railroad  of  said  The 
Snake  River  Valley  Railroad  Company,  together 
with  the  equipment  and  appurtenances  of  every  kind 
and  nature  whatsoever  to  said  railroad  belonging  or 
appertaining,  said  termination  of  said  lease  to  take 
effect  sixty  (60)  days  from  the  date  hereof,  to  wit,  on 
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February  15th,  1911,  in  accordance  with  the  sixth 
paragraph  of  the  said  lease. 

THE    SNAKE    RIVER    VALLEY    RAIL- 
ROAD COMPANY. 
[Seal]  By  L.  F.  STEEL, 

Assistant  Secretary.     [28] 

MEMORANDUM  OF  AGREEMENT  made  and 
entered  into  this  23d  day  of  December,  A.  D.  1910,  by 
and  between  The  Snake  River  Valley  Railroad  Com- 
pany, a  corporation  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  Oregon,  and 
The  Oregon  Railroad  and  Navigation  Company,  a 
like  corporation ; 

WITNESSETH  that,  for  and  in  consideration  of 
the  smu  of  One  Dollar  paid  by  the  first  party  above 
named  to  the  second  party,  receipt  whereof  is  hereby 
acknowledged,  the  said  parties  hereto  agree  that  that 
certain  lease  dated  the  w9th  day  of  June,  1907,  be,  and 
the  same  hereby  is,  cancelled  and  terminated  to  take 
effect  at  11 :59  o'clock  P.  M.  Pacific  Time,  on  Decem- 
ber 23d,  1910. 

IN  WITNESS  WHEREOF,  the  parties  hereto 
have  caused  this  instrument  to  be  executed  by  their 
proper  officer  thereunto  duly  authorized  the  day  and 
year  first  above  written. 

THE    SNAKE    RIVER    VALLEY    RAIL- 
ROAD COMPANY. 

By  J.  P.  O'BRIEN. 

Vice-president. 
[Seal]  Attest :     L.  F.  STEEL, 

Secretary. 
[Seal]  Attest:     W.W.COTTON, 

Assistant  Secty. 
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Service  of  the  within  answer  by  receipt  of  certified 

copy  thereof,  is  hereby  admitted  at  Portland,  Oregon, 

this  5th  day  of  June,  1914. 

W.  A.  ROBBINS, 

Of  Attorneys  for  Plaintiff. 

Filed  June  5, 1914.    A.  M.  Cannon,  Clerk.     [29] 


And  afterwards,  to  wit,  on  the  13th  day  of  June,  1914, 
there  was  duly  filed  in  said  Court  and  Cause  a 
Demurrer  to  Answer,  in  words  and  figures  as 
follows,  to  wit:     [30] 

[Demurrer  to  Answer.] 

Comes  now  The  Snake  River  Valley  Railroad  Com- 
pany, the  plaintiff  above  named,  and  demurs  to  the 
further  and  separate  answer  and  defense  of  the  de- 
fendants herein,  upon  the  ground  and  for  the  reason 
that  said  further  and  separate  answer  and  defense 
does  not  state  facts  sufficient  to  constitute  a  defense 
against  said  plaintiff  in  this  action. 

W.  W.  COTTON, 
A.  C.  SPENCER, 
W.  A.  ROBBINS, 
Attorneys  for  Plaintiff,  The   Snake  River  Valley 
Railroad  Company. 

United  States  of  America, 
District  of  Oregon, — ss. 

I,  W.  A.  Robbins,  one  of  the  attorneys  for  the 
plaintiff  in  the  above-entitled  action,  hereby  certify 
that  I  prepared  the  foregoing  demurrer  and  that  the 
same  is,  in  my  opinion  and  best  judgment,  well 
founded  in  law  and  is  not  filed  for  the  purposes  of 
delay. 
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Dated  at  Portland,  Ore.,  this  13  day  of  June,  1914. 

W.  A.  ROBBINS. 
Service  by  copy  admitted  at  Portland,  6/13,  1914. 

E.  A.  JOHNSON, 
Solicitor  for  Defendants. 
Filed  June  13, 1914.    A.  M.  Cannon,  Clerk.     [31] 


And  afterwards,  to  wit,  on  Monday,  the  3d  day  of 
August,  1914,  the  same  being  the  25th  judicial 
day  of  the  regular  July  term  of  said  Court — 
Present,  the  Honorable  ROBERT  S.  BEAN, 
United  States  District  Judge  presiding — the  fol- 
lowing proceedings  were  had  in  said  cause,  to 
wit:     [32] 

[Order  Sustaining  Demurrer,  etc.] 

This  cause  was  heard  upon  the  demurrer  of  the 
plaintiff  to  the  answer  filed  herein  and  was  argued 
by  Mr.  W.  A.  Robbins,  of  counsel  for  the  plaintiff, 
and  by  Mr.  Everett  A.  Johnson,  Assistant  United 
States  Attorney,  of  counsel  for  the  defendants;  on 
consideration  whereof,  IT  IS  ORDERED  AND  AD- 
JUDGED that  said  demurrer  be,  and  the  same  is 
hereby,  sustained ;  and  on  motion  of  said  defendants 
it  is  further  ORDERED  that  they  be,  and  are  here- 
by, allowed  ten  days  from  this  date,  within  which  to 
further  plead.     [33] 
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And  afterwards,  to  wit,  on  the  3d  day  of  August, 
1915,  there  was  duly  filed  in  said  Court  and  Cause 
an  Opinion,  in  words  and  figures  as  follows,  to 
wit:     [34] 

[Opinion.] 

MEMORANDUM  BY  BEAN,  District  Judge. 

These  four  cases  are  brought  against  the  Collector 
of  Internal  Revenue  to  recover  sums  of  money  paid 
by  the  respective  plaintiffs  under  protest  as  corpora- 
tion taxes,  under  the  Act  of  Congress  of  August  5, 
1909.  The  plaintiff  in  each  case  had  leased  its  road 
to  another  company  which  was  operating  it  during 
the  taxing  year  in  question,  and  therefore  in  my 
opinion  was  not  doing  business  within  the  meaning 
of  the  Corporation  Tax  Act.  I  am  unable  to  dis- 
tinguish the  cases  from  that  of  McCoach  vs.  Minehill 
Railroad  Company,  228  U.  S.  295,  in  which  the  Su- 
preme Court  held  that  a  railroad  company  which  has 
leased  its  railroad  to  another  company  operating  it 
exclusively,  and  which  maintains  its  corporate  ex- 
istence and  collects  and  distributes  to  its  stockholders 
the  rentals  from  the  lessee,  and  also  dividends  from 
investments  is  not  doing  business  within  the  meaning 
of  the  Corporation  Tax  Act. 

The  demurrers  to  the  answers  will  therefore  be 
sustained. 

Filed  August  3, 1914.    A.  M.  Cannon,  Clerk.     [35] 
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And  afterwards,  to  wit,  on  the  12th  day  of  January, 
1915,  there  was  duly  filed  in  said  court  and  cause 
the  Election  of  Defendants  to  stand  upon  their 
answer,  in  words  and  figures  as  follows,  to  wit: 
[36] 

[Election  of  Defendants  to   Stand  upon  Their 

Answer.] 

Come  now  M.  A.  Miller,  Collector  of  Internal 
Revenue  of  the  United  States  for  the  District  of 
Oregon,  and  David  M.  Dunne,  the  above  named  de- 
fendants, by  E.  A.  Johnson,  Assistant  United  States 
Attorney  for  Oregon,  and  attorney  for  defendants 
above  named,  and  show  unto  the  Court  that  they  are 
unable  to  further  amend  their  answer  heretofore  in 
the  above  entitled  cause  filed  and  by  this  Honorable 
Court  on  the  3d  day  of  August,  1914,  held  insufficient 
upon  demurrer  of  plaintiff,  and  by  reason  thereof 
hereby  elect  to  stand  upon  their  answer  heretofore 
filed  as  aforesaid. 

Dated  at  Portland,  Oregon,  this  11th  day  of  Jan- 
uary, 1915. 

E.  A.  JOHNSON, 

Attorney  for  Defendants. 

United  States  of  America, 
District  of  Oregon, — ss. 

Due  and  legal  service  of  the  within  election  of  de- 
fendants to  stand  upon  answer  is  hereby  accepted  this 
11th  day  of  January,  1915. 

A.  C.  SPENCER, 

Of  Attorneys  for  Plaintiff. 
Filed  January  12, 1915.    G.  H.  Marsh,  Clerk.    [37] 
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And  afterwards,  to  wit,  on  the  12th  daj-  of  January, 
1915,  there  was  duly  filed  in  said  court  and  cause 
a  Motion  for  Judgment  of  the  Pleadings,  in 
words  and  figures  as  follows,  to  wit :     [38] 

[Motion  for  Judgment  on  the  Pleadings.] 

Comes  now  the  plaintiff,  the  Snake  River  Valley 
Railroad  Company,  and  moves  the  Court  for  a  judg- 
ment on  the  pleadings  in  favor  of  the  plaintiff  herein, 
upon  the  grounds  and  for  the  reasons  that  the  plead- 
ings are  insufficient  to  sustain  a  different  judgment, 
notwithstanding  any  evidence  ivith  might  be  pro- 
duced, and  this  Court  has  heretofore  sustained  plain- 
tiff's demurrer  to  defendants'  further  and  separate 
answer  and  defense,  and  said  defendants  have  failed 
and  declined  to  amend  said  further  and  separate 
defense  or  further  plead,  and  the  answer  as  it  now 
stands  admits  and  leaves  undenied  all  of  the  material 
allegations  of  the  complaint,  but  denies  only  the  legal 
conclusions  contained  in  said  complaint,  more  par- 
ticularly as  follows,  to  wit : 

I. 

Paragraph  I  of  the  answer,  which  is  an  allegation 
that  plaintiff  is  a  corporation  organized  under  the 
laws  of  the  State  of  Oregon  and  is  the  owner  of  a  line 
of  railroad  extending  from  Wallula,  Washington,  in 
a  general  northeasterly  direction  to  the  town  of 
Grange  City,  in  said  State,  is  admitted. 

II. 

The  answer  admits  Paragraph  II  of  the  complaint, 
which  is  an  allegation  that  M.  A.  Miller  is  the  present 
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Collector  and  David  M.  Dunne  former  Collector  of 
Internal  Revenue. 

III. 
The  answer  admits  Paragraph  III  of  the  com- 
plaint, except  that  it  denies  plaintiff's  legal  con- 
clusion that  it,  the  plaintiff,  has  not,  since  June  29, 
1907,  carried  on  any  business  in  connection  with  the 
operation  of  a  railroad,  and  has  not  been  engaged  in 
doing  or  carrying  on  any  business  whatsoever. 

IV. 
The  answer  admits  Paragraph  IV  of  the  complaint 
except  that  it  again  denies  that  plaintiff  has  not  since 
June  29,  1907,  [39]  been  engaged  in  doing  busi- 
ness and  denies  that  the  taxing  j^ear  ended  Jane  30, 
1911,  and  denies  that  said  taxes  were  illegally  and 
erroneously  assessed  and  collected. 

V. 
The  answer  admits  Paragraph  V  with  the  excep- 
tion that  it  denies  plaintiff's  legal  concLusi(»n  thai 
said   taxes   were   w^rongfully  and  illegally  collected 
from  the  plaintiff. 

W.  W.  COTTOX, 

A.  C.  SPENCER, 

W.  A.  ROBBINS, 

Attorneys  for  Plaintiff. 

United  States  of  America, 
District  of  Oregon, — ss. 

I,  W.  A.  Robbins,  one  of  the  attorneys  for  the 
plaintiff,  hereby  certify  that  the  foregoing  Motion  is 
not  interposed  for  the  purpose  of  delay,  and  that  in 
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my  opinion  same  is  meritorious  and  well  founded  in 
law. 

W.  A.  ROBBINS, 
One  of  the  Attorneys  for  Plaintiff. 

Service  admitted  at ,  1/12, 1915. 

E.  A.  JOHNSON, 
Solicitor  for  Defts. 
Filed  January  12, 1915.    G.  H.  Marsh,  Clerk.    [40] 


And  afterwards,  to  wit,  on  Monday,  the  8tli  day  of 
February,  1915,  the  same  being  the  85th  judicial 
day  of  the  regular  November,  1914,  terai  of 
said  Court — Present,  the  Honorable  ROBERT 
S.  BEAN,  United  States  District  Judge  presid- 
ing— ^the  following  proceedings  were  had  in  said 
cause,  to  wit:     [41] 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

No.  6338. 

SNAKE  RIVER  VALLEY  RAILROAD  COM- 
PANY, a  Corporation, 

Plaintiff, 

vs. 

M.  A.  MILLER,  Collector  of  Internal  Revenue  of 
the  United  States  for  the  District  of  Oregon, 
and  DAVID  M.  DUNNE, 

Defendants. 
Judgment  Order. 

February  8,  1915. 
Now  at  this  time  this  matter  coming  on  regularly 
to  be  heard  upon  plaintiff's  motion  for  a  judgment 
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on  the  pleadings  in  favor  of  the  plaintiff,  and  it  ap- 
pearing to  the  Court  that  the  pleadings  are  insuffi- 
cient to  sustain  a  different  judgment,  notwithstand- 
ing any  evidence  which  might  be  produced,  and  this 
Court  has  heretofore  sustained  plaintiff's  demurrer 
to  defendant's  further  and  separate  answer  and  de- 
fense, and  said  defendants  have  failed  and  declined 
to  amend  said  further  and  separate  defense  or  further 
plead,  and  the  answer  as  it  now  stands  admits  and 
leaves  undenied  all  of  the  material  allegations  of  the 
complaint,  but  denies  only  the  legal  conclusions  con- 
tained in  said  complaint,  and  it  further  appearing  to 
the  Court  that  said  'Motion  should  be  granted,  it  is 
therefore. 

CONSIDERED,  ORDERED  AND  ADJUDGED 
that  plaintiff's  motion  for  a  judgment  on  the  plead- 
ings is  hereby  granted  and  that  plaintiff  do  have  and 
recover  of  and  from  the  defendants  herein,  and  each 
of  them,  the  sum  of  eight  hundred  seventy  dollars 
and  seventy  cents  ($870.70)  together  with  interest 
thereon  from  June  27,  1911,  and  for  plaintiff's  costs 
and  disbursements  taxed  and  allowed  at  the  sum  of 
$20.85  dollars,  and  that  execution  issue  therefor. 
[42] 


And  afterwards,  to  wit,  on  the  15th  day  of  March, 
1915,  there  was  duly  filed  in  said  Court  and  cause 
a  Petition  for  Writ  of  Error,  in  words  and  fig- 
ures as  follows,  to  wit :     [43] 

[Petition  for  Writ  of  Error.] 
Comes  now"  M.  A.  Miller,  Collector  of  Internal 
Revenue  of  the  United  States,  for  the  District  of 


34  M.  A.  Miller  et  at.  vs. 

Oregon,  and  David  M.  Dunne,  defendants  herein,  and 
say  that  on  or  about  the  8th  day  of  February  1915, 
this  Court  entered  judgment  herein  in  favor  of  the 
plaintiff  and  against  these  defendants,  in  which  judg- 
ment and  the  proceedings  had  prior  thereto  in  this 
cause  certain  errors  were  committed  to  the  prejudice 
of  these  defendants,  all  of  which  will  more  in  detail 
appear  from  the  assignment  of  errors  which  defend- 
ants file  with  this  petition. 

WHEREFORE,  these  defendants  pray  that  a 
writ  of  error  may  issue  in  this  behalf  out  of  the 
United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  for  the  correction  of  errors  so  complained  of, 
and  that  a  transcript  of  the  record,  proceedings  and 
papers  in  this  cause,  duly  authenticated,  may  be  sent 
to  said  Circuit  Court  of  Appeals  for  said  circuit. 

E.  A.  JOHNSON, 
Attorney  for  Defendants. 

Filed  March  15,  1915.     G.  H.  Marsh,  Clerk.     [44] 


And  afterwards,  to  wit,  on  the  15th  day  of  March, 
1915,  there  was  duly  filed  in  said  court  and  cause 
an  Assignment  of  Errors,  in  words  and  figures 
as  follows,  to  wit :     [45] 

[Assignment  of  Errors.] 

The  defendants  above  named,  in  connection  with 
their  petition  for  a  writ  of  error  herewith  filed,  make 
the  following  assignment  of  errors  which  they  aver 
occurred  in  the  proceedings  and  judgment  had  and 
rendered  in  said  cause,  to  wit : 
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I. 

That  the  Court  erred  in  sustaining  the  demurrer 

of  plaintiff  to  the  answer  of  defendants  filed  in  the 

above-entitled  cause. 

II. 

That  the  Court  erred  in  not  overruling  the  demur- 
rer of  the  plaintiff  to  the  answer  filed  by  the  defend- 
ants in  the  above-entitled  cause. 

III. 

That  the  Court  erred  in  holding  that  the  answer  of 
defendants  filed  to  the  complaint  of  plaintiff  in  the 
above-entitled  cause  failed  to  plead  a  sufficient 
*' doing  of  business"  by  plaintiff  corporation  with- 
in the  year  beginning  January  1, 1910,  and  ending  De- 
cember 31,  1910,  [46]  to  bring  plaintiff  company 
within  the  purview  of  the  provisions  of  section  38  of 
act  of  Congress  approved  August  5, 1909,  and  to  war- 
rant the  collection  of  the  tax  upon  the  net  income  of 
plaintiff  corporation  for  that  year  as  in  said  act  of 

Congress  provided. 

IV. 

That  the  Court  erred  in  entering  judgment  for 
plaintiff  and  against  defendant  for  the  recovery  of 
the  moneys  prayed  for  in  the  complaint  of  plaintiff. 

Y. 

That  the  Court  erred  in  entering  judgment  for 
plaintiff  and  against  defendants  for  costs  in  the 
above-entitled  action. 

WHEREFORE,  defendants  pray  that  the   said 

judgment  be  reversed. 

E.  A.  JOHNSON, 

Attorney  for  Defendants. 

Filed  March  15, 1915.     G.  H.  Marsh,  Clerk.     [47] 
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And  afterwards,  to  wit,  on  Monday,  the  IStli  day  of 
March,  1915,  the  same  being  the  13th  judicial 
day  of  the  Regular  March  term  of  said  Court 
—Present,  the  Honorable  ROBEET  S.  BEAN, 
United  States  District  Judge  presiding — the  fol- 
lowing proceedings  w^ere  had  in  said  cause,  to 
wit:     [48] 

[Order  Allowing  Writ  of  Error.] 

On  this  15th  day  of  March,  1915,  the  above-named 
defendants  appearing  by  E.  A.  Johnson,  their  at- 
torney, and  filing  herein  and  presenting  to  the  Court 
their  petition  praying  for  the  allowance  of  a  w^rit  of 
error  and  assignment  of  errors  intended  to  be  urged 
by  them  and  praying  also  that  a  transcript  of  the 
record  and  proceedings  and  papers  upon  which  the 
judgment  herein  was  rendered,  duly  authenticated, 
be  sent  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Judicial  Circuit,  and  that  such  other 
and  further  proceedings  may  be  had  as  may  be  proper 
in  the  premises. 

Now,  on  consideration  thereof,  the  Court  does 
allow  the  writ  of  error  as  prayed  in  the  petition  of 
defendants,  wdthout  bond  of  defendants,  it  appearing 
that  the  above-entitled  cause  is  one  in  w^hich  the 
United  States,  and  not  the  record  defendants,  is  the 
real  party  in  interest  in  said  cause,  and  this  appeal 
being  taken  by  direction  of  the  Department  of  Jus- 
tice of  the  United  States  of  America. 

R.  S.  BEAN, 
Judge  of  the  District  Court. 

Filed  March  15,  1915.     G.  H.  Marsh,  Clerk.     [49] 
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[Certificate  of  Clerk  TJ.  S.  District  Court  to  Tran- 
script of  Record.] 

United  States  of  America, 
District  of  Oregon, — ss. 

I,  G.  H.  Marsh,  clerk  of  the  District  Court  of  the 
United  States  for  the  District  of  Oregon,  pursuant 
to  the  foregoing  writ  of  error,  and  in  obedience  there- 
to, do  hereby  certify  that  the  foregoing  pages  num- 
bered from  8  to  49,  inclusive,  contain  a  true  and  com- 
plete transcript  of  the  record  and  proceedings  had  in 
said  court  in  the  case  in  which  the  Snake  River 
Valley  Railroad  Company,  a  corporation,  is  plaintiff 
and  defendant  in  error  and  M.  A.  Miller,  Collector 
of  Internal  Revenue  of  the  United  States  for  the 
District  of  Oregon,  and  David  M.  Dunne  are  defend- 
ants and  plaintiffs  in  error,  as  the  same  appear  of 
record  and  on  file  at  my  office  and  in  my  custody,  and 
I  herewith  return  the  said  transcript  of  record  into 
the  United  States  Circuit  Court  of  Appeals  with  the 
original  writ  of  error  and  citation  in  said  cause ; 

And  I  further  certify  that  the  cost  of  the  foregoing 
transcript  is  Nine  and  20/100  Dollars,  and  that  the 
same  has  been  charged  against  the  United  States  in 
my  accoimt  for  fees. 

In  testimony  whereof  I  have  hereunto  set  my  hand 
and  affixed  the  seal  of  said  Court  of  Portland  in  said 
District  this  25th  day  of  March,  A.  D.  1915. 

[Seal]  O.  H.  MARSH, 

Clerk.     [50] 
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[Endorsed] :  No.  2588.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  M.  A. 
Miller,  Collector  of  Internal  Revenue  of  the  United 
States  for  the  District  of  Oregon  and  David  M. 
Dunne,  Plaintiffs  in  Error,  vs.  Snake  River  Valley 
Railroad  Company,  a  Corporation,  Defendant  in 
Error.  Transcript  of  Record.  Upon  Writ  of  Error 
to  the  United  States  District  Court  of  the  District  of 
Oregon. 
Filed  March  29, 1915. 

F.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Meredith  Sawyer, 
Deputy  Clerk. 


No.  2588 

In  the 

^ntteb  States;  Circuit  Court 
of  ^peals! 

For  the  Ninth  Circuit 

M.  A.  MILLER,  Collector  of  Internal  Revenue  for 

the    District    of    Oregon,    and    DAVID    M. 

DUNNE, 

Plaintiffs  in  Error, 

vs. 

SNAKE    RIVER    VALLEY    RAILROAD    COM- 
PANY, a  Corporation, 

Defendant  in  Error. 


prief  of  plaintiffs!  in  Crror 

Upon  Writ  of  Error  to  the  District  Court  of  the 
United  States  for  the  District  of  Oregon. 


Clarence  L,  Reames,  United  States  Attorney  for 
Oregon,  and  E.  A.  Johnson,  Assistant  United 
States  Attorney,  both  of  Portland,  Oregon, 
Attorneys  for  Plaintiffs  in  Error. 

W.  W„  Cotton,  Arthur  C.  Spencer  and  W.  A.  Rob- 
bins,  all  of  Portland,  Oregon,  Attorneys  for 
Defendant  in  Error. 


No.  2588 

In  the 

Winittb  States;  Circuit  Court 
of  ^ppealg 

For  the  Ninth  Circuit 


M.  A.  MILLER,  Collector  of  Internal  Revenue  for 
the    District    of    Oregon,    and    DAVID    M. 

DUNNE, 

Plaintiffs  in  Error, 

vs. 

SNAKE    RIVER    VALLEY    RAILROAD    COM- 
PANY, a  Corporation, 

Defendant  in  Error. 


vid  of  Blaintiffg  in  €rror 


Upon  Writ  of  Error  to  the  District  Court  of  the 
United  States  for  the  District  of  Oregon. 


STATEMENT   OF   FACTS. 

This  action  was  brought  by  the  Snake  River 
Valley  Railroad  Company,  defendant  in  error, 
against  the  present  and  ex-Collectors  of  Internal 
Revenue  for  the  District  of  Oregon,  plaintiffs  in 
error,  in  the  District  Court  for  the  District  of  Ore- 


gon,  for  the  recovery  of  $870.70,  corporate  income 
tax  assessed  and  paid  by  the  Railroad  Company  to 
the  United  States  under  the  provisions  of  Section 
38  of  the  Act  of  August  5,  1909,  generally  known 
as  the  Corporate  Income  Tax  Act.  The  taxing  year 
for  which  this  tax  was  paid  is  that  of  January  1, 
1910,  to  December  31,  1910,  inclusive. 

The  answer  filed  on  behalf  of  plaintiffs  in  error 
was,  upon  demurrer,  held  insufficient  by  the  District 
Court,  with  the  usual  time  accorded  under  the  rules 
to  amend.  Amendment,  which  would  so  strengthen 
the  answer  as  to  meet  the  objections  of  the  court, 
was  impossible.  A  formal  election  of  the  Collectors 
to  stand  upon  their  first  answer  was,  therefore, 
filed;  whereupon  the  Railroad  Company  moved  for 
judgment  upon  the  pleadings.  This  writ  of  error 
issued  upon  judgment  so  rendered. 

From  the  pleadings  filed  in  the  cause,  it  appears 
that  the  Snake  River  Company  was,  during  the  tax- 
ing year  in  question,  a  corporation  organized  and 
existing  under  the  laws  of  the  State  of  Oregon,  and 
the  owner  of  a  line  of  railroad  extending  from  Wal- 
lula,  Washington,  to  Grange  Cit}^,  Washington,  with 
the  necessary  equipment  for  the  operation  thereof, 
and  that  prior  to  the  taxing  j^ear  in  question  and 
during  the  year  of  1907,  this  line  of  railroad,  and 
equipment  and  connected  property,  was  leased  for  a 
short  term  to  the  Oregon  Railroad  and  Navigation 
Company.  The  lease  to  this  lessee  company  is  made 
a  part  of  the  pleadings  and  record.     By  the  terms 


thereof,  the  lessee  agreed  to  pay  to  the  lessor,  as 
rental  for  the  railroad  and  other  property  leased, 
the  sum  of  $70,000  per  annum,  together  with  such 
additional  sum  as  would  amount  to  six  per  cent 
interest  upon  all  expenditures  made  by  the  lessor, 
after  execution  of  the  lease,  on  account  of  additions 
or  improvements  to  road  or  equipment.  During 
nearly  all  of  the  year  of  1910,  the  lessee  was  in  pos- 
session and  operation  of  the  leased  property  under 
the  terms  of  this  lease. 

Early  in  1911,  the  Snake  River  Company  made 
its  report  to  the  then  Collector  of  Internal  Rev- 
enue, showing  a  net  income  during  the  taxing  year 
of  1910  of  the  sum  of  $92,070.  The  source  of  income 
over  and  above  the  agreed  annual  rental  of  $70,000 
is  not  disclosed.  From  this  amount  the  Collector 
deducted  the  statutory  exemption  of  $5,000  and  as- 
sessed against  the  Snake  River  Company  a  tax  of 
one  per  cent  of  the  balance.  It  is  admitted  that  this 
tax  was  paid  by  the  defendant  in  error  under  pro- 
test, and  that  before  the  institution  of  this  action 
to  recover  the  tax  so  assessed  and  paid,  defendant 
in  error  complied  with  the  statutory  requirements 
of  application  to  the  Commissioner  of  Internal  Rev- 
enue for  the  refund  of  the  tax  collected.  It  is  con- 
tended on  behalf  of  plaintiffs  in  error  that  the  im- 
position of  the  tax  in  question,  and  the  collection 
thereof,  was  justified  by  reason  of  the  fact  that  dur- 
ing the  tax  year  in  question  the  Snake  River  Com- 
pany engaged  in  a  sufficient  doing  of  business  in 
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its  corporate  capacity  to  bring  it  within  the  pur- 
view of  the  corporate  income  tax  act  mentioned. 

It  is  alleged  in  the  answer  in  this  case,  and  by 
the  demurrer  admitted,  that  during  the  greater  por- 
tion of  the  tax  year  mentioned,  defendant  in  error 
was  the  owner  of  the  line  of  railroad  in  its  com- 
plaint described,  with  rolling  stock  and  equipment 
necessary  to  the  operation  thereof;  that  during  the 
year  in  question  this  company  maintained  general 
offices  in  the  City  of  Portland,  Oregon,  and  during 
that   time   maintained   its   corporate   existence   by 
the  holding  of  stockholders'  meetings,  and  the  elec- 
tion thereat  and  appointment  thereafter,  to  its  var- 
ious  offices,   of   corporate    directors   and   officers, 
who,  on  behalf  of  the  corporation,  were  engaged  in 
collecting  the  income  and  rents  accruing  by  virtue 
of  the  lease  of  its  property  and  otherwise;  in  the 
making  of  transfers  of  stock  of  the  corporation;  and 
in  the  management  of  the  finances  and  invested 
funds   thereof;   and   that   during   the   taxing   year 
mentioned,   in  addition  to   the   usual   and   routine 
business  of  the  Snake  River  Company,  and  through 
the  agency  of  its  lessee,  and  in  accordance  with 
the  terms  of  its  lease,  it  engaged  in  the  construc- 
tion of  certain  new  warehouse  railroad  tracks,  and 
of  other  railroad  tracks  connecting  the  line  of  rail- 
road of  the  Snake  River  Railroad  Company  with 
the  line  and  road  of  the  North  Coast  Railroad  Com- 
pany; that  it  also  constructed  in  the  manner  afore- 
said a  stock  and  cattle  passageway  thereunder  or 


thereover;  that,  before  the  expiration  of  the  taxing 
year,  it  was  determined  by  the  stockholders  and 
officers  and  directors  of  the  Snake  River  Company 
that  the  lease  theretofore  made  of  its  property 
should  be  canceled,  and  the  property  sold;  that  dur- 
ing the  taxing  year  in  question  this  lease  was  can- 
celed (the  lease  itself  providing  for  cancellation  by 
either  party  thereto  upon  thirty  days'  notice  to  the 
other,  but  in  this  case  cancellation  being  reached  in 
less  time  by  written  agreement) ;  that  immediately 
after  the  cancellation  of  the  lease,  and  on  date  of 
December  23,  1910,  and  during  the  tax  year,  the 
entire  railroad,  plant  and  equipment  of  defendant 
in  error  was  sold;  that  on  the  same  day,  the  pro- 
ceeds of  such  sale,  in  the  amount  of  over  two  mil- 
lion dollars,  were  received  by  the  Snake  River 
Company;  that  prior  to  the  closing  of  the  taxing 
year,  the  Snake  River  Company,  out  of  the  pro- 
ceeds of  such  sale  of  its  property,  paid  its  total 
bonded  indebtedness  in  the  amount  of  a  million 
and  a  half  dollars,  and  retired  the  bonds  represent- 
ing the  same;  that  prior  to  the  close  of  the  taxing 
year,  and  out  of  the  proceeds  of  the  sale  of  its  said 
property,  the  defendant  in  error  company  repaid 
to  other  railroad  companies  considerable  sums  of 
money  theretofore  advanced  to  defendant  in  error 
by  these  other  companies  on  account  of  construc- 
tion work  by  defendant  in  error  undertaken;  and 
that,  with  other  business  done  and  transacted  by 
defendant  in  error  company  during  the  taxing  year 
in  question,  was  the  payment  of  state  annual  cor- 
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porate  license  taxes;  the  maintenance  of  offices; 
the  carrying  of  accounts  in  bank;  and  depositing 
therein  and  withdrawing  therefrom  from  time  to 
time  of  sums  of  money;  and  generally  all  such  acts 
as  are  usual  and  necessarily  incident  to  such  trans- 
action of  the  business  as  is  pleaded  in  this  answer. 
The  answer  further  alleges  all  of  the  business  of 
defendant  in  error  so  transacted  within  the  tax 
year  to  have  been  done  within  the  corporate  rights 
and  charter  powers  and  privileges  of  this  company. 
These  acts  of  defendant  in  error  were  held  by 
the  court  an  insufficient  doing  of  business  to  bring 
the  defendant  in  error  within  the  purview  of  the 
tax  law  mentioned.  No  question  is  raised  of  the 
correctness  of  the  amount  of  tax  imposed  and  col- 
lected. The  only  question  presented  is,  whether  or 
not  the  answer  alleges  a  sufficient  doing  of  busi- 
ness by  defendant  in  error,  in  its  corporate  ca- 
pacity, and  during  the  taxing  year  of  1910,  to  war- 
rant the  imposition  of  any  tax  under  the  provisions 
of  the  Act  of  August  5,  1909. 


POINTS  OF  LAW  AND  AUTHORITIES. 

I. 

The  amount  of  business  done  is  immaterial.  The 
doing  of  any  business  with  the  advantages  which 
inhere  in  corporate  organisation  brings  the  corpo- 
ration within  the  terms  of  the  Act  of  August  5, 
1909.     The  Snake  River  Company  was  ''engaged 
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in  business"  and  was  therefore  subject  to  the  Fed- 
eral Corporation  Tax. 

Flint  vs.  Stone  Tracy  Companv,  220  U.  S. 
107. 

McCoach  vs.  Minehill  Railway  Company,  228 
U.  S.  295,  310. 

II. 
The  so-called  lease  made  by  defendant  in  error 
company  to  its  lessee  is  in  effect  a  contract  of 
agency  only,  and  does  not  include  the  franchise  to 
operate  the  line  of  railway  demised.  Under  the 
terms  of  this  contract,  or  agreement,  the  lessee 
company  must  be  held  to  have  operated  as  the  agent 
of  the  owner,  in  which  event  the  owner  company  is 
liable  for  the  corporate  tax  assessed  and  collected. 

McCoach,   Collector,    vs.    Minehill    Railway 
Company,  228  U.  S.  295,  304. 

ARG^UMENT. 
I. 

It  is  not  to  be  expected  that  the  appellate  courts 
would  have  decided  a  case  in  which  the  facts  were 
so  identical  with  those  here  involved  as  to  be  de- 
cisive of  the  case  at  bar,  although  the  question  of 
what  constitutes  being  "engaged  in  business"  has 
been  before  the  Federal  appellate  courts  in  a  num- 
ber of  cases.  Probably  the  leading  case  upon  that 
question  is  that  of  McCoach,  Collector,  vs.  Minehill 
Railway  Company,  decided  by  the  Supreme  Court 


10 

April  7,  1913,  and  reported  in  228  U.  S.  at  pages 
295-312.  The  Minehill  Railway  Company  case  came 
to  the  Supreme  Court  some  time  after  the  case  of 
Flint  vs.  Stone  Tracy  Company  (220  U.  S.  107), 
and  the  cases  therein  joined  for  trial,  including 
what  are  commonly  known  as  the  Real  Estate 
Cases;  and  also  subsequent  to  the  case  of  Zonne  vs. 
Minneapolis  Syndicate  (220  U.  S.  187).  The  de- 
cision of  the  United  States  Supreme  Court  in  the 
case  of  Flint  vs.  Stone  Tracy  Company  is  given 
almost  entirely  to  the  determination  of  the  consti- 
tutionality of  the  corporate  income  tax  law  and 
sheds  but  little  light  upon  the  question  of  what  is 
to  be  deemed  a  sufficient  doing  of  business,  Avithin 
the  meaning  of  the  income  tax  law,  to  bring  a  cor- 
poration within  that  act.  Such  part  of  the  opinion 
of  the  court  as  was  given  to  this  question  in  the 
decision  of  this  case  is  found  at  220  U.  S.  169-170 
and  171.  At  page  171,  the  court,  speaking  through 
Mr.  Justice  Day,  say: 

''What  we  have  said  as  to  the  character  of 
the  corporation  tax  as  an  excise  disposes  of  the 
contention  that  it  is  direct,  and  therefore  re- 
quiring apportionment  by  the  Constitution.  It 
remains  to  consider  whether  these  corporations 
are  engaged  in  business.  'Business'  is  a  very 
comprehensive  term  and  embraces  everything 
about  which  a  person  can  be  employed.  Black's 
Law  Diet.,  158,  citing  People  vs.  Commissioners 
of  Taxes,  23  N.  Y.  242,  244.  'That  which  occu- 
pies the  time,  attention  and  labor  of  men  for 
the  purpose  of  a  livelihood  or  profit.'  Bouvier's 
Law  Dictionary,  Vol.  I,  p.  273. 
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''We  think  it  is  clear  that  corporations  or- 
ganized for  the  purpose  of  doing  business,  and 
actually  engaged  in  such  activities  as  leasing 
property,  collecting  rents,  managing  office 
buildings,  making  investments  of  profits,  or 
leasing  ore  lands  and  collecting  royalties,  man- 
aging wharves,  dividing  profits,  and  in  some 
cases  investing  the  surplus,  are  engaged  in 
business  within  the  meaning  of  this  statute,  and 
in  the  capacity  necessary  to  make  such  organi- 
zations subject  to  the  law. 

"Of  the  Motor  Taximeter  Cab  Company 
Case,  No.  432,  the  company  owns  and  leases 
taxicabs,  and  collects  rents  therefrom.  We 
think  it  is  also  doing  business  within  the  mean- 
ing of  the  statute." 

Flint  vs.  Stone  Tracy  Company,  220  U.   S. 
107-171. 

The  opinion  of  Mr.  Justice  Day,  of  the  Supreme 
Court,  in  the  case  of  Zonne  vs.  Minneapolis  Syndi- 
cate, which  case  was  decided  concurrently  with 
that  of  Flint  vs.  Stone  Tracy  Company,  supra,  fol- 
lows the  report  of  the  Minehill  Railway  Company 
case  and  is  fomid  at  220  U.  S.  187-191.  In  the  latter 
case  the  court  held  that  the  Minneapolis  Syndicate 
was  not  so  engaged  in  business  as  to  be  subject  to 
tax.  It  is  not  believed  that  the  Zonne  case  is  here 
in  point,  for  the  reason  that  in  that  case  a  long 
term  lease,  amomiting  practically  to  a  sale  of  the 
property,  had  been  negotiated,  and  the  holding 
corporation  against  which  the  tax  was  laid  had  so 
amended  its  articles  of  incorporation  and  charter 
as  to  preclude  it  from  any  business  other  than  a 
mere  holding  of  the  investment  and  a  distribution 
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of  the  income  therefrom  and  of  the  proceeds  of  the 
property  held  in  event  of  sale. 

Following,  as  it  did,  the  Stone  Tracy  case,  and 
the  Zonne  case,  the  one  holding  that  the  coi^pora- 
tions  were  engaged  in  bnsiness  and  the  other  that 
the  corporation  was  not,  the  Minehill  Railway  Com- 
pany case  proved  a  hard  one,  and  was  decided  by  a 
divided  court,  with  a  vigorous  dissenting  opinioTi 
by  Mr.  Justice  Bay,  who  had  theretofore  written 
the  opinion  of  the  court  in  both  the  Stone  Tracy 
and  Zonne  cases,  and  in  whose  dissenting  opinion 
Mr.  Justice  Hughes  and  Mr.  Justice  Lamar  joined. 
By  reason  of  the  conversance  of  Mr.  Justice  Day 
with  the  questions  involved,  naturally  consequent 
to  his  labors  in  connection  with  the  two  former 
opinions  of  the  Supreme  Court  written  by  him,  it 
is  submitted  that  his  dissenting  opinion  is  worthy 
of  note,  and  while  not  claimed  as  authority,  may 
furnish  a  line  of  reasoning  helpful  in  the  present 
case.  It  is  apparently  determined  that  the  amount 
of  business  done  by  the  corporation  taxed  is  utterly 
immaterial,  provided  the  business  is  done  in  a  cor- 
porate capacity  by  the  corporation,  and  within  the 
terms  of  the  act.  In  this  connection  Mr.  Justice 
day,  in  228  U.  S.  at  page  310  (dissenting  opinion), 
says : 

"We  are  therefore  brought  to  the  direct 
question,  Is  a  live  corporation  which,  though 
it  has  leased  its  railroad  property  for  a  term  of 
years,  maintains  and  has  agreed  to  maintain 
its  corporate  organization,    collects    and    dis- 
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tributes  an  annual  rental  of  $252,612  keeps  and 
maintains  an  office  and  an  office  force  at  large 
expense,  deposits  money  upon  interest  and  re- 
ceives and  distributes  the  earnings  thereof,  in- 
vests a  large  fund  which,  together  with  inter- 
est on  deposits,  yields  over  $24,000  a  year,  doing 
business  within  the  meaning  of  the  Corporation 
Tax  Act?  The  amount  of  business  done  is  ut- 
terly immaterial.  The  doing  of  any  business 
with  the  advantages  which  inhere  in  corporate 
organization  brings  the  corporation  within  the 
terms  of  the  act.  Such  was  the  ruling  in  the 
Flint  case  after  full  consideration  by  this  court 
of  the  terms  and  scope  of  the  law." 

It  is  contended  by  the  defendant  in  error  com- 
pany that  the  case  at  bar  is  governed  by  the  decision 
in  the  Minehill  Railway  Company  case,  supra,  and 
such  was  the  holding  of  the  district  court.  The 
collectors,  plaintiffs  in  error,  contend  that  there  are 
decided  points  of  difference  between  the  Minehill 
Railway  Company  case,  and  that  here  before  the 
court.  It  will  hardly  be  contended  that  the  decision 
of  the  United  States  Supreme  Court  in  the  Minehill 
Railway  Company  case  would  have  been  the  same, 
had  there  been  shown  any  doing  of  business  by  that 
company  in  addition  to  that  done  by  them  as  ap- 
pears from  the  report  in  this  case.  In  other  words, 
it  is  submitted  that  the  Supreme  Court,  in  the  Mine- 
hill Railway  Company  case,  went  to  the  extreme 
in  holding  the  activities  of  that  company  without 
the  purview  of  the  corporate  income  tax  act.  If, 
therefore,  we  are  able  to  distinguish  that  case  from 
the  one  here  before  the  court  for  decision,  and  to 
show  a  much  greater  corporate  business  activity  on 
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the  part  of  the  Snake  River  Company  than  is  shown 
in  the  record  of  the  Minehill  Railway  Company 
case,  it  is  believed  that  the  judgment  of  the  district 
court  must  be  reversed. 

The  record  of  the  Minehill  Railway  Company 
case  discloses  that  that  company,  prior  to  the  tax- 
ing year,  leased  its  entire  railroad,  with  side  tracks, 
extensions,  appurtenances,  rolling  stock  and  per- 
sonal property,  for  a  term  of  999  years,  at  an  annual 
rental  equivalent  to  six  per  cent  upon  the  capital 
stock  of  that  company.  This  lease  was  to  all  intents 
and  purposes  and  in  effect  a  sale  of  the  property 
of  the  lessor  company.  In  the  case  at  bar  the  lease 
from  the  Snake  River  Company  to  the  lessee  rail- 
road is  in  striking  contrast  and  requires  particular 
notice.  Tt  runs  for  a  term  of  but  five  years  from 
July  1,  1907,  and  would  have  expired  by  limitation 
shortly  after  the  close  of  the  taxing  year.  It  is 
apparently  drawn  with  a  view  to  constant  associa- 
tion of  the  lessor  and  the  lessee  in  the  maintenance, 
improvement  and  additions  to  the  railway  system 
of  the  lessor.  Paragraph  II  of  the  lease  provides 
that  the  lessor  shall  be  paid,  in  addition  to  the  an- 
nual rental  of  $70,000  reserved, 

"an  additional  sum  equal  to  interest  payable 
during  the  half  year  next  preceding  such  rent 
at  the  rate  of  six  per  cent  per  annum  upon  all 
expenditures  made  after  the  date  hereof  for 
the  purchase  by  or  on  account  of  the  lessor,  of 
locomotives,  cars  and  other  equipment  for  use 
upon  or  in  connection  with  the  railroad  hereby 
leased,  or  for  the  construction  or  acquisition  of 
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extensions,  branches,  terminals  or  additions  to 
or  betterments  of  the  demised  premises." 

The  fourth  paragraph  of  the  lease  likewise  pro- 
vides for  the  repayment  by  the  Snake  River  Com- 
pany to  its  lessee  of  sums  advanced  by  the  lessee 
at  the  request  of  the  Snake  River  Company,  or 
necessarily  expended  by  the  lessee  for  additions  or 
betterments  to  the  leased  premises  or  for  the  pur- 
chase of  equipment,  together  with  six  per  cent 
interest  thereon  from  the  date  of  such  expenditures. 
In  the  Minehill  Railway  Company  case,  the  lessor 
company,  during  the  taxing  year,  did  nothing  in  the 
way  of  operation  of  its  railroad  line  or  additions  to 
line  or  equipment.  In  the  instant  case  it  is  alleged 
and  admitted  that  the  Snake  River  Company,  by 
the  agency  of  its  lessee,  constructed  an  additional 
line  of  railroad  whereby  the  line  of  that  company 
was  connected  with  the  line  and  road  of  the  North 
Coast  Railroad  Company,  and  not  only  so  con- 
structed the  connecting  track  of  railroad  mentioned, 
but  in  addition  thereto  laid  and  constructed  certain 
warehouse  railroad  and  side  tracks  and  placed 
thereunder  or  thereover  a  stock  and  cattle  passage 
way  at  a  cost  to  the  Snake  River  Company  of  al- 
most $1,000. 

In  the  Minehill  Railway  Company  case,  the  999 
year  lease  entered  into  continued  in  force  during 
the  entire  term  of  the  taxing  year.  In  the  instant 
case  the  short  term  lease  demising  the  property  of 
the  Snake  River  Company  was  canceled  before  the 
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expiration  thereof;  that  cancellation  being  insti- 
tuted by  the  officers  of  the  Snake  River  Company 
in  accordance  with  the  terms  of  the  lease,  and  sub- 
sequently effected  by  formal  written  agreement 
entered  into  between  both  parties  to  the  lease.  The 
lease  was  canceled  December  23,  1910,  within  the 
year  for  w^hich  the  tax  here  contested  was  laid.  On 
the  same  day,  a  sale  of  the  property  theretofore  de- 
mised was  made  by  the  Snake  River  Company,  and 
formal  deed  of  conveyance  covering  said  property 
executed  and  delivered  to  the  purchaser;  in  con- 
sideration of  which  conveyance  the  Snake  River 
Company  received  the  proceeds  of  said  sale  in  the 
amount  of  $2,225,000.  As  alleged  in  the  answer  of 
the  collector,  and  admitted  by  the  demurrer,  a  con- 
siderable portion  of  this  money  so  received  from  the 
sale  of  the  property  of  defendant  in  error  was  dis- 
bursed by  the  Snake  River  Company  during  the 
taxing  year  in  question,  one  and  one-half  millions 
of  dollars  going  to  the  payment  of  the  bonded  in- 
debtedness of  that  company,  and  the  retirement  of 
the  bonds  representing  this  indebtedness,  and  other 
payments  being  made  to  other  railroad  companies 
on  account  of  funds  advanced  to  the  Snake  River 
Company  for  construction  purposes.  In  both  the 
Minehill  Railway  Company  case  and  the  case  here 
in  question  the  railway  companies  each  held  stock- 
holders' and  directors'  meetings,  elected  officers, 
made  corporate  reports,  made  collections  of  rentals 
and  interest  charges,  maintained  active  accounts  in 
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bank,  managed  the  corporate  finances,  paid  taxes, 
maintained  offices,  and  transferred  shares  of  stock. 
The  United  States  Supreme  Court  has  held  that 
the  tax  provided  by  the  Act  of  1909  is  not  meas- 
ured by  the  amount  of  business  transacted.  A  cor- 
poration engaged  in  business  may  do  a  great 
amount  of  business,  and  if  no  net  income  results, 
that  corporation  is  not  subject  to  payment  of  any 
tax  under  the  provisions  of  this  act.  On  the  other 
hand,  a  corporation  engaged  in  business  may  trans- 
act but  one  business  deal  during  an  entire  year,  and 
make  a  large  net  gain  by  reason  thereof,  one  per 
cent  of  which,  after  deducting  the  $5,000  exemption 
provided  by  statute,  must  be  paid  to  the  Collector 
of  Internal  Revenue,  under  the  provisions  of  this 
statute.  Neither  can  the  right  to  tax  be  governed 
by  the  amount  of  business  transacted.  Let  us  sup- 
pose that  the  Snake  River  Company  was  one  organ- 
ized and  incorporated  for  profit  under  the  corpora- 
tion laws  of  Oregon,  for  the  purpose  of  buying, 
owning  and  selling  timber  lands;  and  prior  to  the 
year  1910,  had  accumulated  a  large  tract  of  such 
lands.  Let  us  assume  that  the  market  for  timber 
land  during  the  year  1910  was  stagnant;  and  that, 
in  order  to  curtail  maintenance  expense,  this  com- 
pany, as  is  the  practice  of  owners  of  large  timber 
tracts,  had,  in  1909,  leased  its  timber  lands  to  a 
stockman  for  grazing  purposes.  Now,  let  us  assume 
that,  on  December  23,  1910,  the  Snake  River  Com- 
pany procured  a  purchaser  for  its  entire  timber 
holdings,   and   consummated   a   sale   thereof   at   a 
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large  profit  to  the  selling  company.  In  this  hypo- 
thetical case,  does  any  reason  prevail  for  exempting 
the  Snake  River  Company  from  the  provisions  of 
the  corporate  income  tax  act?  If  not,  why  should 
the  company  be  exempted,  because,  instead  of  own- 
ing and  selling  two  and  one  quarter  million  dollars 
worth  of  timber  lands,  it  owns  and  sells  the  same 
amount  of  railroad? 

It  should  be  likewise  noted  that  every  act  of 
the  Snake  River  Company  corporation,  during  the 
taxing  year  in  question  and  above  mentioned,  was 
done,  not  for  the  purpose  of  enabling  the  lessee  to 
enjoy  its  rights  under  the  lease,  but  for  the  direct 
benefit  of  the  lessor  company.  The  building  of 
increased  trackage  presumably  added  to  the  value 
and  efficiency  of  this  company's  line  of  road.  The 
sale  of  its  properties  was  presumably  an  advan- 
tageous one.  The  company  was  organized  for 
profit,  and  all  of  its  corporate  activities  during  the 
taxing  year  of  1910  were  within  the  corporate  char- 
ter powers  of  this  company,  and  within  the  ordi- 
nary scope  of  the  business  of  a  company  organized 
for  the  purposes  for  which  the  Snake  River  Com- 
pany was  organized  and  incorporated.  No  court 
has  in  any  reported  decision  gone  so  far  as  to  hold 
that  a  corporation  may  be  engaged  in  business  to 
the  extent  of  that  transacted  by  defendant  in  error 
company  and  successfully  plead  such  corporate  in- 
activity as  to  remain  without  the  purview  of  the 
corporate  income  tax  act  of  1909.  It  is  respectfully 
submitted  that  if  the  facts  in  the  Minehill  Railwav 
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Company  case  were  such  as  to  compel  the  opinion 
of  but  a  bare  majority  of  the  United  States  Su- 
preme Court  that  the  company  was  not  "engaged 
in  business ' '  within  the  meaning  of  this  act,  the  facts 
in  the  case  at  bar,  so  much  more  conclusively  show- 
ing a  doing  of  corporate  business  within  the  taxing 
year  than  did  those  in  the  Minehill  case,  compel  a 
decision  against  the  defendants  in  error,  and  re- 
versing the  district  court. 

In  the  decision  of  the  case  of  McCoach  vs.  Mine- 
hill  Railway  Company,  supra,  much  consideration 
is  given  to  the  fact  that  this  company  maintained  a 
so-called  "contingent  fund,"  the  investment  of 
which  returned  an  item  of  income  of  approximately 
$24,000  during  the  taxing  year.  It  should  be  noted 
in  the  instant  case  that  the  return  of  the  Snake 
River  Company  to  the  Collector  of  Internal  Rev- 
enue shows  a  net  income,  during  the  taxing  year  of 
1910,  of  $92,070.  The  rental  of  the  line  of  railroad 
of  the  Snake  River  Company,  reserved  in  the  lease, 
is  of  the  amount  of  but  $70,000  per  annum,  with 
provision  for  interest  upon  cost  of  improvements 
in  equipment  and  line,  which,  during  the  year  in 
question,  could  have  amounted  to  not  more  than 
some  hundreds  of  dollars.  The  source  of  that  por- 
tion of  the  income  of  this  company  for  1910,  over 
and  above  the  $70,000  provided  for  by  the  lease  of 
the  Snake  River  Company's  railroad  line  and  equip- 
ment, and  amounting  to  approximately  $22,000,  is 
not  disclosed  by  the  record,  but  it  becomes  apparent 
that  the  Snake  River  Company,  during  the  taxing 
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year  of  1910,  had  some  source  of  income  other  than 
the  lease  of  its  line  of  railroad  and  equipment,  so  in 
this  respect,  it  would  appear  that  there  is  no  dif- 
ference between  the  case  of  the  Minehill  Railway 
Company  and  that  here  before  the  court.  In  fact, 
there  appears  to  be  no  form  of  corporate  activity 
found  in  the  record  of  the  Minehill  Railway  Com- 
pany case  which  is  not  presented  in  the  record  of 
the  case  here  for  decision.  In  addition  thereto, 
there  is  much  in  our  case  in  the  way  of  corporate 
business  activity  during  the  taxing  year  which  is 
totally  absent  from  the  Minehall  case  mentioned. 
Counsel  for  the  plaintiffs  in  error  is  convinced 
that,  had  the  facts  in  the  Minehill  Railway  Com- 
pany case,  when  that  case  was  before  the  Supreme 
Court,  been  those  found  in  the  case  here  presented, 
the  United  States  Supreme  Court  would  have 
reached  a  different  decision,  and  that,  upon  a  full 
consideration  of  the  record  in  our  case  as  the  same 
discloses  a  doing  of  business  by  the  Snake  River 
Company  during  the  taxing  year  of  1910,  the  de- 
cision of  this  court  must,  upon  this  issue  alone,  be 
for  plaintiffs  in  error. 

II. 

In  the  majority  opinion  of  the  court  in  the  Mine- 
hill Railway  Company  case,  and  at  228  U.  S.  304, 
the  court,  in  speaking  of  the  lease  demising  the  line 
of  railroad  and  equipment  and  property  of  the 
Minehill  Company,  say: 
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'  ''If  that  lease  had  been  made  without  au- 

thorization of  law,  it  may  be  that  for  some 
purposes,  and  possibly  for  the  present  purpose, 
the  lessee  might  be  deemed  in  law  the  agent 
of  the  lessor;  or  at  least  the  lessor  held  es- 
topped to  deny  such  agency.  But  the  lease 
was  made. by  the  express  authority  of  the  state 
that  created  the  Minehill  Company,  conferred 
upon  it  its  franchise,  and  imposed  upon  it  the 
correlative  public  duties.  The  effect  of  this 
legislation  and  of  the  lease  made  thereunder 
was  to  constitute  the  Reading  Company  the 
public  agent  for  the  operation  of  the  railroad 
and  to  prevent  the  Minehill  Company  from 
carrying  on  business  in  respect  of  the  mainte- 
nance and  operation  of  the  railroad  so  long  as 
the  lease  shall  contiiuie.  And  it  is  the  Reading 
Company,  and  not  the  Minehill  Company,  that 
is  'doing  business*  as  a  railroad  company  upon 
the  lines  covered  by  the  lease  and  is  taxable 
because  of  it.*' 

The  lease  of  the  line  of  railroad  and  property  of 
the  Minehill  Company,  which  was  made  to  the 
Reading  lines,  as  appears  from  page  297  of  the  re- 
port, included 

"All  the  rights,  powers,  franchises  (other 
than  the  franchise  of  being  a  corporation),  and 
privileges  which  may  now,  or  at  any  time  here- 
after during  the  time  hereby  demised,  be  law- 
fully exercised  or  enjoyed  in  or  about  the  use, 
management,  maintenance,  renewal,  extension, 
alteration,  or  improvement  of  the  demised 
premises  or  any  of  them." 

It  also  appears  from  the  report  of  the  Minehill 
Railway  Company  case  that  this  lease  of  the  Mine- 
hill Company  property  and  franchises  was  author- 
ized under  general  acts  of  the  Pennsylvania  State 
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Legislature,  and  that  a  use,  therefore,  of  the  fran- 
chise granted  to  the  Minehill  Railway  Company  to 
operate  its  lines  of  railroad,  was  lawfully  demised 
to  its  lessee. 

Here,  again,  the  Minehill  Company  case  may  be 
distinguished  from  that  at  bar.  It  will  be  noted 
from  an  examination  of  the  lease  demising  the  line 
and  equipment  of  the  Snake  River  Company  to  its 
lessee,  that  no  demise  is  made  therein  of  the  fran- 
chise of  this  company.  We  refer,  not  to  the  primary 
franchise  of  the  Snake  River  Company  to  be  a  cor- 
poration, but  to  the  secondary  franchise  of  that 
company  to  operate  carriers  and  handle  traffic 
over  its  railroad  and  right  of  way.  The  lease  to 
this  lessee  simply  covers  the  railroad  property,  e.  g., 
tracks,  cars,  depots,  engines,  etc.  In  the  absence 
of  any  demise  or  grant  of  the  secondary  franchise, 
the  lessee  could  not  lawfully  operate  trains  and 
carry  traffic  over  this  right  of  way,  except  as  the 
agent  of  the  lessor.  Now,  it  cannot  be  assumed 
that  the  lessee  was  operating  unlawfully,  and  the 
only  way  it  could  operate  lawfully,  in  the  absence 
of  a  grant  or  demise  in  the  lease  of  the  secondary 
franchise,  was  as  the  agent  of  the  Snake  River 
Company,  the  lessor.  That  being  the  case,  the  hold- 
ing of  the  Supreme  Court  in  the  Minehill  case,  as  to 
the  liability  for  the  tax  where  the  lessee  operates 
as  the  agent  of  the  lessor,  becomes  strictly  appli- 
cable to  our  case.  In  the  Minehill  Railway  Company 
case  it  is  distinctly  intimated  that,  if  there  was  no 
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legal  authority  for  the  lessee  to  operate  the  rail- 
road lines,  it  would  then  be  considered  a  mere 
agent  of  the  lessor  in  the  operation  thereof.  This 
would  be  much  more  the  case  where  the  lease  itself 
did  not  even  purport  or  attempt  to  grant  to  the 
lessee  the  right  to  operate  the  railroad,  as  is  true 
in  our  case;  and  in  this  case,  it  is  submitted  that 
this  lease,  in  its  present  form,  operated  as  nothing 
more  nor  less  than  a  working  agreement  between 
the  Snake  River  Company  and  its  lessee,  whereby 
the  Snake  River  Company  operated  its  line  of  rail- 
road and  equipment  through  the  agency  of  the 
lessee.  This  view  is  strengthened  by  reason  of  the 
close  association  constantly  required  under  the 
terms  of  this  lease  between  the  Snake  River  Com- 
pany and  the  lessee,  provided  for  in  paragraphs  II 
and  IV  of  the  lease. 

Upon  the  whole  record,  it  is  respectfully  sub- 
mitted that  the  judgment  of  the  district  court  must 
be  reversed. 

Clarence  L.  Reames, 
United  States  Attorney  for  Oregon, 
Everett  A.  Johnson, 
Assistant  United  States  Attorney  for  Oregon, 

Attorneys  for  Plaintiffs  in  Error. 
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STATEMENT  OF  FACTS 

The  statement  made  by  plaintiffs  in  error  seems  to 
cover  the  case  in  a  general  way,  and  we  do  not  deem  it 
necessary  to  re-state  the  facts,  other  than  to  call  the 
court's  attention  to  the  fact  that  the  plaintiffs  in  error, 
set  up  in  their  answer,  different  activities  which  the 
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defendant  in  error  was  engaged  in  during  the  taxing 
year  of  1910,  and  claim  that  such  facts  constituted,  "a 
doing  of  business,"  within  Section  38  of  the  Act  of  Aug- 
ust 5,  1909,  known  as  the  Corporate  Income  Tax  Act. 
Defendant  in  error  demurred  to  the  answer,  and  in  sus- 
tainino-  the  demurrer  Mr.  Justice  Bean  filed  a  memor- 
andum  opinion  as  follows : 

"These  four  cases  are  brought  against  the  Collector 
of  Internal  Revenue  to  recover  sums  of  money  paid  by 
the  respective  plaintiffs  under  protest  as  corporation 
taxes,  under  the  Act  of  Congress  of  August  5,  1909. 
The  plaintiff  in  each  case  had  leased  its  road  to  another 
company,  which  was  operating  it  during  the  taxing  year 
in  question,  and,  therefore,  in  my  opinion,  was  not  doing 
business  within  the  meaning  of  the  Corporation  Tax  Act. 
I  am  unable  to  distinguish  the  cases  from  that  of 
McCoach  vs.  Minehill  Railroad  Company,  228  U.  S.  295, 
in  which  the  Supreme  Court  held  that  a  railroad  com- 
pany which  has  leased  its  railroad  to  another  company, 
operating  it  exclusively,  and  which  maintains  its  cor- 
porate existence  and  collects  and  distributes  to  its  stock- 
holders the  rentals  from  the  lessee,  and  also  dividends 
from  investments,  is  not  doing  business  within  the  mean- 
ing of  the  Corporation  Tax  Act.  The  demurrers  to  the 
answiers  will  therefore  be  sustained."  (Page  28,  Trans. 
Record. ) 

The  plaintiffs  in  error,  as  is  shown  on  page  29  of  the 
Transcript  of  Record,  elected  to  stand  upon  their 
answers,  and  thereupon  defendant  in  error  filed  a  motion 
for  judgment  on  the  pleadings,  which  motion  was  sus- 
tained. The  only  question  presented,  therefore,  is  whether 
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or  not  defendant  in  error  was  doing  business  during  the 
taxing  year  of  1910,  within  the  meaning  of  the  Act  of 
1909. 

POINTS  AND  AUTHORITIES 

I. 

The  corporation  tax  is  imposed  upon  the  doing  of 

corporate  business  and  with  respect  to  the  carrjnng  on 

thereof,  and  not  upon  the  franchises,  or  property,  of 

the  corporation,  irrespective  of  their  use  in  business. 

McCoach  vs.  Minehill  Ry.  Co.,  228  U.  S.  295-300. 
Flint  vs.  Stone  Tracey  Co.,  220  U.  S.  107-145. 
Zonne  vs.  Minneapolis  Syndicate,  220  U.  S.  187- 

191. 
U.  S.  vs.  Whitridge,  231  U.  S.  144-147. 
Von  Baumback  vs.  Sargent  Land  Co.,  219  Fed. 

35-44. 
U.  S.  vs.  Nipissing  Mines  Co.,  206  Fed.  431-433. 
Anderson  vs.  Morris,  Etc.  Ry.,  216  Fed.  83-89. 
Wilkes-Barre  Traction  Co.  vs.  Davis,  214  Fed. 

511-512. 
New  York  Central  Rv.  Co.  vs.  Gill,  219  Fed. 

184-185. 
Public   Service  Railway  vs.  Herold,   219   Fed. 

301-305. 
Emery  Bird,  Etc.  Co.  vs.  U.  S.,  198  Fed.  242- 

250.    AffirmedbyU.S.  Sup.  Ct.  April  5,  1915. 

II. 

The  mere  receipt  of  income  from  the  property  leased, 
and  the  receipt  of  interest  and  dividends  from  invested 
funds,  bank  balances,  and  the  like,  and  the  distribution 
thereof  among  the  stockholders,   amounts  to  no  more 
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than  receiving  the  ordinary  fruits  that  arise  from  the 
ownership  of  property. 

36  Stat.,  Sec.  28,  Ch.  6,  Pages  11,  112,  117. 
McCoach  vs.  Minehill,  Etc.  Ry.  Co.,  228  U.  S. 
295-300. 

ARGUMENT 

The  lease  in  question  (Trans.  Record,  p.  18  et  seq.) 
states  among  other  things : 

First.  The  lessor  hereby  leases  to  the  lessee,  its 
successors  and  assigns,  from  the  first  day  of  July,  1907, 
for  the  term  of  five  years  then  next  ensuing,  the  railroad 
of  the  lessor,  together  wjth  all  equipment  and  appur- 
tenances of  eveiy  kind  and  nature  whatsoever  to  the  said 
railroad  belonging  or  appertaining. 

Third.  The  lessee  (The  Oregon  Railroad  &  Navi- 
gation Company)  will  operate  the  said  railroad  and  will 
pay  the  expenses  of  operation,  maintenance,  repairs  and 
renewals  thereof,  and  all  incidental  expenses  connected 
therewith,  and  the  sums  payable  for  taxes  and  assess- 
ments upon  the  demised  premises." 

It  is  conceded  that  the  defendant  in  error  did  not 
operate  the  railroad  in  question  during  the  taxing  year 
of  1910,  but  the  Government  contends  that  the  defendant 
in  error  was  doing  business  within  the  taxing  year,  by 
reason  of  engaging  in  activities,  such  as  maintaining 
general  offices  in  the  City  of  Portland,  maintaining  its 
corporate  existence  by  the  holding  of  stockholders'  meet- 
ings and  the  business  incident  thereto,  in  collecting  the 
income  and  rents  accruing  by  virtue  of  the  lease  of  its 
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property,  managing  its  finances,  reimbursing  the  lessee 
for  the  construction  of  a  warehouse  track  and  passing 
track  and  a  cattle  passway,  cancelling  the  lease  in  ques- 
tion, selling  the  property  and  paying  its  bonded  indebt- 
edness, as  well  as  paying  its  state  annual  corporate 
licenses. 

The  Corporation  Tax  Law  (Act  of  August  5,  1909, 
Sec.  38,  36  Stat.,  Ch.  6,  pp.  11,  112-117),  provides: 
"That  every  corporation    *    *    *    organized  for  profit 

*  *    *    and  having  a  capital  stock  represented  by  shares 

*  *  *  and  engaged  in  business  in  any  state  *  *  * 
shall  be  subject  to  pay  annually  a  special  excise  tax  with 
respect  to  the  cariying  on  or  doing  business  by  such 
corporation  *  *  *  equivalent  to  one  per  centum  upon 
the  entire  net  income  over  and  above  $5,000.00  received 
by  it  from  all  sources  during  such  year,  exclusive  of 
amounts  received  by  it  as  dividends  upon  stock  of  other 
corporations    *    *    *    subject  to  the  tax  imposed. 

"Such  net  income  shall  be  ascertained  by  deducting 
from  the  gross  amount  of  the  income  of  such  corporation 

*  *  *  received  within  the  year  from  all  sources  ( first ) 
all  the  ordinary  and  necessary  expenses  actually  paid 
within  the  year  out  of  income  in  the  maintenance  and 
operation  of  its  business  and  properties,  including  all 
charges,  such  as  rentals  or  franchise  payments,  required 
to  be  made  as  a  condition  to  the  continued  use  or  posses- 
sion of  property;  (second)  all  losses  actually  sustained 
within  the  year  and  not  compensated  by  insurance  or 
otherwise,  including  a  reasonable  allowance  for  depre- 
ciation of  property.     *     *     *" 

Our  position  is  that  the  defendant  in  error  was  organ- 
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ized  for  the  purpose  of  operating  a  railroad,  and  on  the 
29th  day  of  June,  1907,  it  leased  its  entire  railroad  to 
the  Oregon  Railroad  &  Navigation  Company,  which 
lessee  company  undertook  and  did  operate  said  railroad 
until  the  23rd  day  of  December,  1910,  at  which  time  the 
property  of  the  defendant  in  error,  as  well  as  the  prop- 
erty of  the  Orgon  Railroad  &  Navigation  Company,  the 
lessee,  was  sold  to  the  Oregon- Washington  Railroad  & 
Navigation  Company. 

The  United  States  Supreme  Court  has  held  that  the 
statute  imposed  a  special  excise  tax  *  *  *  not  upon 
the  franchise  of  a  corporation,  irrespective  of  their  use 
in  business,  nor  upon  the  property  of  the  corporation, 
but  upon  the  doing  of  corporate  business  and  with  re- 
spect to  the  carrying  on  thereof  *  *  *  the  tax  is 
not  payable  unless  there  be  a  earrying  on  or  doing  of 
business  in  a  corporate  capacity,  and  this  is  made  the 
occasion  for  the  tax,  measured  by  the  standard  pre- 
scribed. The  difference  betwieen  the  acts  { that  is  to  say, 
the  act  in  question  and  the  Income  Tax  Act  held  to  be 
unconstitutional  in  the  Pollock  Case)  is  not  merely  nom- 
inal, T)ut  rests  upon  substantial  differences  between  the 
mere  ownership  of  property  and  the  actual  doing  of 
business  in  a  certain  way.  Flint  vs.  St  me  Tracey  Co., 
220  U.  S.  144-45-50. 

Having  in  mind  the  substantial  distinction  thus 
clearly  indicated  b}^  this  court,  the  question  in  the  present 
case  reduces  itself  to  this:  Whether  the  Snake  River 
Valley  Railroad  Company's  stockliolders  in  their  corpo- 
rate capacity  are  mere  landlords — owners,  that  is,  of  the 
property  from  which  they  derive  an  income — or  whether 
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they  are  actually  engaged  in  business  within  the  meaning 
of  the  act. 

The  act  and  the  decisions  clearly  show  that  it  was  the 
intent  and  purpose  of  Congress  to  tax  the  railroad  activi- 
ties of  a  corporation  when  the  corporation  was  engaged 
in  the  business  for  which  it  was  organized,  and  that  it 
is  not  the  intent  of  Congress  to  tax  a  corporation  wlhich 
has  leased  its  entire  railroad  to  another  concern,  which 
is  operating  the  road,  and  is  doing  nothing  more  than 
receiving  the  ordinary  fruits  that  arise  from  the  owner- 
ship of  property. 

We  believe  that  the  United  States  Supreme  Court 
and  other  Federal  Courts  have  expressly  held,  that  each 
and  every  activity  which  the  Government  advances  as 
the  doing  of  business  by  the  Snake  River  Valley  Rail- 
road Company,  during  the  taxing  year  of  1910,  does  not 
constitute  a  doing  of  business  within  the  meaning  of  the 
act,  and  amounts  to  nothing  more  than  maintaining  the 
investment,  collecting  the  income  and  such  other  inci- 
dental matters  arising  therefrom. 

The  leading  case  on  this  question  is  McCoach  vs. 
Minehill  Railroad  Co.,  228  U.  S.  295,  in  which  the  Court 
states,  among  other  things : 

"A  railroad  corporation  which  has  leased  its  railroad 
to  another  company,  operating  it  exclusively,  but  which 
maintains  its  corporate  existence  and  collects  and  dis- 
tributes to  its  stockholders  the  rental  received  from  the 
lessee,  and  also  dividends  from  the  investments,  is  not 
doing  business  within  the  meaning  of  the  Corporation 
Tax  Act."  The  Court  saying  (page  303):  "In  our 
opinion,  the  mere  receipt  of  income  from  the  property 
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leased  (the  property  being  used  in  business  by  the  lessee 
and  not  by  the  lessor),  and  the  receipt  of  interest  and 
dividends  from  invested  funds,  bank  balances,  and  the 
like,  and  the  distribution  thereof,  amount  to  no  more  than 
receiving  the  ordinary  fruits  that  arise  from  the  owner- 
ship of  property.  *  *  *  The  distinction  is  between 
(page  308)  : 

"(a)  The  receipt  of  income  from  outside  property 
or  investments,  by  a  company  that  is  otherwise  engaged 
in  business,  in  which  event  the  investment  income  may 
be  added  to  the  business  income,  in  order  to  arrive  at  the 
measure  of  tax,  and 

"(b)  The  receipt  of  income  from  property  or  invest- 
ments by  a  company  that  is  not  engaged  in  business, 
except  the  business  of  owning  the  property,  maintaining 
the  investments,  collecting  the  income  and  dividing  it 
among  the  stockholders.  In  the  former  case  the  tax  is 
payable,  in  the  latter  not." 

In  United  States  vs.  Whitridge,  231  U.  S.  144,  the 
Court  held  that  a  receiver  operating  a  streetcar  system 
was  not  doing  business  within  the  meaning  of  the  Cor- 
poration Tax  Law.     The  Court  said  (page  148)  : 

"The  Corporation  Tax  Law"  imposed  an  excise  tax 
on  the  doing  of  business  by  corporations,  and  not  in  any 
sense  tax  on  property  or  upon  income  merely  as  such. 
*  *  *  It  does  not  in  terms  impose  a  tax  upon  corpo- 
rate property  or  franchises  as  such,  nor  upon  the  income 
arising  from  the  conduct  of  business  unless  it  is  carried 
on  by  the  corporation.  *  *  *  It  does  not  impose  a 
tax  upon  the  income  derived  from  the  management  of 
corporate  property  by  receivers  under  the  conditions  of 
this  case." 
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In  Flint  vs.  Stone  Tracy  Co.,  220  U.  S.  107-145,  it 
was  said:  "The  tax  is  imposed,  not  upon  the  franchises 
of  a  corporation,  irrespective  of  their  use  in  business, 
nor  upon  the  property  of  the  corporation,  but  upon  the 
doing  of  corporate  or  insurance  business,  and  with  re- 
spect to  the  carrying  on  thereof,  in  a  sum  equivalent  to 
one  per  centum  upon  the  entire  net  income  over  and 
above  $5,000.00,  received  from  all  sources  during  the 
year,  and  when  imposed  in  this  manner  it  is  a  tax  upon 
the  doing  of  business  with  the  advantages  which  inhere 
in  the  peculiarities  of  corporate  or  joint  stock  organ- 
izations of  the  character  described.  As  the  latter  organ- 
izations share  many  benefits  of  corporate  organization,  it 
may  be  described  generally  as  a  tax  upon  the  doing  of 
business  in  a  corporate  capacity." 

This  interpretation  was  followed  and  made  the  basis 
of  the  decision  in  McCoach  vs.  Minehill  Railroad  Co., 
228  U.  S.  295-300,  and  U.  S.  vs.  Whitridge,  231  U.  S. 
144-48,  and  again  in  Zonne  vs.  JNIinneapolis  Syndicate, 
220  U.  S.  187-191,  in  which  last  mentioned  case  the 
Court  observed: 

"A  corporation,  the  sole  purpose  vvhereof  is  to  hold 
title  to  a  single  parcel  of  real  estate,  subject  to  a  long 
lease,  and  for  convenience  of  the  stockholders,  to  receive 
and  distribute  the  rentals  arising  from  such  lease  and 
proceeds  of  disposition  of  the  land,  and  which  has  dis- 
qualified itself  from  doing  any  other  business,  is  not  a 
corporation  doing  business  within  the  meaning  of  the 
corporation  tax  provisions  of  the  Act  of  August  5,  1909, 
Sec.  38,  36  Stat.,  Chap.  6,  pages  11,  112-117,  and  is  not 
subject  to  the  tax." 
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In  New  York  Central  Ry.  Co.  vs.  Gill,  219  Fed. 
184-185,  the  rule  laid  down  in  McCoach  vs.  Minehill 
Railroad  Co.,  228  U.  S.  295,  was  again  followed.  It 
appeared  that  the  railroad  leased  its  property  to  another 
railroad  corporation,  which  operated  the  same,  the  lessor 
continuing  its  corporate  existence  only  for  the  purpose 
of  collecting  the  rental  and  maintaining  the  investment 
and  doing  other  things  incident  thereto.  The  Court  held 
that  such  activities  was  not  "doing  business"  within  the 
meaning  of  the  act. 

The  same  result  w^as  reached  in  United  States  vs. 
Nipissing  JMines  Co.,  20G  Fed.  431-433,  in  which  it 
appeared  the  defendent  corporation  was  organized  to 
own  the  stock  of  a  mining  company,  and  had  no  assets 
except  such  stock,  a  small  amount  in  the  bank,  office 
furniture,  etc.,  and  did  nothing  other  than  receive  divi- 
dends from  the  operating  company  and  distribute  them 
as  such  among  its  own  stocldiolders.  It  was  held  this 
was  not  "doing  business"  within  the  meaning  of  the  act. 

In  an  effort  to  make  it  appear  that  the  receipt  of 
income  under  the  lease,  constitutes  a  doing  of  business, 
the  Government  refers  to  the  real  estate  company  cases 
argued  and  decided  in  Flint  vs.  Stone  Tracy  Co.,  220 
U.  S.  111.  These  were  all  cases  in  which  the  corporate 
charters  showed  that  the  managing,  leasing  and  selling 
of  property  was  the  purpose  which  had  led  to  the  forma- 
tion of  these  companies.  The  making  of  leases  as  a 
means  of  exploiting  property  was  one  of  the  corporate 
objects.  The  right  to  deal  in  real  estate  by  lease  or 
sale  was  a  consequence  of  the  franchise ;  the  corporation 
Was  chartered  to  manage  and  make  sales  of  real  estate, 
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and  was  so  engaged.  It  follows,  of  course,  it  was  doing 
the  business  for  which  it  was  formed  and  existed.  If  the 
activity  is  the  managing  and  rental  of  real  estate  for 
profit,  then  to  engage  in  that  activity  is  the  doing  of 
business,  and  it  was  so  held  in  the  cases  referred  to. 

It  was  in  reference  to  these  cases  that  the  United 
States  Supreme  Court  said,  in  the  Zonne  case:  "We  have 
held  in  the  proceeding  cases  that  corporations  organized 
for  profit  under  the  laws  of  the  state,  authorized  to  man- 
age and  rent  real  estate,  and  being  so  engaged,  are  doing 
business  within  the  meaning  of  the  law,  and  are  therefore 
liable  to  the  tax  imposed." 

But  the  real  estate  cases  are  not  authority  for  the 
proposition,  that  a  corporation  chartered  to  operate  a 
railroad,  but  Which  has  leased  its  entire  railroad  to 
another  company,  and  has  practically  gone  out  of  busi- 
ness and  thus  divested  itself  of  all  its  railroad  and  author- 
ity so  to  operate,  can  ever  be  taxed  as  doing  business, 
simply  because  it  owns  the  property  and  maintains  its 
investment. 

It  is  significant,  that  in  no  one  of  the  real  estate 
cases,  did  their  counsel  make  the  argument  that  the  cor- 
porations had  gone  out  of  business,  and  the  reason  was 
two-fold:  First,  the  companies  had  not  gone  out  of 
business,  but  were  engaged  in  the  business  for  which 
they  had  been  chartered;  second,  even  if  the  companies 
had  gone  out  of  business,  they  dared  not  plead  this  for 
an  excuse,  because  the  result  would  have  been  the  for- 
feiture of  their  charter  for  non-user. 

It  is  clear,  therefore,  that  the  case  at  bar  is  governed 
and  controlled  by  the  McCoach  case,  228  U.  S.  295,  and 
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the  Zonne  case,  220  U.  S.  187,  and  the  Whitridge  case, 
231  U.  S.  144,  and  other  cases  following  and  adopting 
the  rule  laid  down  in  these  cases,  as  shown  under  Points 
and  Authorities  No.  1. 

We  submit,  therefore,  that  the  Snake  River  Valley 
Railroad  Company  was  not  doing  business  within  the 
meaning  of  the  Corporation  Tax  Law  during  the  taxing 
year  of  1910,  and  that  the  railroad  company's  demurrer 
to  the  Government's  further  and  separate  answer  was 
properly  sustained  and  the  judgment  entered  thereon  in 
favor  of  the  defendant  in  error  should  be  affirmed. 

Respectfully  submitted, 

W.  W.  COTTON, 
A.  C.  SPENCER, 
W.  A.  ROBBINS, 

Attorneys  for  Defendant  in  Error. 
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